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APPELLATE CIVIL, 


Before fhr Basil Scott, Kt } Chief Justice, and Mr Justice Batchelor, 

GANPATEAO BALKRISHNARHIDE (original Defendant?), Appellant, 
v, His Highness the MAHARAJA MADHAYEAO SIISTBE SABKAR 
ALIJA BAHADUR, GO BX (original Plaintiff), Bespondekt,* 

Deposit of money-- Stakeholder-- Valid assignment hj depositor to Ms creditor 
^Neglect of the creditor to recover -"Creditor chargeable with the amount* 

Whore money depobited with a stakeholder was validly assigned by the 
depositor to hk creditor in satisfaction of his debt and the creditor, being 
able to recover the amount so assigned, neglected to do so ho was chargeable 
■with the amount. 

First appeal from the decision of Rattonjh Mancherji, First 
Class Subordinate Judge o£ Poona, in original suit No. 359 
of 1902. 

The plaintiff, His Highness the Maharaja Madhavrao Sinde 
Sarkar of Gwalior, sued to recover from the defen dan t 
Rs, 4,178-7-2 and for account and damages. The suit was filed 
on the 22nd October 1902. The plaint alleged that the 
defendant was plaintiff’s Vakeel (agent) at Poona and was as 
such in management of the plaintiff’s In am, Patelki Vatans and 
proprietary lands in the Poona, Abmodnagar, Sholapur and Nasik 
Districts, that the defendant was appointed plaintiff’s Vakeel on 
the 28th January 1897, and on the 2nd February next he took 
over charge from his predecessor, that subsequently the 
defendant being dismissed lie was directed on the 2nd November 
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1901 to deliver over charge of the cash balance, papers and 
dead-stock to his successor, one Parchnre, that the defendant 
accordingly delivered over charge on two dates, namely, the 
9th December 1901 and the 12th July 1902, but on both the 
occasions he failed to deliver over the account to his successor, 
lie did not properly explain liow he had disbursed the v.n ions 
sums that had come to his hands, ami the plaintiff was Iheielore 
obliged to make the account as far as it was possible £j om 
(iosliawmas (abstracts of accounts) the defendant had sent to 
him from time to time, and that the suit was filed on the basis 
of the account so made. Out of the amount which the plaintiff 
sought to recover from the defendant tho item of Rs. 3,138-15-1 1 
was strenuously contested. 


The defendant answered that (1) when the plaintiff appointed 
him as Vakeel, he deposited Rs. 3,000 with Shrimant Gopalrao 
Vithal alias Bhaiya Saheb Apte, First Class Saidax\ of Gwalior, 
at the direction of the Maharaja (plaintiff) himself, and when lie 
gave over charge to the plaintiff’s present Vakeel, he »a\ e to the 
said Vakeel with his consent a “ cheque (letter) to recover the 
balance due from the said deposit of Rs, 3,000 and the plaintiff 
accepted the u cheque ” and passed receipt in his favour, therefore, 
the present suit would not he: (2) he was unable to give a 
detailed reply with respect to the various items claimed unless 
he was permitted to see the papers which he handed over to the 
plaintiff; (3) he was not guilty of negligence or default in the 
discharge of his duties as plaintiffs Vakeel ; he did everything 
after having obtained the previous sanction of the plaintiff and 
discharged his duties honestly and diligently: (i) and that it 
was not explained in the plaint by what act or omission, lie 
occasioned the loss or damage, claimed by the plaintiff. 

At the hearing the Subordinate Judge framed nine issues, and 
while the suit was pending the parties put in a joint application 
on the 18th March 1905, stating that the dispute between the 
parties had been compromised and asking for the withdrawal of 
the -suit. This was allowed* On the 4th April 1905 the 
plaintiff's pleader applied for a review of the above order on 


the ground that he had consented to the withdrawal of the suit 
; ^'Pon the strength of telegraphic messages which were 
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subsequently found out to be bogus and fictitious and not 
emanating from the plaintiff Maharaja or his responsible 
officers. On the 15th July 1905 the Subordinate Judge passed 
an order restoring the suit to the file. 

The defendant appealed against the said order but the appeal 
was rejected. The High Court, however, in disposing of the 
appeal directed the Subordinate Judge to take evidence and 
inquire into the question whether the suit had been properly 
and validly compromised and to decide it along with the other 
questions involved in the case. 

The Subordinate Judge accordingly added a tenth issue to 
the nine already framed at the original trial. On the first, 
seventh, eighth and tenth issues, the findings of the Subordinate 
Judge were as follows : — 

(1) The plaintiff was entitled to recover Rs. 3,901*14-6. 

(7) The deposit of Rs. 3,000 was not made by the defendant 
with Gopalrao alias Bhaiya Saheb Apte at the desire oE the 
Maharaja. 

(8) The defendant was not entitled to set off that amount 
against such amount as might he found due from him to the 
plaintiff. 

(10) The suit was not properly and validly compromised. 

The Subordinate Judge passed his decree in the following 
terms 

Decree foi the plaintiff: for Rs 0,901-14.6, which he do recover from the 
defendant. The defendant is also hereby ordeied to band oyei’ to the plaintiff 
the kuds and khatavanis foi the yeais he was in office as plaintiff’s Vakeel, or 
in default to pay him Rs 5 by way of damages. It is but juat and pioper 
that the defendant should pay Ms own costs and those of the plaintiff to the 
extent of the claim decreed 

The defendant having appealed the High Court on the 
3rd September 1908 recorded the following interlocutory 
judgment : — 

Scott, C. J. : — The principal point in this appeal is, whether 
the appellant was entitled to claim that the debt, due by him to 
the respondent, at the time when he relinquished the agency at 
the end of 1903, has been satisfied. 
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The way in which the point was taken in the written 
statement was, that there had been a payment by cheque, reliance 
being placed upon a letter, dated the 9th of December 1901 
(exhibit 127). The expression (C cheque is obviously a 
misdescription, but the ical question which arises with reference 
to that document is, whether the letter does not amount to an 
equitable assignment of the money held in deposit on account of 
the plaintiff by Gopalrao Apte, whether, m other words, it is 
’’not a transfer of an actionable claim within the meaning of 
section 180 of the Transfer of Property Act. If it be held to be 
a transfer of an actionable claim, the next question which 
arises is, whether it was accepted by the plaintiffs agents as an 
absolute or a conditional satisfaction of the claim of the 
Maharaja for the cash balance shown to be in the hands of the 
defendant at the time of his relinquishing his agency, and 
secondly, whether those agents had any authority, express or 
implied, to accept such transfer in satisfaction, conditional or 
otherwise, of that claim. In deciding the question of implied 
authority one consideration which will arise is the object for 
which the deposit was held by Apte , if it was held for the 
purpose of meeting such a claim as was pi ef erred by the 
Maharaja against his agent, the presumption of implied authority 
will be strong. 

* The further question, which still arises if the acceptance and 
the authority^are established is, whether, notwithstanding that 
the deposit money* has" 1 not in fact been recovered by the 
Maharaja's agents from^Apte, the Maharaja or his agents have 
not so conductedjthemselves by neglect or omission as to be 
estopped from contending that the claim against the defendant 
in respect of the balance in his hands has not been satisfied by 
the assignment of his claim against Apte. 

None of these questions have been argued in the lower Court, 
but they are, in oar opinion, questions the determination of 
■which is essential to the right decision of the suit upon the 
merits, and we therefore frame the following issues : — 

(1) Was there a transfer of an actionable claim against Apte 
by the letter of the 9th December J 901, exhibit 127 ? 
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(2) If so, did the plaintiff or his agents accept the same in 
conditional or absolute satisfaction pro Unto of the claim for 
cash balance against the defendant ? 

(3) If the transfer was so accepted by the agents, had they 
authority express or implied from the plaintiff so to do ? 

(4) If so, whether the plaintiff or his agents have so conducted 
themselves by omission or neglect as to estop the plaintiff from 
contending that the claim for cash balance has not been satisfied 
by the transfer ? 

In considering the last issue the Subordinate Judge should 
refer to the case of Peacock v. Purssell^h 

The Court should take such additional evidence as may be 
tendered upon these issues and return its findings thereon 
together with the evidence within four months. 

On the first issue the Subordinate Judge recorded a negative 
finding and gave no findings on the remaining issues. 

The appeal then came on for argument before Scott, 0. J., and 
Batchelor, J. 

P. D, BUcle for the appellant (defendant) : — 

The lower Con it oired in holding that the deposit was not made 
at the desire of the Maharaja plaintiff. Exhibit 1S4 is clear on 
the point. Gopalrao Apte acknowledges therein that the amount 
was kept with him as security for the proper discharge of our 
duties. Further, in exhibit 129 ho says that the money was 
deposited with him at the instance of the Maharaja. This was 
at least the understanding between ourselves and Apte. In 
exhibits 130 and 150 we say that the money was deposited at 
the direction or the Maharaja. Moreover, the acceptance by 
Parchure shows that it was a deposit at the instance of the 
Maharaja, otherwise he would not have received our letter to 
Apte, exhibit 129, and would not have taken fiom us the charge 
of the office. Further, Parchure inquired by wire of Apte and 
having received a reply from him accepted the letter of 
assignment, exhibit 327. We assigned over the money which 
Apte held for us to the plaintiff who never made a demand on 

(1) (1863) 32 L, J. C. P. 26S* 
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Apie It is not necessary that any particular form of expression 
should uo UhC'l to create an assignment x Baol v. Bolxoi?fi\ I*i 
m Wltittintf-K If transfer can he implied; it is quite sufficient 
according to law : section 130 of Transfer of Property Act, We 
therefore contend that there was a transfer by us of an 
actionable claim, 

7a A. Eha>e wish G. II. Kullarni for the respondent 
(plaintiff) 

Scour, (J. o . —This is a buit to recover from the defendant 
lib 4,1/ 8-7-2 i;i respect of moneys alleged to he due by him to the 
plaintiff on relinquishing his agency of the plaintiffs Deccan 
Estates 

The plaintiff is the Maharaja Scindia of Gwalior who has Inam 
and Patilki Vatans and other lands in the Bombay Presidency 
ana entrusts supervision of them io an agent at Poona, 

On the 2b<m ot January 1897 the defendant was appointed the 
plaintiffs agent and took over charge on the 2nd of February in 
that y car. .tie was dismissed towards the end of 19G1, and on 9th 
of Decern her in that year go vc over charge of Ids office to Parchure, 
the pJaiutifPs agent at the date of the filing of the suit. 

The most impoiiant item of claim relates to a cash balance of 
Rs. 3,ldo-15«i which, according to the accounts furnished by the 
defendant to the new agent, was in his hands on the 9th of 
December, 

The defendant; pleads that when tire plaintiff appointed him 
as agent; he the defendant deposited Rs. 3,00G as security with 
Shrimant Gopalrao Yithal Sahob Apte, a First Class Saular of 
Gwalior; at the direction of the plaintiff himself, and when he gave 
over charge io the new agent he gave to him a letter to recover 
the balanee due out of the said deposit, and the plaintiff accepted 
the letter and passed a receipt in his favour. 

The material issues raised in the lower Court with reference 
to this claim are, the 1st, 7th and 8th issues 

(1) “ Does the plaintiff prove that all or any of the sums 
aggregating Rs. 4,178-7-2 are due to him from the defendant ? ” 

$ ( 1878 ) S Q„ B. X>* m. 


W (1878) 10 Ch. D. 615, 
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(7) f< Has the defendant deposited Rs. 3,000 with Sardav 
Gopairao Vithal at the desire of his master when he was first 
appointed Vakeel % n 

(8) u If so, k defendant entitled to set 00 that amount against 
such amount as may be found due from him to the plaintiff ? ” 

The hearing of the case was very much delayed by an order of 
dismissal upon allegations of a compromise, which subsequently 
proved to^be incorrect, and the suit was then restored and tned 
by the direction of this Court. It has now been disposed of by 
the Subordinate Judge, who has passed a decree for the plaintiff 
for the principal sum 'claimed, together with the other smaller 
sums. 
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The ease has, however, been tried on very unsatisfactory 
materials, lor, the plaintiff relying upon his sovereign rights, has 
declined to answer some very pertinent interrogatories admin- 
istered to him by the defendant as to interviews alleged to have 
taken place between them. On the other hand, the defendant 
apparently hoping to the last for a settlement with the plaintiff, 
gave very meagre evidence. The alleged depositary Gopairao 
Yithal Saheb Apto was not examined in the earlier stages of the 
suit, and at the time when the completion of the trial had been 
directed by the High Court, was dead. The question at issue has 
therefore to be decided chiefly upon documentary evidence. It 
appears that on the 9th of December 1903, when the defendant 
handed ovei charge to the new agent, a memorandum was pre- 
pared of the property handed over, which stated that the balance in 
the defendant’s hands found/lue to the end of Samvat 1957 was 
Bs. 2,982-15-11, and had been handed over. This memorandum was 
endorsed by Parchure, It is not pretended by the defendant that 
the balance was handed over in cash. It is however admitted 
that a letter dated the 9th of Decembar 1901 addressed to Knute, 
the head of the Mafi Office oilthe plaintiff at Gwalior, and signed 
by the defendant (exhibit 127), was handed to Parchure stating 
that the defendant had handed over charge and got a receipt, and 
that steps should be taken to recover the 'Es. 2,982-15-11, being 
the amount of the balance with the defendant from his money 
kept in reserve by Scindia Satkar with Gopairao Vithal mptc 
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for the due discharge of the functions of his office, and that a 
letter had also been sent to Apte. This was forwarded to the 
Mali Office on the 10th of December 1901 along with the memo 
above referred to hearing Parchure’s endorsement. 

In proof of the deposit with Apte, the defendant produces a 
document signed by Apte, from which it appears that from 
October 1895 to October 1897, money of the defendant had been 
lying at interest with Apte, and that on the 13th October 1898, 
the date of the document, there was due for principal, interest and 
kosha Rs. 3,017-14-0, and that it was agreed that that sura should 
remain as the defendant’s deposit as long as the office of Vakeel 
was continued in relation thereto without interest accruing 
thereon. 

The documents in which the defendant refers to this deposit 
are all consistent with each other. In exhibit 127, the letter 
of assignment, he speaks of the money as Iris rupees kept in 
reserve by Scinde Sarkar with Apto for the due discharge of the 
functions of his office. In exhibit 131 he says that the amount 
due from him should be recovered by the Sarkar fiom Apte as the 
cash balance in connection with the office of Vakeel deposited as 
TItev. In exhibit 150 dated July 1902 the defendant wiiting to 
Apte speaks of the rupees as having been secured with Apte by 
way of security on an oral order from the Sarkar. 

Apte’s only letter upon the subject, exhibit 129 of the 11th of 
June 1902, states that when the defendant obtained the appoint- 
ment as the plaintiffs Vakeel, it was agreed that the money should 
be kept by Apte by way of security, and that the Maharaja had 
sent him an order to call on the defendant to pay the balance due 
to the Maharaja which, having been done, the defendant had 
forwarded Rarchure’s receipt which Apte had sent on to the 
Mahaiaja, asking for directions as to the return of the defend- 
ant’s money detained with Apte by way of security. 

There is no oral evidence whatever touching the circumstances 
under which the deposit was made. The defendant merely says 
he paid Parchuro by cheque on Apte, and not in cash. The 
Maharaja has declined to answer the interrogatories administered 
to him on the subject. Apte died in 1905 without having been 
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examined, and his son, who was examined on interrogatories, denies 
that any deposit was made with his fat her. Parchure alleges 
that when the defendant gave him the letter on the 9th of Decem- 
ber 1901, he said he had Rs. 3,000 m deposit with Apte as security 
for his having stood surety for him. 

The learned Judge held that it was proved by the acknowledg- 
ment, exhibit 184, that Apte held Rs. 3,017-14-0 in deposit for 
the plaintiff and was to retain the same in his custody as long 
as the defendant occupied the position of the plaintiffs Vakeel, 
and that, as stated in Apte’s letter of the 11th of June, it was 
agreed, when the defendant obtained employment with the 
plaintiff, to hold the sum which was already in deposit with Apte 
as security. 

He takes the view however that the money was held by Apte 
for his own security as the guarantor of the fidelity of defendant, 
and that the deposit was not made at the plaintiffs desire, or 
with his cognizance, or knowledge. 

He says that Parchure was simple enough to accept exhibit 
127 inpayment of the cash balance, though neither he nor the 
Mali officer could have any legal right upon the letter to enfojee 
the demand against Apte, if he declined to comply with it. 

Now the money held by Apte was, either (1) a deposit creating 
an actionable claim of the defendant transferable by him for 
any purpose, or (2) money held by Apte on account of defendant 
and the plaintiff as security for the defendant's fidelity in his 
agency, and applicable to answer any failure by him to account, 
or (3) money held by Apte for Ids own personal security against 
any claim, which might be made by the plaintiff against him as 
guarantor for the defendant's fidelity. In case (3) the defendant 
would not be entitled to claim the money from Apte, till the latter 
had been freed from his liability under his guarantee, nor would 
the amount of the deposit be material to the plaintiff, as Apte's 
liability would be personal and unlimited. 

In case (2) the deposit would be held with the plaintiff's 
cognizance as security, and Apte would be a mere stakeholder 
bound to pay it, in any manner agreed upon by defendant and; 
plaintiff. 
b 1329-2 
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The two decuments signed by Apte which relate to this deposit 
are inconsistent with the theory which found favour with the 
learned Judge. There is no suggestion in exhibit 184 of any 
personal liability on the part of Apte for the behaviour of the 
defendant, while Apte's letter of the 11th June 1902 (exhibit 
129; points strongly to the conclusion that he held the deposit 
at the orders and with the approval of the plaintiff, and was 
willing to pay it back to the defendant, if the plaintiff permitted 
him to do so. This view is supported by the reference by 
defendant in exhibit 127 to Scindia Sarkar in exhibit 150 to 
the e oral order 9 from the Sarkar. 


Either in this view of the case or in the first alternative of an 
actionable claim, the defendant, by directing the plaintiffs servants 
to apply virtually the whole of the deposit in satisfaction of the 
balance clue on the agency account and by giving notice of this 
direction to Apte, had put it out of his power to deal with the 
deposit in any way, and had passed the property therein to the 
plaintiff. 

After receiving Apte's evasive letter of the 11th June 1902, the 
defendant wrote to him again on 19th July 1902 (exliibit 150), 
requesting him to pay over the deposit at once on demand from 
plaintiffs Mafi Office, and stating, that the money had been lodged 
by way of security on a verbal order of the plaintiff. 

This letter was given by defendant to plaintiff's agent Parch are, 
with an endorsement in the following terms “ The above-mentioned 
letter should be shown to Apte Saheb, and he should be informed 
to pay the rupees. And I should be favoured by communicating 
to me his reply in writing as to what he has to say. You should 
show this letter to him through the Mafi Office. Then he will 
certainly pay the rupees." 

It appears from exhibit 128, that the Mafi Office thereafter 
wrote to Parehure saying, that Apte said the deposit was held on 
account of a private matter between him and the defendant, but 
the defendant does not appear ever to have been informed of 
this reply. 



VOL. XXXV] 


BOMBAY SERIES* 


31 


In October 1002 this suit was filed; ignoring the efforts made by 
the defendant to have the deposit money applied in payment of 
the balance due. 

When, at the hearing of the appeal; the ease was discussed from 
the point of view of the letter of the 9th December 1901, being 
an assignment of an actionable claim, the plaintiffs pleader 
suggested that the ease should be remanded as the plaintiff might 
be able to adduce further evidence on the point. In view of the 
scanty evidence on the record, we acceded to this suggestion, 
framing issues, to draw the attention of the lower Court and the 
parties, to the points arising for consideration. The plaintiff 
however, notwithstanding an ample allowance of time, has adduced 
no further evidence, and the defendant has examined 8 witnesses 
who carry the case no further. The learned Judge appears 
from his judgment on remand, to have failed to appreciate the 
points remitted to him for consideration, and the bearing of the 
documentary evidence upon them. If we draw presumptions 
against the plaintiff, it is not without having given him an 
opportunity of clearing up all matters appearing in evidence 
against him. 

It is clear that, if Apte had the money, it could and should have 
been recovered from him. His letter of the 11th J une 1902 shows 
he had the money, and had been in communication with the plain- 
tiff about it and had offered to pay to the defendant if permitted 
to do so by the plaintiff. He would, therefore, have had no answer 
to a claim by the plaintiff fortified by the defendant's letter of 
assignment. Apte was a Gwalior Sarclar resident within the 
jurisdiction of the plaintiff's Courts, and the plaintiff cannot be 
permitted to shield him from liability at the expense of the defend- 
ant, who has, in consideration of money due by him, assigned to 
the plaintiff his property in the deposit. One of the inter- 
rogatories administered by the defendant to Apte's son, was as 
follows : — “ Were you ever called upon till now to pay the afore- 
said sum by the Sarkar ? The answer given on the 24th 
October 1806 was £ Never was the demand made'. 

It is a well recognised principle that, where a creditor has 
the control of a security, he is chargeable with what he might 
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have received from it but for his wilful default. See Williams v. 
/ nee 1 ; Mayer v. Murray »; Peacock v. r«re«ll® ; Tglttia* 
v. The Mercantile Bank of the River Plate W. 

On the ground that the money mentioned in exhibit 181 was 
held by Apte as a stakeholder, and was validly assigned by the 
defendant to the plaintiff in satisfaction of the balance due on the 
agency account, being the purpose for which it was agreed to be 
held by Apte, and that the plaintiff being able to recover the 
amount so assigned, neglected to do so, we arc of opinion, that he 
is chargeable with the amount. We, therefore, find on the 7th 
and 8th issues, in favour of the defendant. 

With regard to the remaining items decided in the lower Court 
against defendant, we do not think, there is any ground for 
disturbing that decision. Costs throughout payable in pro- 
portion to the success of the parties. 

Decree varied* 

Cr, B. Il # 

(1) (1824) 1 S. and S. 581. (3) (1SG3) 32 L» J. C, i\ 2C0. 

(2) (1878) 8 Ch. D. 424 (4) (1878) 3 C. P. D . 330. 


APPELLATE CIVIL. 


Before Mr . Justice Chanel avarlcar and J/r. Justice Heaton. 
CHUNILAL, sox and heib or ISHWARLAL BHOGIDAS (osnuxn 
I daintijp), ArpELiAxr, 0. The SECRETARY or STATE foe INDIA 
in COUNCIL (original Defendant), Bespondent.*’ 

The SECRETARY of STATE foe INDIA rx COUNCIL (oeigxnae 

ninnTr ?; / PEMASI ’ ’* 0HUOTLiL - so * nniE of ISHWARLAL 
wiOG-ILAL (original Defendant), Bespondent.** 

M t ZZm et Z H aa " m0tito CCm «***« to actions in 

No application to actions icherc contractual oUigidUn implied if 

^Government-Employment of shroff to accept Jialashai coinf 

fjf acoe T U ^[8hikhai coins histead-The coins accepted bp Mint 

fzf^zr 4 ~ mamn « 

On the occasion of calling in the Babashai coins from +l» p„-n , •„ 

a „ „ t%01 

# Joint Appeals Nos. 88 and 42 of 1908. 
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examine and accept the Rabashai coins only* The plaintiff worked for about a 
month, during which period ho passed 3 2,170 Shikkai coins as Babashai coins. 
At that date the Shikkai coins were not current and had only bullion value. 
The coins were finally sent to BL M.’s Mint, where they were melted. Govern- 
ment alleged that by the shroff’s neglect in accepting Shikkai coins they suffered 
a loss of JRs. 1,758-15-1, which they asked the shroff to pay. The shroff paid 
Es. 1,095. To recover the remaining Es. 668-15-1 Government filed a suit 
against the shroff. The shroff also filed a counter suit against Government to 
recover Rs. 1,095 which he alleged were wrongfully recovered from him. Both 
suits were heard together. The District Judge dismissed both suits holding 
that Government bad suffered a loss by the shroff’s action, but it was compen- 
sated by the money already paid by the shroff. Against this decision both 
parties appealed. "While the appeals wore pending in the High Court, the shroff 
died and his son was brought on the record as his legal representative : — 

Held, that the maxim actio personalis moriiur cum persona did not apply 
to the case, as there was an obligation implied by law. The shroff undertook 
to pass only Babashai coins ; and it was an implied term of that contract that 
if he passed any other, and Government suffered loss, he should make it good 
(section 211 of the Indian Contract Act, 1872). 

Held, further, that the fact that Government had kept and had the benefit 
of Shikkai coins was not sufficient by itself to raise any presumption of either 
estoppel or acquiescence or ratification on the part of Government. 

Held, also, that the action of the Mint officers in accepting the Shikkai coins 
could bind Government only so far as they bad derived benefit from the action 
of the Mint officers ; that that benefit made thorn "-iablo only =o far that it, was 
to be taken into account in measuring the damages for the loss sustained by 
Government in consequence of the shroff’s deviation from the directions given 
to him and the purpose of his employment. 

Held , therefore, that in estimating the loss suffered by Government owing 
to the shroff’s action, the bullion value of the Shikkai coins must be taken into 
account, for they had, on the dale they were accepted, ceased to be current 
coin. 

It is a principle that nominal damages are awarded only where there Is 
failure to prove any appreciable damage in fact. 
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Joint appeals from the decision of Dayaram Gidumalj District 
Judge of Ahmedabad. 

Ishwardas Bhogidas, the defendant in one suit and plaintiff 
in the other* was employed by Government at their sub-treasury 
at Nadiad* to examine and pass the Babashai coins that might 
be brought to the treasury. The Babashai coins were called in 
by Government and they were exchanged at the rate of 130 
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Babashai coins for every 100 British rupees. Ishwardas, the 
shroff, -was employed to examine and ’see that none except 
Babashai coins were accepted at the treasury. The shroff was 
employed for about a month. It was found that during this 
period, he had allowed to be accepted at the treasury 12,170 
Skikkai coins. 

The Shikkai coins were at one time the current) coin in that 
part of the country ; but they had long ceased to be current 
and on the dates in question they had only bullion value, which 
was Rs. 02-7-6 for every 100 Shikkai coins. The coins in 
question were finally sent to His Majesty's Mint where they were 
accepted by the Mint officers. At the period in question the 
value of 100 Babashai coins was Rs, 76-14-9. Thus, in having 
Shikkai coins instead of Babashai, Government suffered a loss 
of Rs, 14-7-3 for every 100 Shikkai coins accepted by the 
shroff. The loss on the 12,170 Shikkai rupees amounted to 
Rs. 1,768-13-1. 

The Government then asked the shroff to recoup the loss 
which they had sustained by the action of the shroff. He 
paid Rs. 1,095 in satisfaction of the claim. The remaining 
Rs. 665-15-1 were still demanded by Government, to recover 
which they filed a suit against the shroff. The shroff contended 
in that suit mter alia that he was ready and willing to exchange 
the Shikkai coins for the Babashai coins; and that Government 
suffered no loss by his action for, they melted both Babashai 
and Shikkai coins and the latter yielded more silver than 
the former. Subsequently, the shroff also filed a suit against 
Government to recover Rs. 1,095, which he alleged were wrong- 
fully recovered from him. 

The District Judge heard both suits together and disposed of 
them by one judgment. He dismissed both suits holding that 
the loss to Government had been assessed at 9 per cent., which 
was covered by the amount paid in by the shroff. His reasons 
were as follows \— 

u The suit is based on a contract, not on a tort. Damages are claimed not 
on account of a fraud but on account of a breach of contract. Now the breach 
took place in January and February and it has not been satisfactorily proved 
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that m tlio sQ months Shikkais were worth less than the defendants, who 
purchased privately, paid for them. The learned Government Plead ex wanted 
me to assess the damages on a different principle, He contended that when 
the fiaud was discovered the Shikkais were only worth their bullion value, and, 
therefore, damages should be awarded at the late claimed. But it has not been 
even satisfactory pioved that on that date Shikkais weie worth only their 
bullion value They weie good foi hoarding and the Government Pleader 
himself admitted that some people bought Shikkais as auspicious coins ..... 
I do not considei the evidence sufficient foi holding that when the breach of 
duty took place the Shikkais weie worth more than the value fixed under 
Mr. BamanjPs order, Mr Baman-)i himself was under the impression that 
Government was not entitled to lecovei more than 9 per cent., and it has not 
been pressed that as a mattei of fact the Shikkais weie worth less than the 
price paid by the defendant, and Government has sustained a greater loss ,J 

The Government as well as the shroff appealed to the High 
Court. 

Whilst the appeal was pending, the shroff Ishwaidas died. 
His son Chunilal was thereupon brought on the lecord as his 
legal representative. 

1 A , ShaA } for the shroff . — In appeal by the shroff. — 

As the Shikkai coins were retained by the Mint authorities, 
we are absolved from liability. At the most, there is a technical 
breach of contract and under section 211 of the Indian Contract 
Act, 1872, Government can only claim nominal damages. See 
The Ilaneelji Petit Manufacturing Company, Limited v. The 
Mahalaxim Spinning and Weaving Company, Limited^ and Mayne 
on Damages, p. 633. Government have in fact suffered no loss 
for, they used both Babashai and Shikkai coins for melting into 
silver and the latter yielded more silver than the former. 

In appeal by Government — This is a case of personal action 
the shroff having been engaged for his personal skill. The 
shroff having died, the action does not survive against his heir 
and legal representative. See Broom's Legal Maxims, pp. 683, 
684 ; and llaridas Ham dan v, Eamdas Mathuradas ® . 

G. S. Hao, Government Pleader, for the Secretary of State : — - 

The shroff was engaged only to pass Babashai coins ; there was 
therefore an implied contract between him and Government 

a) (18*5) 10 Bom 617. (2) (1889j 13 Bom. 677. 
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that he was to accept Babashai coins and none else. When he 
accepted Shikkai coins he clearly committed a breach of contract. 
The mere fact that the Mint officers retained the coins does not 
exonerate him from liability There was no acquiescence or 
ratification on the part of Government, nor was there any 
estoppel. As to the measure of damages the Government had to 
pay for the Shikkai coins, the artificial high value fixed for 
the Babashai coins, whereas they had only then bullion value, 
the loss caused is the difference between the two values. The 
maxim actio jpenonohs, etc., does not apply to cases of contract 
and to actions for damages in respect of wrong done to the 
pioperty. See Broom's Legal Maxims, p* 613; Morgan v. 
Matey® • Blyth v. Mad gate 2) ; Batthyany v. Watford®* 

Chanda vabkab, J. : — In Appeal No. 38 of 1908, the learned 
District Judge's finding that the appellant was employed by 
Government as shroff to examine and pass only Baiasfiai silver 
coins and not to accept Shikkai coins, has not been made the 
subject of any convincing argument. Bub it is urged that the 
right of Government to complain that the appellant as their 
agent has acted conti ary to the directions given to him and the 
purpose of his employment is lost by reason of their conduct in 
keeping the Shikkai coins, instead of returning them to the 
appellant, and in allowing without objection such coins to be 
remitted to the Mint. This defence, if it means anything, must 
amount to a plea of estoppel, acquiescence, ratification, or nova- 
tion, that is, a new contract of agency, barring the light of 
Government to claim damages from the appellant on the specific 
contract of agency on which the action was founded* In the 
Court below, no such defence was set up in the pleadings, unless 
we are to understand the 3rd issue as covering them. But it 
cannot be so understood. That issue merely raised the question 
whether the appellant was misled by the action of the Revenue 
authorities in reference to the coins in such a way as to exonerate 
him from responsibility. Assuming that the pleas in question 
did arise on the issue, the evidence falls far short of what the 
law requires to sustain them, 

0) (1861 6H.&N. 265. (2) (1S9I) 1 Ck 337, 36G. 

$ 0.887} 30 Ch. D, 269, 279* 
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The appellant was employed as an expert to pass Babashai 
silver coins only. If he passed other coins., the fact that his 
employer appointed others., such as appraisers at the Mint* and 
the Mamlatdar, and the Aval Karkun at the sub-treasury at 
Nadiad, to see whether the appellant did his duty according to 
the directions, and that those others allowed Shikkai coins to be 
passed by him, cannot relieve him from his duty as agent. 
There was no conti act bttween him and Government that he 
should be held to have fulfilled his duty, if other servants 
employed by them to inspect his work allowed him to depart 
from directions given to him. As lor the fact that Government 
have kept and had the benefit of the Shikkai coins, that by itself 
raises no presumption of either estoppel or ratification. The 
directions given to the appellant when he was employed were 
specific ; he was to pass Babashai silver coins only. That was 
his duty, irrespective of supei vision or inspection. If he, or any 
other person similarly employed, remitted other coins and the 
Mint officers kept and used them for Government, it cannot be 
said either that Government caused the appellant intentionally 
to believe and to act upon the belief that their specific directions 
weie modified by them, and that the original purpose of the 
agency was changed, or that they acquiesced in or ratified the 
appellant's acts. Reification and acquiescence mean a full 
knowledge of the facts The Mint officers were agents of 
Government to receive Babaslmi coin , they were not agents to 
contract for and on their behalf in the matter. Their action 
cannot bind Government, except so far as Government have 
derived benefit from the action of the Mint officers. That benefit 
makes them liable only so far that it is to be taken into account 
in measuring the damages for the loss sustained by Government 
in consequence of the appellant's deviation from the directions 
given to him and the purpose of his employment. 

The next question is as to the measure of damages. The 
lower Court has taken as the measuie the difference between 
the price actually paid by Government for the Shikkai coins 
(Rs. 100 for 130 Shikkais as if they were Babashai) and 
their maiket value. Calculating the damages on this principle, 
the lower Court has held that the amount paid by the 
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appellant to Government under protest fully represented the 
loss incurred by them owing to his breach of the contract of 
agency. The appellant seeks by his claim to recover a portion 
of that amount on the ground that Government, having retained 
and made use of the Sliikkal coins, are entitled only to nominal 
damages. This contention Ignores the principle that nominal 
damages are allowed only where there is failure to prove any 
appreciable damage in iaet, That cannot be said to have been 
the case here. For the Shikkai coins which were let in by the 
appellant in breach of his duty, Government paid at a certain 
rate and had to suffer actual loss in money# That is found by 
the Court below and we have heard no argument against that 
finding It is a question whether the lower Court is right in 
estimating that loss sustained by Government by the difference 
between what Government paid for the corns and their market 
value. That question is raised by Government in their Appeal 
(No, 48 of 1900) from the decree in the suit brought by them 
against the present appellant Ishwaidas. But the question does 
not arise in thi> appeal. 

On these grounds the decree in Appeal No. 38 of 19CS must 
be amended as to ccbte which are to be paid by the appellant. 
In other respects the decree must be confirmed with costs. 

Dealing now with Appeal No. 42 of 1908, it arises out of a 
suit brought by the Secretary of State for India in Council to 
recover from the defendant Ishwardas Bhogidas, a certain 
amount as representing the loss caused by him by passing a 
certain number of Shikkai coins as genuine Babashais. contrary 
to his contract of agency with Government, The defendant 
had paid to Government under protest a sum in satisfaction of 
the loss, but Government claimed more and filed the 

The lower Court disallowed the claim on the ground that the 
sum paid by the defendant under protest fully represented 
the loss, 


After Government had preferred this appeal from the lower 
Courts decree, the defendant (respondent) Ishwardas Bhogidas 
died, and his legal representative was brought on the record in 
his place, 
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A preliminary objection to the hearing of the appeal is raised 
on the ground that the action, being of a personal chai acter, 
does not survive owing to the death of the original defendant, 
Ishwardas Bhogidas, according to the maxim "actio personalis 
moritur cun persona 99 

" The application of that maxim is limited to actions in which 
remedy is sought for a tort, or for something which involves, at 
any rate, the notion of wrong-doing 99 : per Lord Macnaghten 
in The United Collieries Ld . v. Simpson®. But it does 
not apply to actions in which compensation is claimed for injury 
to property on the strength of an express or implied contract : 
Phillips v, Horn fray®. ‘‘It is not only where there is an 
express contract that a suit grounded on some default of the 
person whose representative is sued can be maintained ; but if 
the position of the parties was such that the law of England 
would imply a contract from that position, then on assumpsit the 
executor might still be held liable. There are many cases 
where an action can be brought upon an obligation implied by 
law in consequence of the position which the parties have under- 
taken to one another”: BaMhyany v. Watford See also 
Bnnbnry v. Hew son®. 

The present is one of such cases, because here the defendant 
Ishwardas undertook to pass only Babashai coins. It was an 
implied term of that contract that, if he passed any other and 
Government suffered loss, he should make it good, (Section 211 
of the Indian Contract Act,) Government complain and have 
proved that, owing to his default, they have been out of pocket 
inasmuch as they had to pay in their own currency for 
Shikkai, instead of Babashai coins. Tne injury complained of 
is to their personal estate, and the action is one on assumpsit , 
since the defendant, by the term of his employment, annexed by 
law to the contract, agreed to indemnify Government for the loss. 

The action, therefore, survives. The next question in this 
appeal is whether damages have been estimated by the lower 
Court on a correct principle. That Court has held that Govem- 
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THE INDIAN LAW HEPOUTS. [VOL, XXXV, 

meut are entitled to damages, being the difference between the 
money they paid actually, (100 tor 130 Shikkai coins, as if they 
were Babasha^) and the market value oi tin- Shikkai coin** at 
the date of the xemittance of the latter to the Mint. G-os em- 
inent object to the maiket value being taken into account and 
contend, that only the bullion value of the Shikkai coins must 
be deducted The principle adopted by the lower Court treats 
the transaction as one between vendor and vendee, not as 
between principal and agent. In Cassaboglon v, GM^ the 
plaintiff appointed defendant as his agent to select opium of a 
certain description ; the defendant selected and sent opium of a 
different description, part of which the plaintiff sold. The 
plaintiff sued the defendant for loss and claimed damages on the 
footing of the difference between the market price of the article 
ordered and the proceeds of the sale cl the drug actually sent. 
But it was held that he could not «o claim and treat his agent 
as vendor of the opium to him, and that all the plaintiff was 
entitled to was the actual loss and damage sustained by him 
through the defendant's negligence and breach oi duty. In the 
present Cnse the Shikkai coins had Ceased to be a h gal tender, 
and the evidence adduced by the lo^pondi nt to show that people 
were buying them In market is not satisfactory. Toe evidence 
adduced for Government to pro v e that the market rates relied 
upon by the respondent were inflated and fictitious B not 
contradicted ; and the exports examined state that since Shikkai 
ceased to be a legal tender, its price has been reckoned according 
to the bullion value (see Exhibits 116 and 69). 

The other appeals by Government follow suit. 

The result is ■ 

Appeal No 38 of 1908. Decree amended as to costs which 
arc to be paid by the appellant. In other respects confirmed 
with costs. 

Appeal No, 55 of 1908. Do. do. 

Appeal No. 41*, 45 and 47 of 1908. Decree reversed and claim 
awarded with costs throughout. 

0) (1882) 9Q,£ I), 220. 



VOL, XXXV.] 


BOMBAY SERIES. 


fii 


Appeal No. 42, 43 and 46 of 190S Decree reversed and claim 
awarded with costs throughout against the legal representative 
of the deceased defendant in each suit to the extent of the assets 
received and not duly accounted for. 

In Appeal No. 43 of 1908 the decree is also against defendant 
No. 2. 

Heaton, J. : — In a series of suits the Secretary of State for India 
in Council claimed against certain shroff-, for damages for breach 
of a duty they had contracted to i erform. Briefly stated, the facts 
are these : on the occasion of the substitution of British Indian 
for Baroda Babashai rupees, the Government treasuries undertook 
to accept all genuine Babashai tuples at the rate of 100 British 
Indian for 130 Babashai. The defendant-shroffs were employed 
at the treasuries to scrutinize the coins offered and to pass 
only genuine Babashai. As a fact they passed large numbers of 
Shikkai rupees, and thereby, it is alleged, caused a loss to the 
Secretary of State for India in Council. Subsequently the 
shroffs paid cet tain sums by way of damages, but the Secretary 
of State, deeming the amounts so paid insufficient, has sued to 
recover further damages. The shroffs sued separately to recover 
what they had paid. 

The suits were heard by the District Judge, Ahmedabad, who, 
by consent, disposed of all the contested points m one judgment. 
He dismissed all the suits and ordered the parties to bear their 
own costs, holding that though the shtoffs were liable in 
damages, they had paid enough. 

Both parties have appealed, and here, as in the Court below, 
one judgment will suffice. The District Judge has dealt adequate- 
ly and convincingly with the appellant -shroffs 3 defence that they 
believed the expression ec genuine Babashai 33 included Shikkai 
rupees, and that they did not disobey their instructions in accept- 
ing Shikkai rupees. There can be no doubt in my mind, on the 
evidence, that the shroffs deliberately accepted Shikkai rupees 
knowing that they ought not to do so and understanding why 
they oughWiofc. This defence is so disingenuous and without 
merit that I am surprised that we were troubled with it in 
appeal, 
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The defence that had Government returned the Shikkai rupees 
the shroffs could have minimised their obligation to make good 
the loss to Government is almost as disingenuous and quite as 
unconvincing. The idea underlying this defence is that had 
the Hint returned the Shikkai rupees, the shroffs could have 
exchanged them for Babashai, have changed the latter for 
British and so have reduced their losses to something far short 
of what they have been required to pay to the Government, 
How far the aiifchmetic of the defence is good I do not enquire. 
At what rate the shroffs could have got rid of the Shikkai rupees 
had they been returned, is a matter of pure imagination and 
conjecture on which we need not occupy our minds, It will 
suffice to say that the Government were not under any 
obligation, express or implied, to return, without any demands 
irom the shroffs, the Shikkai rupees, which they had accepted ; 
not even tor the purpose of enabling these shroffs who had 
deliberately failed to fulfil their duties, to escape some part 
of the loss which such action entailed. 


We are only concerned to find out what was the loss to 
Government entailed by this neglect of duty on the part of 
their agents. Tiie plaintiff Government found themselves 
burdened with a laige number of Shikkai rupees for which they 
had paid Rs. 76-14-9 British per 100 : though for coining 
purposes they were worth only Rs> 62-7-6. 'J heir loss clearly 
was the difference between these two sums for each 100 Shikkai 
rupees. This is their loss because they can only do one of two 
things. They can coin the Shikkai rupees into Indian currency : 
in which case they are worth to Government no more than the 
cost of buying an equivalent amount of silver in the open 
market and that is Rs, 02-7-6 for each 300 Shikkai rupees. Or 
they can sell the Shikkai rupees in the open market, in which 
event they will fetch only Rs. 62-7-6 for each hundred. The 
rate of Rs, 62-/ -6 is that which prevailed some time shortly 
after the acceptance of Babashai rupees at the treasuries and when 
consequently the duties of the shroffs had come to an end. 
That rate varies ; but no objection has been taken by either side 
to the rate of Rs. 62-7-6 if it be determined that the rate to 
be taken is a rate subsequent to the last acceptance of Babashai 
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rupees at the treasuries. The shroff-appellants, however, contend 
that the rate which ought to be taken is the price of Shikkai 
rupees at the time the breach of duty by the shroffs occurred. 
That rate would be Rs. 67 or peihaps something more, and if that 
rate be taken, the loss payable by the shroffs is materially 
reduced. That is the rate at which the District J udge has estimated 
the loss. It seems to me he has proceeded on a wrong principle. 
The actual loss to Government is what I have stated — that to 
my mind is clear beyond question. The Government are 
entitled to be recouped that loss, (sections 73 and 213, Contract 
Act) unless it be shown that but, for want of reasonable care 
or but for failure to perform some duty they owed the shroffs, 
they would have incurred a smaller loss. There was no failure 
on the part of Government in the performance of their duties 
to the shroffs. Was there any want of reasonable care? I 
cannot see that there was. What is it that the Government 
failed to do which they ought to have done ? The only thing 
suggested is that they should have returned the Shikkai rupees 
to the shroffs. This point I have dealt with in so far as it is 
a matter of obligation. Is their anything in it regarded as a 
matter of reasonable care ? I think not. I do not think it was 
unreasonable to retain the Shikkai rupees and I am unable to 
conceive of any reason for which it can be said to be unreason- 
able. It is useless for me to deal further with the argument 
on this point addressed to us, for I am unable to see anything in 
it whatever deserving of serious consideration. 

The arguments in these appeals have occupied us for a long 
time and have covered a variety of points as to which discussion 
is unnecessary. The case is really very simple indeed. The 
shroffs deliberately and knowing they were wrong to do so, 
accepted Shikkai rupees and thereby induced the Government to 
pay for them far more than they were worth, besides burdening 
Government with a commodity they had never undertaken to 
buy and did not want. v The loss caused to Government is 
urnnistakeable and easy to ascertain. Nevertheless the defend- 
ants have striven to minimise their liability, first by asserting 
entirely false defences, and then by the exercise of ingenuity in 
devising worthless legal arguments. Had they been well advised 
they would not have appealed. 
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One other point remains* In two of the cases the shroffs 
died during the pendency of the suit or appeal, and it is urged 
that the right to sue did not survive. This contention is based 
on the maxim “actio personalis moniur cmi persona*** This 
maxim does not apply where, as here, the plaintiff has sustained 
a peeuniaiy loss arising out of a breach of obligation or contrac- 
tual duty, by the person sued. This seems to me to be clear 
from a study of the three English cases ; Phillips v. 
llomfray ® and Patthyany v. Watford® and United Collieries 
Id* v. Simpson ®* I would dismiss the appeals of the 
shroffs with costs throughout, and allow the appeals of the 
Secretary of State and award the claims with costs throughout 
as proposed by my learned colleague. 

Decree accordingly . 
n n 


(l) (1883) 24 C. D 439 (2) (1SS7) 38 0. D. 2G9. 

(3} (1909) A. C* 30 C. D. 8S3, 391, 


APPELLATE CIVIL. 

Before Mr* Justice Ch:md avert kar and Mu Justice Heaton * 

JOSE ANTONIO BABETTO (obiginal Defendant), Apxm llant, v* 
ERANCISCO ANTONIO EODRIQUES and oihdbs (oeiginal Plaint, 
iffs), Respondents.* 

Jurisdiction— Com t— Consent of the parties as to jutisdit lion — Suit of mine 
ley ond the jurisdiction of the Court — Trial of suit— Jurisdiction cannot 
le questioned m appeal — Doidence Act (/ of 1872), section 5S* 

The plaintiffs filed a suit for paitition in the Court of the Subordinate 
Judge, First Class, valuing their claim at an amount which made the suit 
triable by that Com t alone. The J udge, however, made over the tri d of the 
suit to the Joint Suboidinate Judge. In the Ltter Court, neither party laised 
any objection on the ground of jurisdiction : nor was any issue wised ielatin<> 
to it. The trial pioeeedcd on merits : and adecieo was passed in favour of 
plaintiffs. The defendant appealed to the lower app^lLto Court, where, he for 
the first time raised the question of juiisdiction on the strength of the market 
value seated m the plaint. The objection was overruled. On appeal 


* Appeal No. 573 of 1909. 
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IIeld 9 that the market Take stated in the plaint prhnA fitch determined the 
jurisdiction 

Held, further, that as neither party laisecl any question as to want of 
jurisdiction in the fiist Court, and as they by their conduct and silence treated 
the market value to bo of the amount sufficient to give jurisdiction to the 
Court, they dispensed with proof on the question by their tacit admissions, and 
thus the principle of law laid down in section 58 of the Indian Evidence Act 
came into operation and prevented the result of the statement of the market 
value in the plaint. 

As a iule, pai ties cannot by consent give jurisdiction where none exists. 
This rule applies only where the law confers no jurisdiction. It does not 
prevent parties from waiving inquiry by the Couii as to facts necessary for the 
determination of the question as to jurisdiction, where that question depends 
°n facts to be ascertained. 

Suit for partition. 

The plaintiffs filed a suit for partition of certain property, 
valuing their claim at Es. 7,000. It was filed in the Court of 
the Subordinate Judge, First Class, Thana, who had jurisdiction 
to try suits of any amount. That Judge transferred the case for 
trial to the Court of the Joint Subordinate Judge at Thana, who 
was invested with jurisdiction to try suits involving claims 
valued at less than Rs. 5,000. When the latter Judge took up 
the case for trial neither party raised any objection on the score 
of jurisdiction. The suit was tried on its merits and decided in 
favour of plaintiffs. 

The defendant appealed to the District Judge where he 
contended among other things that the Subordinate Judge had 
no jurisdiction to try the suit. The District Judge overruled 
the contention on the following grounds ~ 

In the first; place, it was said that the moiety of the plaint property having 
been valued by the plaintiffs themselves at appoximately Bs, 7,000, the Court of 
the Second Class Subordinate Judge had no jurisdiction to try the suit. Even 
assuming that this valuation is to be accepted, section 11 of the Suits Valuation 
No, 7 of 1887, furnishes a bar to the objection on the score of jurisdiction 
being entei tained at this stage ; because, the objection was never taken at any 
fstage in the Court of first Instance. Besides a glance at the record shows that 
the undervaluation, if any, has not prejudicially affected the disposal of the 
suit on the merits. When such is the case the Court of appeal would not 
interfere with the decree passed by the lower Court merely on the ground of 
an undervaluation. In support of this view I rely upon the rulings in Indian 
B 122&-4 
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The defendant appealed to the High Court. 

Bhandmlcai' with K. A. PudJn/i! and G. K. Dmnlelrt'', for the 
appellant — 

The market value of the plaintiff's share, as stated in the 
plaint, was Rs, 7,000. The only Court competent to try the suit 
was the Court of the Subordinate Judge, First Class, (See 
section 24 of the Bombay Civil Courts Act ) The fact, that the 
defendant did not object to the jurisdiction of the Court, does not 
iinpiove the case for, even a party’s consent cannot confer juris- 
diction whore none exists. See also Itanw/yn v. Sullen ay mhiN. 

P. B. Shngne, for the respondent, was not called upon 

Chandavabkah, J. The respondents as plaintiffs filed Suit 
Ho. 48 of 190S in the Court of the First Class Subordinate 
Judge, Thana, for a partition of the property in dispute. In 
their plaint the market \ alue stated was such as to make the 
suit triable only by the First Class Subordinate Judge. That 
Judge made over the trial of the suit to the Joint Subordinate 
Judge at Thana. Ho had no jurisdiction to tiy it if the maikct 
value stated in the plaint was correct. Neither paity raised any 
objection on the ground of jurisdiction ; no issue was raised 
relating to it. So the trial proceeded on the meiits, and the 
Joint Subordinate Judge, after taking evidence on the issues 
raised, passed a decree for paitition in favour of the present 
respondents. 

The appellants on appeal to the District Court raised for the 
first time the question of jurisdiction, on the strength of the 
market value stated in the plaint. That Couit overruled the 
objection on the ground that section 11 of the Suits Valuation 
Act (7 of 1887) furnished a bar to it, and that the record 
showed that " the undervaluation, (?) if any, had not orejudi- 
cially affected the disposal of the suit on the merits ‘ 

In this second appeal the objection has been renewed, and in 
support of it, Vumuijy n, v. SuUuroyutfuW is cited, 'that decision 


US89) 13 Mail. 25, 
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no doubt supports the contention. But the principle governing 
the question of jurisdiction in such cases is laid down by our 
Court in several eases* of which the leading authority is lahh - 
man Bhaihn v, Bdbap There it was said:— f What 

piiwd facie determines the jurisdiction is the claim* or subject- 
matter of the claim, as estimated by the plaintiff* and this deter- 
mination having given the jurisdiction* the jurisdiction itself 
continues whatever the extent of the suit, unless a different 
principle comes into operation to prevent such a result or to 
make the proceedings from the first abortive/* 

In the present case, the market value stated in the plaint 
pnmd facie determined the jurisdiction. It was not conclusive 
and binding on the plaintiffs so as fco estop them from disputing 
its correctness or seeking its amendment merely because they 
had stated it in the plaint. When the trial commenced before 
the Joint Subordinate Judge, it was open to the defendant to 
rely on the statement in the plaint and dispute the jurisdiction 
of the Court* Had that been done, the plaintiffs might have 
asked for amendment and perhaps satisfied the Court by evidence 
that the market value had been overestimated in the plaint. 
Neither party raised any question as to want of jurisdiction 
arising from the allegation in the plaint. And by their conduct 
and silence, they treated the market value to be of the amount 
sufficient to give jurisdiction to the Court. They dispensed with 
proof on the question by their tacit admissions, and thus the 
principle of law laid down in section 58 of the Indian Evidence 
Act came into operation and prevented the result of the state- 
ment of the market value in the plaint. 

But it is urged that parties cannot by consent give jurisdiction 
where none exists* That is so where the law confers no 
jurisdiction. Here the consent is not given to jurisdiction 
where none exists. Here the consent related to the question of 
the market value. No doubt the question of jurisdiction 
depended on that question. But all that the law has said is that 
a suit relating to property, the market value of which is of, or 
exceeds a certain amount (Rs, 5,000), shall not be tried by a 
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Second Class Subordinate Judge* To bring that law into 
operation; the market value must be detei mined by evidence , 
where it is in issue, I£ it is not in issue and is taken to be 
Bs„ 5,000 or more, there is no jurisdiction and parties by consent 
cannot give it* But where it is not in issue and parties agree, 
expressly or by conduct; to treat the suit as one for property of 
lesser value than Ks 5,000, the maxim of law does not apply 
The law does not prevent parties from waiving inquiry by the 
Court as to facts necessary for the determination of the question 
as to jurisdiction, where that question depends on facts to be 
ascertained. See Bun Mahata v, S’hymia Churn Khawac 0). 

The only other point urged before us was on the question of 
mesne profits. It had not been raised in either of the Courts 
below and involves no question of law not dependent on evidence. 
We must, therefore; decline to entertain it in second appeal. 

The decree is confirmed with cosK 

Heaton, J* The defendant by his own conduct led the Judge 
In the trying Court to suppose that he had jurisdiction to try 
this suit, or at least by his conduct prevented the Judge from 
suspecting that there could be any doubt as to whether he had 
jurisdiction. The defendant’s conduct also, I think, raises a 
presumption that for his part he did not accept the valuation of 
the property set out in the plaint, for, had he accepted that 
valuation, the question of jurisdiction should ha?e been raised. 
After the defendant’s own conduct had led to this presumption, 
finding that the case was decided against him, he wishes in 
appeal to raise the question of jurisdiction. That question can 
only be decided definitely by ascertaining on evidence what is 
the value of the property. Having regard to the defendant’s 
conduct the question is certainly a matter of doubt. This is a 
second appeal, and I do not think we ought to allow the 
defendant to solve this difficulty by now remanding the ease in 
order to enable him to adduce evidence on the point 

Beet ee confirmed. 
n, u. 

(1895) S2CaJ.4eSatp.486 
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APPELLATE CIVIL, 


Bifoie Sit Basil Scot f, Ku, Chief Justice, and Mi Justice Batch* h* 

RUSTOMJI ARDESHIIfc 1RAM (obioinal Pmii smi), Appliiam, e 
YIXAYAK GAEOADHAR BEAT and othebs (obmnae DeiendantA 

RESPONDENTS * 

Civil Procedure Code (Act V of 1908), Ouhi XXI, 9 uh 91 —Contract Act (IX 
0 / 197,2), section 18, clause (3)— Stamp Act (II of 1899), section 85 — Com l • 
sale — Discovery that the judgment-debtor had no saleable inkiest — Failure 
of consideration — Suit by auction-pi'i chaser for posocssion 01 return of 
pm chase money — ’Relations of the judgment- a editor and auction-pin - 
chaser— Suit not cognizable by Small Causes Coin t — Unstamped document 
? egarded as non- existent* 

A Court-sale pui chaser having discovered that the judgment-debtors had no 
saleable interest in the piopeity sold brought a suit against the judgment* 
creditor for recovery of possession of the property, 01 in the alternative, lelurn 
of the purchase money on the footing of total failure of consideration A 
question having arisen as to whether the suit was maintainable* 

Held, the suit was maintainable inasmuch as under the Civil Procedure 
Code (Act V of 1908) theie was an implied wananty of some saleable interest 
when the light, title and interest of a judgment-debtor was put up foi sale, 
and the purchaser's right based on such implied warranty to a return under 
certain conditions of the purchase money which had been received by the 
judgment creditor was lecognx/ed. The relations of the parties, namely, the 
judgment-creditor and the Court-sale purchaser were in the nature of contract* 

Held, further, that such a suit, though the subject-matter was less than 
Rs 500, was not cognizable by a Court of Small Causes, there being a prayer 
for possession of immoveable property. 

An unstamped document being inadmissible in evidence must be taken as 
non-existent* 

Second appeal from the decision of K, Barlee, Acting District 
Judge of Poona, reversing the decree of T. N. Sanjana, 
Subordinate Judge of Haveli, at Poona* 

One Vinayafc Gangadhar Bhafc and his five co-parceners 
obtained a money decree, No. 157 of 1898, in the Court of the 
First Class Subordinate Judge of Poona against Shapurji Hor- 
masji and his son Pestonji. In execution of the said decree the 
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judgment-creditors presented a darkhast, No 629 of 1900, for 
the realization of their judgment-debt by sale of the interest of 
the judgment-debtors under a trust- leed in certain properties 
At the Court-*ale one of the properties was purchased by one 
Rustomji Ardeshir Irani for Es 850, and on his attempting to 
take possession he was obstructed by the agent of ShapurjPs 
sister Navajbai. The auction-pui chaser Rustomji Ardeshir 
Irani, thereupon, applied for the removal of NavajbaPs obstruc- 
tion but the Court found that the judgment-debtors Shapurji 
and Pestonji Lad no saleable interest in the property and 
rejected his application on the 19th March 1904. He, therefore, 
brought the present suit against the judgment-creditors Navaj- 
bai and her agent to recover possession of the property, or in 
the alternative for the refund of the purchase money, Rs. 850 
with interest. 

Defendants 1 — G, that is, the judgment-creditors Vinayak 
Gangadhar Mat and his five co-parceners contended inter aha 
that the suit as it was brought was not maintainable, that it 
was not tine that the judgment-debtors had no saleable interest 
in the property, and that on the principle of caveat emptor it was 
the duty of the plaintiff to make inquiries before he purchased 
the property at the Court-sale. 

Defendant 7, Navajbai, answered that the judgment-debtors 
had no right, title and interest in the property at the date of 
the auction-sale, and that the plaintiff had not acquired any 
interest in the property by his purchase. 

The Subordinate Judge found that the suit was maintainable 
in the form in which it was brought, that the judgment-debtors 
had no saleable interest in the property and that the plaintiff 
was entitled to a refund of his purchase money. He, therefore, 
passed a decree directing the plaintiff to recover from the 
judgment-creditors, defendants 1—6, Rs, 448-8-0 with interest at 
9 per cent, on Rs, 350 from the date of the suit till payment of 
the amount and costs. 

In his judgment the Subordinate Judge observed as follows ■— 

Tho ehifcf dispute iu the ca.se is, whether the judgment-debtors had auy 
saleable interest in the property or not. In either case, as the plaintiff has 
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brought his suit in the alternative, he is entitled to succeed. T£ the judgment- 
debtors had saleable interest he ought to have possession o£ either the whole 
or part of the property If they have no saleable mteiest he ought to recover 
back his purchase money. The plaintiff in his evidence said : I want my 
money back. I do not want the hunglow. I don’t want the house, even if 
the Court gives it to me. There will he a good deal of expenditure. I have 
no means.” The learned pleader for the judgment-creditois contended on 
the strength of this statement that it amounted to a withdrawal of the 
plaintiff’s claim for possession and that, consequently, there remained the 
claim for refund of the money which was cognizable by the Small Causes 
Court and that, consequently, the Com t had no jurisdiction. The argument 
is, I think, not coireet. His statement did not amount to a withdrawal of the 
claim. What he meant to say was , if an option was given to him he would 
like to have his money back rather than have the hunglow which would put 
him to a heavy expenditure. Even if it amounted to a withdrawal, that does not 
oust the jurisdiction of this Court The jurisdiction of the Court depends on 
the suit as originally flamed. When once the Couit became possessed of 
jurisdiction the subsequent withdrawal of a part of the claim does not oust 
its jurisdiction. 

On appeal by the judgment-creditors, defendants 1—6, the 
District Judge reversed the decree and dismissed the suit on the 
following ground ; — 

Now the appellant (respondent °) has purchased Pestonji\ internet, that is, any 
intucst he has tin ough the second trust-deed ; what this may be is unknown. 
He now wants to get out of his bargain, and the learned Subordinate Judge 
Ins found that he may do m as Perionji had no saleable interest Theie can 
be no doubt that the buiden of proof lies on respondent (auction-pm eliase i) 
He has to prove that ho was not able to get possession and that the interest 
was unsaleable ( vide section 315, Cud Ihoeediue Code, and Ifi 1\L 8 1C), 
If Poston ji has an interest, however small respondeat canned have his money 
back 0 )Uh J. L. It. 23 Cal. 235). It. has been settled by the Bombay High 
C'oiut (22 Horn. 783) that his cause of action does not arise until Ire has shown 
that the judgment-debtors had no saleable interest. The learned Subordinate 
Judge Ins found that he has discharged the buiden by showing that the second 
trust-deed has been impounded, that is, by showing that it was not a legal 
doennnnt, an 1 that there is no legal valid document in existence. I am unable 
to <>gL*cc with this view. This document is not shown to be invalid for want 
of registration but for want of stamp. Once propeily stamped will presumably 
he admissible. Pestonji by paying the stamp duty may sue upon it one! the 
respondent can. do the same. Briefly stated, he his bought a right to sue 
and I do not think he is to be pitied if he has to pay legal expenses. It is 
difficult to *oe how he can have expected to have for R^ 350 the right to a house 
which, lie say*, brings in Rs 150 a month rent. T t may turn out that the right h$ 
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iias bought is non-existent or not wkh. fclie money he will Lave to spend. In Uu 
iirst ease he can ask for a refund of hn money ; m the latter he will bo no woi m 3 
orf than many other speculators. 

The plaintiff, auction purchaser, preferred a second appeal. 

JV. 31. TatwVtm for the appellant (plaintiff, auction- 
purchasei). 

-P. T), Mich for the respondents (defendants, judgment- 
creditois). 


S( ott, 0. J. : — The plaintiff sues as the purchaser afc a Court- 
sale of the interest of two judgment-debtors Shapurji and 
Pestonji in a ceitain land and buuglow under a trust-deed of 
Hormasji Sorabji dated the 23rd of December 1893. His cause 
of action as alleged in the plaint is the discovery that neither of* 
the judgment-debtors whose interest the Court purported to sell, 
had any saleable interest in the property. The relief which he 
prayed for was, possession of the property described in the 
plaint, or in the alternative, return of the purchase money on 
the footing of a total failure of a consideration. 

His claim succeeded as regards the return of the purchase 
money in the first Comt, but in the lower Appellate Court his 
suit was dismissed, 

A preliminary objection was taken that, as the amount decreed 
in respect of purchase money and interest in the first Court 
amounted to less than Rs, 500, this was a matter which could 
not he the subject of a second appeai. 

This argument ignores the fact that the claim was not only 
for nionej’', but also for possession and, therefore, the suit wa~. 
not as framed cognizable by a Court of Small Causes, 

The failure of consideration upon which the plaintiff relics, 
arises as regards the judgment-debtor Shapurji from the fact 
that the whole of his interest had already been sold in execution 
of a previous decree against him, and also from the fact that a 
trust-deed under which it was alleged that he had an interest 
was not stamped, 

This latter objection also applied to the interest of the judo-- 
ment-debtor Pestonji. ° 
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The Subordinate Judge held, that in the absence of proof of 
the trust-deed upon which depended the existence of the alleged 
interest of the judgment-debtors, it must be assumed that the 
judgment-debtors had no interest in the property, the subject 
of the sale* 

The lower Appellate Court however took the view that the 
document not being shown to be invalid for want of registration, 
but merely for want of stamp, it would presumably be admissible 
as soon as it was properly stamped, and that the purchaser by 
paying the stamp duty might sue upon it. 

We think, that, in coming to this conclusion the lower 
Appellate Court was in error. Section 35 of the Stamp Act 
provides, that no instrument chargeable with duty shall be ad- 
mitted in evidence for any purpose, unless such an instrument 
is duly stamped. 

As the document cannot be admitted in evidence, it must in 
this suit be taken to be non-existent, for, as was observed by 
•* Lord Halsbury in Seato/? v. BuinamW “ Of things that do not 
appear and things that do not exist the reckoning in a Court of 
law is the same/* We assume, therefore, as did the learned 
Subordinate Judge, that the plaintiff has made out his allegation 
that there is no trust-deed before the Court under which the 
judgment-debtor can be said to have any interest. 

It is then objected by the respondents that such a suit as the 
present will not lie , that there is no provision in the Civil 
Procedure Code enabling a purchaser to maintain such a suit, 
and that apart from the Civil Proceduie Code, as shown by the 
decision in Privy Council in Borah Ally Khan v. Alclool Azeez^\ 
no suit will be maintainable. 

We think, however, that the right of the plaintiff to maintain 
a suit is made clear by the provisions of the Civil Procedure 
Code in the manner indicated in Smclara Qopalmi v* Venkata* 
varada Ayyangav^* Under the Civil Procedure Code an implied 
warranty of some saleable interest when the right, title and 

(1) (1900) A, 0. 135. </} (1878) L R. 5 I. A. 116, 

(3) (1593) 17 Had. 228, 
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interest of a judgment-debtor is put up for sale is implied* and 
the purchaser’s right based thereon to a return under certain 
conditions of the pui chase money which has been received by 
the judgment-creditor is recognized. The liability of the 
judgment-creditor under the circumstances to refund the 
purchase money which has been paid to him at a Court-sale 
being thus established, there can be no objection to treating the 
relations of the parties* namely* the judgment-creditor and the 
Court-sale purchaser* as relations in the nature of contract. 
This appeals to have been done in the case of Mahomed Kala 
ilea v. Haepennl^ } where a suit brought by an auction- 
purchaser at a Couit-sale against execution-creditors and the 
judgment-debtor* succeeded on the ground ofc misrepresentation 
on the part of the auctioneer* amounting to misrepresentation 
as defined by section 18* clause (3) of the Contiact Act, 

In the present case upon the facts found w r e have a similar 
misrepresentation. The purchaser has been caused* however, 
innocently to make a mistake as to the substance of the thing 
which was the subject of the sale. He was led to believe that 
he was purchasing a light under a trust-deed* whereas, so far as 
it appears from the facts proved* no tiust-deed was in existence. 
There has* therefore, been an entire failure of consideration. 
The money* it is not disputed* has come into the bands of the 
judgment-creditor and the first Court made a deciee for its 
return with interest. 

An objection is taken in appeal that the suit is barred by 
limitation* but have no facts before us to enable us to decide 
that point in favour of the respondents. For* although the sale 
took place in the year 1900* it was not confirmed until the 
3rd of November 1902, and although long prior to that date the 
purchase money had been paid into Court no order was made 
that it should be paid to the decree-holders until the 3rd of 
February 1902, The respondents are unable to tell us when 
the decree-holders received the purchase money. We therefore 
cannot tell at what date they received the money to the use 
of the plaintiff* and we cannot say that the suit is barred by 

a) (1905) L. E 36 I. A, 32. 
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article 62 which appears to he the article which would be 
applicable to the ease. 

We therefore reverse the decree of the lower Appellate Court 
and restore that of the Subordinate Judge with costs through- 
out. 


Decree uvenut 
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Before Mr. Justice Cltandavarlar and Mr* Justice Beaton. 

WANA mabd RAVJX (original Plainth*), Apilllant, v, NATtf 

WALAD MURHA AND ANOTHER (ORIGINAL DEPEND AN lb), RESPOND- 
ENTS.* 

Civil Procedure Code (Act V of l l )0bj , 0 XXI, r 1— DecUe— Payment 
of money ordered in a deduce — Payment ordered on a fixed date— Delay in 
making payment into Court owing to closing of Court— Payment on the 
opening day— Gene 1 } al Clauses Act (X of 1897), scetion JO—Piactict , 

A deciee provided as follows ‘‘Ihe plaintiff should pay, by the lOfcli day of 
Apnl 1909, to the defendant B%# 100, If the months aie not paid by the 
plaintiff as agreed upon, the pioperty m dispute will remain with the 
defendants by light of owneisbip and the plaintiff will have non 0 ht ot owner- 
ship ovei the same " The plaintiff chose to pay the money into Court, and 
finding it dosed on the 10th, she paid the money on the Itth April 1909, the 
day on which the Count le-opened A question havin e anseu whether the 
payment so made was within the teims of the deciee, 

Held, that the payment was pioperly made, foi O XXI, r, 1 of the Civil 
Procedure Code, 1908, intended to enact and did enact that payment into Court 
was a valid compliance with the deciee even though the decree directed 
payment to the deeiee-hol&ei* 

Second appeal from the decision of If. S. PhaclmX District 
Judge of Khandesh, confirming the order passed by K. G, Tilak, 
Subordinate Judge of YavaL 

Proceedings in execution. 
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The deere under execution was passed on the 9th January 1909 ; 
it provided as follows : — 

u The property in dispute belongs to the plaintiff by right of 
ownership. In the present matter, the plaintiff should, by the 
10th day of April in the year 1939, pay to the defendants in all 
Rs. 100, namely, one hundred for costs, &c. If the moneys are 
not paid by the plaintiff, as agreed upon, the property in dispute 
will remain with the defendants by right of ownership, and the 
plaintiff will have no right of ownership over the same. If on 
the plaintiff paying the moneys as agreed the defendants do not 
deliver over to her the possession, the plaintiff should recover 
possession of the property in dispute through a Court/* 

The payment directed by the decree was not made by the 
plaintiff to the defendants personally She chose to pay it into 
Court ; and as the Court was closed on the lOfcli April 1909, she 
paid it on the 11th April, the day on which the Court re-opened. 

The defendants contended that as the plaintiff had failed to 
make the payment on or before the 10th Apiil 1909, the property 
had become his under the terms of the decree. 

Both lower Courts upheld the defendants’ contention. 

The plaintiff appealed to the High Court. 

J\ 1\ KJuire , for the appellant 

The decree in question did not indicate any particular mode of 
payment, and O. XXI, r. 1 of the Civil Procedure Code, 1908, 
leaves it to the option of the party either to pay the money into 
Court or to the other party. The delay in payment here was not 
owing to any default on plaintiff’s part^and the payment made 
on the opening day of the Court enures to him* See Aravamudn 
Ayyangar v, Sami yap pa Naclan^K 

M. V. Bhat , for the respondents : — 

The decree directed in specific terms that Rs, 100 were to be 
paid on a fixed date. There having been a default in payment, 
the terms of the decree must be enforced on that footing 

Heaton, J. ; — Tlie decree with which we are here concerned 
stated as follows : — “ The property in dispute belongs to the 
0) 0896) 21 Mad. 3S5. 
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plaintiff by right of ownership. In the present matter the plaintiff 
should, by the lOfch day of April in the year 1909, pay to the 
defendants in all Rs. 100, namely, one hundred for costs, See. If 
the moneys are not paid by the plaintiff as agreed upon, the 
property in dispute will remain with the defendants by right of 
ownership and the plaintiff will have no right of ownership over 
the same/* 

The payment required was not made on or before the 10th 
April, but was made into Court on the 14th April. On these 
facts both the lower Courts have held that the payment was not 
in time and was not of avail to satisfy the requirements of the 
decree. The plaintiff, whoihas appealed, urges that she had the 
option of paying to the defendant or of paying into Court: that 
she chose the latter method, and as the Court was closed from 
10th to 13th April and she paid Into Court on the 14th, it is a 
good payment and a valid perfoimance of what the decree 
requires. 

The reasoning of the Appellate Court was that the money had 
by the terms of the decree to be paid to the defendant • that the 
plaintiff had no option to pay into Court In this the District 
Judge, in my opinion, was wrong. Rule 1 of Order XXI of the 
Code of Civil Procedure provides that “ all money payable under 
a decree shall be paid into Court,” or out of Court to the decree- 
holder " It intends to enact and does enact that payment into 
Court is a valid compliance with a decree, even though the decree 
directs payment to the decree-holder. The ordinary form of 
money-decree directs payment to the decree-holder. (See Forms 
1 and 2 of Appendix D in the first Schedule to the Code.) Payment 
into Court under such a dectee is regarded, and in my opinion 
rightly regarded, as a compliance with the decree. I say nothing 
as to what the law would be if the decree required that payment 
should be to the decree-holder and not otherwise. The decree is not 
in that foiln. Therefoi e I think that had it been possible to pay 
into Court on the 10th April, such a payment would have 
discharged the obligation imposed on the plaintiff by the decree. 
It was not possible, for the Court \Yas closed on that day. 
Therefore, I think, section 10 of the General Clauses Act (Act X 
of 1897) comes into play and that the payment on the 14th April 
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u the next day afterwards on which the Court was open 33 was 
just as good a payment as would have been a payment on 10th 
April had the Court been open on that day. 

Therefore I think the orders of the Courts below were wrong, 
that they must be reversed and the original Court directed to 
dispose of the application according to law. Costs to be costs 
in the Darkhast. 

Chanda varear, J. :~~I concur. 

Order reversed • 

R. K. 


APPELLATE CIVIL. 


Before Mr. Justice ChandavarLar and Mr. Justice Seaton . 

IliAWA kom LAXMANTA MUGrALI and others (original Defendants), 
Appellants, v » SATRAP PA bin SHI DAP PA MUGrALI and another 

(ORIGINAL PL>\ INTIT Fb), RESPONDENTS." 

Civil Procedure Cods (A.ot V of 1908), section 11 — Mes j adnata — Decision 
of first suit on merits but its dismissal for not paying the deficient Court- 
fees — Second suit for trial on same merits. 

A previous suit betwien the parties failed on the ground that the claim was 
undervalued and the plaintiff when called upon to pay the deficient Court-fees 
omitted to do so. There were issues on merits also decided. In a subsequent 
suit for trial on the same merits, the decision in the first suit was pleaded as 
res Judicata. 

Meld, that the rejection of the suit on the ground of under valuation at any 
stage of it did not make it res judicata for the purposes of a subsequent suit 
on the same cause of action or litigating the same title. 

Held, further, that the dismissal of the suit on the ground of undervaluation 
having been sufficient by itself, the findings on the issues on the merits were 
not necessary for the decision of the suit and could not have the force of res 
judicata . 

Appeal from order passed by Y. V. Phadke, First Class 
Subordinate Judge of JBelgaum, reversing the decree passed by, 
and remanding the suit to, C. G. Kharkar, Subordinate Jud4 
at Gokak, 


* Appeal No, 18 of 1910 from order. 
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Suit for possession of property. 

The property in dispute belonged to one Laxmana, who died 
leaving him surviving his widow Irawa (defendant No, 1), a 
sister Shidawa (plaintiff No. 2) and a- distant relative Satyappa 
(plaintiff No. 1). 

Irawa, after her husband’s death, sold a portion of his property 
to her father Satyappa (defendant No. 2) ; and subsequently 
adopted her brother Shidappa (defendant No. 3), 

Satyappa alone first brought a suit in 1904 against the 
defendants to recover possession of the property, alleging an 
oral will made in his favour by Laxmana. The Court found on 
the merits that the plaintiff was not the next reversionaiy heir 
of Laxmana and could not sue. It also found that the plaint was 
engrossed on a deficient stamp-paper. The plaintiff was asked 
to satisfy the deficiency, and failed to do so, whereupon the suit 
was rejected. 

In 1908, Satyappa and Shidawa brought another suit 
against the same defendants for the same relief. 

The defendants contended inter alia that the suit was barred 
by res judicata* 

The Subordinate Judge upheld the contention on the following 
grounds 

Thus the matter <c directly and substantially ** in issue in tins suit had also 
been f£ directly and substantially ” in issue in the suit in Chikodi Subordinate 
Judge's Court. It is not necessary to constitute a matter “directly and 
substantially in issue ' 3 that a distinct issue should have been mised upon it. 
It is sufficient if the matter was in issue in substance (12 B. L« E. 804). It 
also appears from the judgment of Chikodi Subordinate Judge’s Court 
(exhibit 30) that the matter in issue has been heard and finally decided. It 
is unnecessary that the whole matter in issue should lave been finally heard 
and decided. The principle of res j ndkaCa applies both to the trial of suits 
and to the trial of issues (L L. E. 7 AIL 615 and I. L. B. 28 AH. 727). 
The learned pleader for the plaintiff admits that the finding of Chikodi 
Subordinate Judge on issue No, 8 in his judgment is a finding on the merits 
but contends that the finding has not been properly arrived at after going fully 
Into evidence and arguments and that the Subordinate Judge went into the 
matter superficially as he wanted to dismiss the suit for want of proper Court- 
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fee, that he should have rejected the suit undei 0 VII, r. II of Civil 
Procedure Code and therefore the finding on the 3rd issue was impiopcr 
and m fact tkwobUei dictum-, and m this roapact laUe* on tlis ruling in All i ied- 
hliGij Uabihho)/ y. Sir Dinshaw 21 lad, But, 11 Pom L It 300*. 1 do 
not l!i mk the luling applies here. The finding oi too Subordinate Tudge ut 
Chikodi on the 3rd issue cannot be called an obiter dictum but wouU be binding 
as re* judicata notwithstanding the fact that the snd was disposed or also on 
othfii giounds (1.L R. 1 All 4b0 and I L R 2 All 842) Moreover the 
principle of res judieaix doe* not depend foi iU application upon the question 
whethei the decision which i^> u^ed as a bai v , us a light decision oi a wiong 
decision and it is immaterial whether the deciee set up us a bar was rightly 
or wrongly passed (I. L R 24 All. 13S and 23 All. 43.9) 

This decree was reversed on appeal by the lower appellate 
Court, who remanded the suit for trial on its merits. 

The defendants appealed to the High Court, 

C. J. liele, for the appellants. 

8, R Baikal e, for the respondents. 

CiUNDAVA.ehAttj J. : — There was no doubt a decision on the 
merits in the previous suit, winch is relied upon by the appellant 
as tuning the present suit as rev judicata ; and the title of 
revorsioiuiy heir, which was claimed there as it is claimed 
here by the 1st respondent, was negatived by the finding of the 
Subordinate Judge, who tried that previous suit. But the 
Subordinate Judge also gave another reason for dismissing that 
suit of the respondent The reason was, that the plaint had 
been undervalued and that the plaintiff (the 1st respondent in 
this second appeal) had refused to pay the additional Court-fee. 
If this last reason was sufficient by itself for the dismissal or 
the previous suit, the findings on the issues on the merits 
were not necessary for the decision of the suit and cannot have 
the force of res judicata: Ghela IeMarcm v. Saukalehtnt l 
fella®. 

The question, then, is whether the ground of undervaluation 
was sufficient by itself for the dismissal of the previous suit. 
Section 54 of the Code ot Civil Procedure (Act XIV of 1882), 
which was in force then, required that the “plaint shall be 


(1) (1893) 18 Bom 337. 
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rejected/* i£ undervalued. Instead of rejecting the plaint 
before registration, the Subordinate Judge dismissed the suit 
after its registration and after trial. But after the suit 
had been registered, the Subordinate Judge had power to 
reject it at any subsequent stage on the ground of improper 
valuation. And, as was held by this Court in Dullalk Jogi v. 
Naraymi Lalclm®) whether a suit is rejected on that ground before 
registration or at any subsequent stage, the effect is the same 
<! as if the plaint had been originally rejected It was also 
held in that case that the rejection of a suit on the ground of 
undervaluation at any stage of it does not make it ? es judicata 
for the purposes of a subsequent suit on the same cause of action 
or litigating the same title, because, as was said there by Couch, 
C. J., "the former suit was not heard and determined, for it 
failed by reason only of an informality , and it would be 
contrary to all principles of justice that the parties should be 
held to be conclusively barred theieby/* 

3?or these reasons the order of remand appealed from must 
be confirmed with costs. 

He vton, J, : — I concur in the order and reasons for it but 
express no opinion on the question whether if the decision in 
the earlier suit were to be regarded as a decision n the merits it 
would operate as a bar under, section 11 of the Code of Ci\ il 
Procedure. 


Order confirmed* 
E R. 
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APPELLATE OIYIL. 


Before Mr, Justice, Chandavarhar and Mr. Justice Ilecdon . 

CHHAGANLAL KISHO RED AS (original Plaintitf), Appellant, y* 
The COLLECTOR op KAIRA (original Defendant), Respondent,^ 

Civil Procedure Code (Act XI Y of 1882) t section 421 — Suit against Government 
Notice— Bhdgddri and Narvdddri Act (Bombay Act V of 1S62 ), 
section S \ — Mortgage of a narva — Collector declaring the mortgage 
invalid — Suit against Collector without notice • 

The plaintiff filed a suit against the Collector of Kaira to obtain a declaration 
that an order passed by that officer under section 3 of the Bhagdaii and 
Aarv&d&ri Act (Bombay Act Y of 1S62), doclaiing some moitgnges in plaintiff’s 
faYOiir null and vo’d, vas inopeiative. Eg notice vas given to the defendant 
as provided for by section 424 of the Civil Procedure Code of 1S82 

Meld, that the notice required b 3 T section 424 e£ the Civil Picceduio Code of 
1882 was nccessaiy to be given ; for the declaration was a distinct act of the 
Collector, done in the exeicise of a statutory powci and theiefoie m his official 
capacity. 


* Secord Appeal Ko. 9G6 of 1909. 
f The section urns as follows : — 


3. It shall not be lawful to alienate, assign, mortgage or other vise clarge or 
incumber any portion of any bh&g cr share in'bMgddii or nt.n athiri village other 
than a recognized snh-d\\ ision of such bhag cr share, or to alienate, assign, mortgage 
or otherwise charge or incumber any homestead, bmldh g-sitc (gahlian) cr premises 
apportenant oi appendant to any such bh&g or share or recognized snb-dh ision, 
appurtenant or appendant thereto, apait cr separately from any such hhdg or share, 
or reccgnfrcd ml -division theieof. 


^ic-ijaricr, assignment, mortgage, charge or incun banco contiary to the 
prc\ isicns of this sccticn, shall he r nil and void ; ai d it shall be lawful ft r the Collector 
or other chief revenue-cfficcr of the astrict, whenever lo shall, upon duo inquiry, 
-md that any person or pci sons is „r aic in possession cf ar.y pation of any l>hfi s or 
S a ‘° Jri ^ -mmfstcad. building-site (gabbin) or premises appurtenant or appendant 
to such bliag w share :n any bhifgd&ri cr narv^iri village other than a recognized 
sub-division of such bhdg or slaie, in violation of any of the provisions of this 
section, summarily to remove him or them from such posses-ion, and to restore tlio 

possession to the person cr persons whom the Collector shall deem to he entitled 
thereto ; 


. vu-ixuuy oz any order or orders which the Collector 

liny make m such matter must he brought within three months after the execution 
Ox such order or orders- 
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Per Curium* — r{ The true test of an action for the purposes of section 424 is 
whether the wrong complained of as having "been done ly the public officer sued 
amounts, first, to a distinct act on his part, and secondly, whether that act pur- 
ported to have been done by him in his official capacity. Both these elements 
must combine to render neces ? aiy the giving of notice under section 424 as a 
condition precedent to suit.” 

Appeal from the decision of C. Y. Vernon * District Judge of 
Ahmedabad, confirming the decree passed by K. Bailee, Assistant 
Judge of Ahmedabad. 

Suit for declaration* 

The plaintiff held two mortgages on certain lands belonging 
to one Lakshmidas. These mortgages were subsequently declared 
null and void by the Collector of Kaira under section 3 of the 
Bhagdari and Narvadari Act (Bombay Act V of 1862). The heirs 
of Lakshmidas entered into possession of the lands on the 
strength of that order. 

The plaintiff filed a suit against the Collector of Kaira for a 
declaration that the order passed by him under section 3 of the 
Bhagdari Act was null and void. The notice required by 
section 424 of the Civil Piocedure Code of 1882 was not given. 

The preliminary issue raised in the Court of first instance was, 
whether the suit was bad owing to the want of notice under 
section 424 of the Civil Porcedure Code of 1882. The Court 
held that want of notice was a fatal defect in the ease. On 
appeal this decree was confirmed by the District Judge* 

The plaintiff appealed to the High Court. 

T . JR* JDesai 3 for the appellant 

We submit first that notice required by section 424 is only 
confined to actions in tort : Shah ebzzdee Shafomshah Begum v. 
Fergnsson^K The section does not apply where'* the suit is one 
ex contractu (Paginal v. Hanmanl ®). 8ee also Bhau Bahrpa v. 
Nana®}, Flower v. Local Board of Low Legion^. We further 
contend that in any view, notice is not required in cases 
under the Bhagdari and Narvaddri Act. The Act is a complete 
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(3) (1888) IS Bom. 343. 
(4) (1877) 5 Cl). D. 347. 
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enactment by itself* It provides for suic against the Collector 
not tho Secretary of State; and lias a special period of throe 
months within which the suit must be instituted. IE section 42 h 
of the Civil Procedure Code of 1882 is read along with it* 
tlieu the period presided by the Bhag lari Act is likely to be 
curt ad cd. 


G. S. Kao, Government Pleader, for the respondent «*“ 

We say that the notice under section 42-1 is necessary / 
where the Act complained of is done by a public o dicer in 
discharge of hm duty as such officer. Tho reasoning in 
Sh'thclzMu' e Shuhi,t*kciJi Begun v. FeumssritW is not accepted in 
Thu Scercurtf of fur Covncil v. Ra jlv.dk » Deli^K 

The Bhagdciri Act is not an enactment complete by itself, It 
does not dispense with the notice under section -12-1 of the Civil 
Procedure Code of 18S2; and the latter Cede makes no reserva- 
tion in favour ol the Bhlgdari Act. 


Chand U'ARiCAitj J. : —There arc* no doubt Jtcia in some of the 
decisions of this Court, which, detach jd from the context, would 
seem to lend support to the view that section 421 of the old Code 
of CC d Procedure (Acs XIV of ISS2), reproduced as section SO 
of the new Code, applies only to actions in tort. But care- 
fully examined, tho&c decisions lay down that actions ex 
con* me* u aie excluded from the operation of the section. The 
true kst of an action for the purposes of section 421 is 
whether the wrong complained of as having been done by the 
public officer sued amounts, first, to a distinct act on his part, 
and, secondly, whether that act purported to have been done 
by Ifim in his official capacity ( BJian Balapa v. NanaW)* Both 
these elements mud combine to render necessary the giving of 
notice under section 424 as a condition precedent to suit. 


In the present case they both exist. "What is complained of is 
that in the exercise of the power conferred upon him by the 
provisions of section 3 of the Bhagdari Act (Bombay Act V of 
1882), the Collector has declared the plaintiffs mortgages illegal 


(2) (1897) 25 Cal, 239 at p. 243. 
(3) (1888) 13 Bom, 343. 


W (1881) 7 Cal. 499. 
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and inoperative, and that thereby he has enabled one of the 
mortgagor’s heirs to take possession of the land mortgaged with 
possession to the plaintiff ; and the Court is asked to set aside the 
Collector's order, containing the decimation, as null and void. 
The declaration is a distinct act of the Collector, done in the 
exeicise of a statutory power and therefore in his official 
capacity. 

But it is urged that section 424 must be held not to apply to 
such a suit, brought under the Bhagdaii Act, because, it is said, 
the Act is a complete piece of legislation by itself for its own 
purposes and is unaffected by the provisions of section 424 of the 
Code. This argument is based upon the fact that, according to 
section 8 of the Act, a suit to set aside the Collector’s order as 
invalid must be brought within three months from the date of 
its execution, whereas, according to section 424, no suit against a 
public officer can be brought “ until the expiration of two months 
next alter notice in writing has been delivered to or left at the 
office of 97 the officer. It is contended that the application of 
section 424 to a suit under section 3 of the BhagtMri Act has 
the inevitable result of cutting down the three months' period of 
limitation prescribed in the section to one month, and that the 
Legislature must nut be presumed to have contemplated such a 
result and the taking away partly by means of the Code what 
it had given by means of the Act. 

But the same may be urged in the case of every suit against a 
public officer in respect of an act done in his official capacity. In 
the case of every wrong done by him in his official capacity, which 
gives a cause of action and right to sue, the Limitation Act 
provides a period within which he must be sued ; ami that period 
is necessarily shortened by the period of two months in section 
424 of the Code of Civil Procedure. It does not therefore follow, 
and it can hardly be contended, that section 424 does not apply. 
To hold that would be to render the provisions of that section 
practically nugatory. 

We must presume that in enacting section 424, the Legisla- 
ture was aware of the provisions of section 3 of the Bhagdari 
Act, and that, had it intended to exclude that section from the 
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operation of section 424, it would have used apt language to 
convey its meaning. The construction contended for by the 
appellant’s pleader seeks to add words to section 424, which 
are not in it. That is not construction but legislation. 

No doubt if the two sections were mutually repugnant, that 
construction would be sound and sensible. But they are easily 
reconcilable. Section 8 of the Bh4gd4ri Act points to the period 
within which the suit must be presented ; section 424 of the Code 
limits the period after which the action must be filed. And the 
latter does not totally render the former abortive but leaves 
some period for the filing of the suit within the three months 
prescribed by the Act. That may cause some inconvenience 
and hardship; but "arguments ah-inconvenienti must be used 
with great reserve when they are opposed to the grammar of 
a statute, but are of great weight in determining between two 
constructions, each consistent with the grammar.” Wentworth v. 
Humphrey®, Laws are framed with an eye to cases which 
frequently occur and u it is no reason, when the words of a law- 
do enough extend to an inconvenience seldom happening, that 
they should not extend to it as well as if it happened more 
frequently, because it happens but seldom” Fenton v. Hampton®, 
If there is any hardship, and even if it could be proved that a 
mistake has been made by the Legislature in enacting the 
provisions of section 424, in forgetfulness of section 82 of the 
BMgdari Act, "it would not be competent for a Court of law to 
disregard its enactments. If a mistake has been made, the 
Legislature alone can correct it”. Labrador Company v. The 
Quern®, 

For these reasons we are of opinion that the lower Courts have 
rightly held that section 424 of Act XIV of 1882 applied to this 
suit, and that, as its provisions were not complied with by the 
plaintiff, the suit must be dismissed. The decree must, therefore 
be confirmed with costs. 

Decree confirmed* 

B. b. 

® C 18S6 1 11 a PF* °as. 619 at p* 626. (2) {1858* II M, P. 0. 347, 305. 

» om) A 0.304 at p.123 
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ORIGINAL CIVIL. 

Before Mr, Justice Madeod. 

Lsr the matter OF MEGrHRAJ GANGABPX, ah Insolvent,^ 

Presidency Towns Insolvency Act {III of 1900), section 2o —Protection order 

— Previous decisions on applications for interim orders — Discretion — 

Practice. 

It has never been the practice of Commissioners in Insolvency under the 
Indian Insolvent Act (11 and 12 Viet, e 21) to consider themselves bound by 
theii previous decisions on applications for interim oiders when it has been a 
matter for -their discretion, and it by no means follows that because an 
application has been refused on the first occasion it must also he refused on the 
second occasion. 

Section 25 of the Presidency Towns Insolvency Act (III of 1909) clearly 
intends that while an insolvent diligently perfoims the duties prescribed by 
the Act he should not be harassed by execution creditors, and should not be 
rendered liable to pre^stue whereby one creditor may get undue advantage 
over another. The section does not deprive the Court of its discretion in 
granting or refusing pi ofcect ion, but sub-section ( 1) indicates clearly the lines" 
along which that discietion should he exercised when a ci editor oppose* the 
grant If an insolvent can pioduce the certificate lefened to, the onus is 
thrown on the opposing cieditor of showing cause why the protection orders 
should not be granted. 

1 His was an application by the insolvent for an interim 
protection order. 

The facts appear sufficiently from the judgment. 

Manhar for the insolvent, 

Weldon for an opposing creditor, 

Bahadur ji for another opposing creditor. 

MacleOD, J.: — The insolvent has applied for a protection order 
under section 25 of the Presidency Towns Insolvency Act. This 
application is opposed by two of his creditors. On the 16th 
January a similar application was refused by Davar, J., and an 
appeal against that decision was dismissed. It has been urged 
before me that the situation is exactly the same as it was on 
the 16th January, and since the application was refused then 

*In Insolvency No. 2 of 191Q. 
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I am bound to refuse it now* It lias never been the practice for 
Commissioners in Insolvency under the Indian Insol v enfc Act 
to consider themselves bound by their previous decisions on 
applications for interim orders when it has been a matter for 
their disci etion, and it by no means follows that because an 
application has been refused on the first occasion it must also be 
refused on the second occasion. 

The application of the IGth January was made when the new 
Act had only just come into foice, and I do not think the change 
effected generally by the Act in insolvency proceedings and 
particularly by section 25 in lcspcct of protection orders was 
even mentioned during the argument. 

The Act give* to the Court and its officers the fullest powers 
to investigate into the conduct and affairs of an insolvent, the 
Official Assignee conducts his public examination, and reports 
on his conduct when he applies for his discharge, while the 
burden which has hitherto rested upon creditors of protecting 
commercial morality has been entirely removed from their 
shoulders Section 25 clearly intends that while an insolvent 
diligently performs the duties prescribed by the Act he should 
not be harassed by execution creditors, and should not be 
rendered liable to pressure whereby one creditor may get 
undue advantage over another. The section does not deprive 
the Court of its discretion m granting or refusing protection, but 
sub-section (4) indicates clearly the lines along which that 
discretion should be exercised when a creditor opposes the grant. 
If an insolvent can produce the certificate referred to, the onus is 
thrown on the opposing creditor of showing cause why the 
protection order should not be granted, but I do not think he is 
entitled to ask the Court to enter into an inquiry whether the 
insolv ent has been guilty or not of commercial immorality, or 
of an offence under the Act, It is open to the creditor to show 
that the insolvent has imposed on the Official Assignee, and 
that in spite of the certificate he has not conformed to the 
provisions of the Act, or that the insolvent has been guilty of 
undue delay in applying for his discharge, for, the Court will not 
countenance an insolvent resting unreasonably beneath the 
shade of the protection order. 
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The Court must act in the interests of all the creditors and 
not in the interest of any particular creditor who wishes by 
way of compensation for his loss to put the insolvent in jail. 
This may often result in an insolvents relations paying money 
to the execution creditor to get the insolvent released. It is for 
the interests of the creditors that the affairs of an insolvent 
should be fully investigated under the Act, and that cannot 
possibly be done if he is put in jail, or has to go into hiding to 
escape from arrest. Section 25 provides the Court with means 
whereby the Court can secure compliance with the provisions 
of the Act, and an opposing creditor should show that the 
Court has a grievance when asking the Court to exercise its 
discretion against an insolvent. 

Tn my opinion the opposing creditors have not realised the 
change effected by the new Act, and I see no reason why the 
insolvent should not be granted protection. On the contrary 
it must be in the interests of all the creditors that he should be 
given a chance of winding up his estate. 

Attorneys for the insolvent : Messrs. ArdesMr Hoi musjee^ 
Dimhaw 8f Go . 

Attorneys for opposing creditors : Messrs. Crawford , Brown 
fy Co. } and Bdgelow > Gulabchand and Wadiu . 

K. Mot. x. 


APPELLATE CIVIL. 

Before Sir Basil Scott , Kt, Chief Justice, and Mr Justice Batchelor . 

MOJILAL PREMAX AND and others (original Plaintiffs), Appellants, 
v, GAVRISHlNKAR KTTSHALJI and others (original Defendants 
1, 4 and 3), Respondents.* 

Jjimiiation Act (XV of 1877), section 10— Will— Trustees— Suit by testator's 
sister for declaration of heirship and ownership of the residue of testators 
estate— BesvMing trust arising by operation of law— Limitation* 

One Jefcliabhru died on the 7th December 1889 after having mad© a will 
dated the 20th February 1889. The mil gave certain legacies, including one 
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• Second Appeal No, 102 of 1909. 



THE INDIAN LAW REPORTS. [VOL. XXXV, 


1910. 


WtOJILAL 

ESfAUAffD 

Gavbi- 

HANKA.B 

I7SBAIJI. 


of £s, 300, to the plaintiff, testators sister. Under the will five trustees were 
appointed and it provided as follows : — “ Out of these five (trustees), Dave 
Gavrishankar Kushalji and my nephew (plaintiff’s son) Desai Mojilal Prem- 
anand should both join and take possession of my properties after my death in 
accordance with the above will, and with the consent of the remaining trustees, 
they are to dispose of the properties in accordance with what is written in the 
above will, and should any outstandings have to be recovered for giving effect 
to the said dispositions, they are to do the same and I do by this will give them 
power to do whatever else they may have to do to carry out the will.” 

In the year 1906 the plaintiff' having brought a suit for the declaration that 
she was the heir of the testator, her brother, and as such owner of the residue 
remaining after administering his property under the will and for the recovery 
of tho residue, a question arose as to whether the suit was time-barred on the 
ground that there was no trust declared with regard to the residue and no direc* 
tion given to distribute it among heirs at law. 

H eld 3 that the suit w<is not time-barred, and that once the testators property 
was vested in the trustees for a specific purpose, it was not necessary that any 
resulting trust of the residue, which necessarily arose by operation of law, should 
be "specified in words in the will in order to bring it within the scope of section 
10 of the Limitation Act (XV of 1877). 

Second appeal from the decision of T. N. Sanjana, First 
Class Subordinate Judge of Ahmedabad with Appellate Powers, 
reversing the decree of Keshavlal V. Desai, Acting Subordinate 
Judge of Nadiad. 

One Jethabhai Walavram died on the 7th December 1889 after 
having made a will dated the 20th February 1889. Tinder the 
will the testator gave certain legacies, including one of Es. 300, 
to his sister Saraswatibai. The material portion of the will was 
as follows 


With the property that might remain after paying as above the expenses of 
my obsequies are to be defrayed. I do make disposition in this way in my 
consciousness and in order to carry out these dispositions, I appoint after me 
" ■ the following gentlemen as trustees:— Dave Gavrishankar Knshalji, Desai 
MojM Premanand, Dave Parbhashankar Fnrshottam, Desai Desaibhai Kalidast 
and Desai Maneklal Amratlal. Out of these five Dave Gavrishankar Kuahalji 
and. my nephew Desai Mojilal Premanand should both join and take possession 
of my properties after my death in accordance with the above will and with 
J, . the consent of the remaining trustees, they are to dispose of the properties in 

f £ ■: accordance with what is written in the above will and should any outstandings 

. have to be recovered for giving effect to the said dispositions, they are to do the 

X ! ■ ; same 8113 1 do by tIlis wiU give them power to do whatever else they may have 
y ] : to do to carry out the will. 

feiiif't mi 1 ' > i 
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In the year 1906 the testator’s abovementioned sister Saras- 
watibai brought the present suit (1) for a declaration that she 
was the heir of the testator and as such the owner of the residue 
remaining after administering his property under his will, (2) for 
an account determining the amount of the said remaining 
property and of the outstandings realized by the defendant 
trustees and determining with which of the defendants the same 
or any part thereof was, (3) for an injunction restraining the 
defendants from obstructing her in taking possession of the pro- 
perty and outstandings so found remaining and restraining them 
from recovering the same, (4) for an order directing the defend- 
ants to hand over to her all the account books, bonds and 
other vouchers pertaining to the estate of the testator and (5) for 
an order directing defendants 1 and 4 to give to her a registered 
san-mortgage-bond for Rs. 1,300 and to pay to her the outstand- 
ings belonging to the testator which they and defendant 4’s 
father and grandfather had realized as trustees under the will. 

The plaintiff Saraswatibai having died after the institution of 
the suit, her son Mojilal Premanand, who was one of the 
trustees under the will and who was joined in the suit as 
defendant, applied with his brothers to have their names entered 
on the record in the place of the deceased and the Court ordered 
it to be done. So Mojilal, original defendant 2, became one of 
the plaintiffs in the suit. 

Defendant 1, Gavrisbankar Kushalji, answered inter alia that 
the suit was time-barred, that the testator had by his will 
disposed of his residue, that the plaintiff was not entitled to the 
residue, that what was directed by the will to be given to the 
plaintiff was given to her and that he had with him Rs. 105-14-6 
as the balance of the trust property. 

Defendants 2 and 3, Dcsaibhai Kalidas and Harilal Desaibhai, 
admitted the plaintiff’s claim and stated that the residue of the 
testator’s property and the bonds and documents were with 
defendants 1 and 4. 

Defendant 4, Ganpat Chunilal, raised the same contention as 
defendant 1 and added that he was not a trustee under the 
will, that he simply did what the other trustees asked him to do 
and that he had Es. 107-11-3 and documents in his possession, 1 
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The Subordinate Judge found that the plaintiff Saraswatibai 
wa & the nearest heir ot the testator and was entitled to recover 
the residue of the testator’s property after giving bonds of 
the nominal value of Rs 100 to Yi/atijpat institution in 
Mahudha, that defendant 4 was in management of the estate as 
trustee, that the plaintiff was entitled to recover from defendant I 
Rs. 81*7-0 and from defendant 4 Rs. 107-11-3, that the plaintiff 
was entitled to recover from defendants 1 and 4 documents and 
other papers relating to the estate of the testator and the suit 
was in time. The Subordinate Judge, therefore, decreed the 
plaintiffs claim. 

On appeal by defendants 1 and 4, the appellate Court reversed 
the decree and dismissed the suit on the ground that it was time- 
barred. 

The plaintiffs preferred a second appeal, 

M, P. Modi with N, K* Mehta for the appellants (plaintiff*). 

Rangnelcar with T. R, Desai and Roghawayu. and Rhiwji for 
respondents I and 2 (defendants 1 and 4). 

L, A . Shah for respondent 3 (defendant 2). 

Scott, C. J. This is a suit instituted by Saras watibai, widow 
of Premanand Parbhudas and sister of Jethabhai Walavram, for 
a declaration that she is the heir of her brother Jethabhai and as 
such owner of the residue remaining after administering his 
property under his will. 

Jethabhai Walavram by his will, dated 20th of February 1889, 
gave certain legacies including one of Rs. 300 to the plaintiff 
and by the last clause provided as follows : With the property 

that might remain after paying as above the expenses of my 
obsequies are to be defrayed, I do make disposition in this way 
in my consciousness and in order to carry out these dispositions, 
I appoint after me the following gentlemen as trustees : Dave 
Gavrishankar Kushalji, Desai Mojilal Premanand, Dave Parbha- 
shankar Purshottam, Desai Desaibhai Kalidas and Desai Maneklal 
AmratlaL Out of these five, Dave Gavrishankar Kushalji and 
my nephew Desai Mojilal Premanand should both join and take 
possession o£ my propeities after my death in accordance with 
the above will and with the consent of the remaining trustees* 
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they are to dispose of the properties in accordance with what 
is written in the above will and Should any outstandings have to 
be recovered for giving effect to the said dispositions, they are 
to do the same and I do by this will give them power to do 
whatever else they may have to do to carry out the will/ 5 

The trustees named in the will have performed the funeral 
obsequies which are necessary in the case of a Hindu in the 
position of: the testator, and they have also paid the legacies 
mentioned in the will. Three of the trustees are now dead* 
The property of the testator has not been exhausted in carrying 
out the trusts of the will* It now consists of money advanced 
upon a san-moi tgage-deed for Rs. 1,300, the mortgagees being 
Gavrhhankar Kushalji, Mojilal Premanand, Desaibhai Kalidas 
and Maneklal Amratlal and a small sum of cash in the hands of 
the second respondent* 

The suit was brought against Gavrishankar Kushalji, Mojilal 
Premanand, original trustees, Ganpatlal Chunilal as represent- 
ative of Maneklal Amratlal, and Harilal Desaibhai as represent* 
ative of Desaibhai Kalidas. 
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A dec tee was obtained by the plaintiff in the Court of the 
Subordinate Judge, but that decree was reversed upon the 
appeal to the Joint First Class Subordinate Judge with 
Appellate Powers on the ground that the suit was barred by 
limitation* 


In second appeal the point which has been argued is whether 
the suit is barred by limitation having regard to the fact that 
the property is in the handb of the trustees named in the will 
and the representa f ives of named trustees who are dead* 

It is argued that the property is vested in the defendants in 
trust for a specific purpose and that this is a suit of the nature 
contemplated in section 10 of the Limitation Act of 1877. 

It has been held hy a Full Bench of this Court in 
Lalhiblm JBapuUai v. Manhmarlai Ci ) that a suit against ap 
executor by an heir of a testator who has by will made the 
executor an express trustee for certain pui poses is, as to the 
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undisposed of residue., a suit within the scope of section 2 of Act 

XIV of 1859 That section provided that no suit against a 
trustee in his life-time, and no suit against his representatives 
for the purpose of following in their hands the specific property 
which is the subject of the trust, shall be haired by any length 
of time. 

The section of the Act of 1877 with which we are concerned 
provides that no suit against a person in whom property has 
become vested in trust for any specific purpose or against his 
legal representatives or assigns not being assigns for valuable 
consideration for the purpose of following in his or their 
hands such property shall be barred by any length of time* 

Is the property which is the subject of this suit, property 
which has become vested in the trustees in trust for any 
specific purpose ? It is, we think, clear that it has been vested in 
them for the purpose of application in carrying out the trusts 
of the will* Once the testator’s propeity is vested in them for 
a specific purpose it is not necessary that any resulting trust 
of the residue which necessanly arises by operation of law 
should be specified in words in the will in order to bring it within 
the scope of section 10. That was the opinion of the Court 
in Vwuh avandas v. CiusondafiK The learned Judges in that 
case said, “ It must, we think, be conceded that where a Hindu 
will makes the executors trustees of the whole estate of the 
testator, and the bequests in the will are not sufficient to 
exhaust that estate, the executors become express trustees of the 
undisposed of residue for the next-of-kin of the testator* That 
has been so decided by this Court in lallnhhai v* Manhtvarhat® , 
where the case of Salter v. Cavanagh® was followed, as it was 
also followed by the Queen's Bench Dhision in England in 
Patrick v. Simpson®” and after further discussion of the point 
they add “We have considered this question as though the 
expression ‘ express trust J had been used in our Statute (Act 

XV of 1877, section 10), but for this purpose we think that 
f vested in trust for a specific purpose ' may be treated as a more 


(X) (1897) 21 Bom GIG at GG4, 
(*) (1870) 2 Bom, 388 at 414, 


(3) (1838) 1 Drury and Walsh CG8, 
(*) (1889) 21 Q. B. D. 131. 
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expanded mode of expressing the same idea. Our decision cn 
this point is supported by the case of Kherodmoney v. Doorga - 
money^) winch cannot* we think* be substantially distinguished 
from it.” 

"We, therefore* hold that the suit was not barred by limitation. 

There is no dispute as to the property to which the plaintiffs* 
as representing the original plaintiff Saraswatibai, are entitled. 

We reverse the decree of the lower appellate Court and 
declare that the appellants are enticed to recover the san- 
mortgage-bond, Exhibit 84* and all the mortgage-bonds and 
personal bonds and documents relating to the undisposed of and 
unexhausted residue of Jethabhads estate Older that respond- 
ent 2 do retain one bond of the nominal value of Rs. 100 for 
delivering to the Vyatipat institution. Older that the respond- 
ents 1 and 2* if and when required so to do by the appellants* 
do assign to them the said bonds and documents at the 
appellants’ expense. Decree that respondent 1 do pay Rs 81-7-0* 
that respondent 2 do pay Rs. 107-11-3, and that respondents 
1 and 2 do pay Rs. 60 to the appellants. Decree that first and 
second respondents do pay the costs Throughout of appellants 
and third respondent. 

Deaee nver^ed. 

g. J3» n. 


CRIMINAL APPELLATE. 


Befo. e Mi\ Just to 3 Chandavarhar owl Mi Justice Heaton, 

EMPEROR v SIIAXKAE SIIPJKR 18 HNA DEV * 

Press Act (XX V of 1867), sections A, o— Declaration ‘made by owner uAo tools 
no part in managing a printing press — Publication of a seditious look at 
the press — Penal Code (Act XLV of ISCOj , stdioi 121 A — Sedition — 
Intent ton 

The accused ma^e a declaration nuclei Act XXV of L C G7 ? section 4* that ho 
was the owner of a press e filed ‘ £ The Atmaiam Press ”, Beyond this* he tcok 
* Criminal Appeal Xo. H 7 19 LO, 
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no part in the management of the press, which was earned on by another 
person. A hook styled “ Ek Shloki Gita” was piinted at this pi ess. It was 
a book tint dealt to a large extent with metaphysics, philosophy and religion. 
It aLo contained seditious passages scattered among discussions of religions 
matters. It was not sho vn that the accused ever read the hook or was aware 
of the seditions passages it contained The accused was convicted of the 
offence punishable undei section X24A of the Indian Penal Code, I860, as 
publisher of the book. On appeal, 

Held, by Cliandavarkar , that the cumulative effect of the surrounding 
circumstances was such as to make it improbable that the accused had read the 
book or that he had known its seditious object ; and that the evidence having 
thus been evenly balanced and equivocal, a reasonable doubt arose as to the 
guilt of the accused, the benefit of which should he given to him. 

Heidi by Heaton , J, s that before the accused could be convicted under 
section 124 A of the Indian Penal Code it must be found that he had an 
intention of exciting disaffection ; and that the evidence fell very short cf 
proving the intention. 

Per ChandavaexaEj J. . — A declaration made under section 4 of the Press 
Act, is intended by the legislature to have a certain effect, namely, that of 
fastening responsibility for tbo conduct of tho press on a person declaring in 
respect of matters where public interests aie involved. Hence uhere a book 
complained of as seditious or libellous is printed in a press, the Court 
perfommg the functions of a jmy may piesume that the owner had a hand 
m the printing and was awaie of the contents and chaiacter of the book. 
But whether such a piesumption is wan anted m any individual ease must 
depend upon its own facts and oncumstances The presumption, however, is 
not conclusive ; it is not one of law, but of fact, and it is open to the accused to 
rebut it. 

Appeal from conviction and sentence recorded by K. R, 
Bomanji, District Magistrate of West Khandesh, 

The accused Shankar 3. Deo made a declaration under 
section 4 of the Press Act, 18o7, that he was the owner of a 
printing press called the “Atmaram Press As ajnaiter of 
fact* he took no part in the management of the press, which 
was looked after by another person. 

At this press, a book styled "Ek Shloki Gita" was 
published. It was written by one Keshav Narayan Damle. 
The book purported to be an extended commentary on a single 
verse from the Magvacl Gita. The author of the book was a 
Sanyasi : and the book itself consisted of religious and philosophical 
discussions interspersed with seditious passages. 
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It was not shown at the trial that the accused had ever read 
the book or was aware of its contents. The accused was, upon 
these facts, tried of an offence of publishing a seditious book, 
under section 124 A of the Indian Penal Code, and was convicted 
and sentenced to undergo simple imprisonment for two months 
and to pay a fine of Rs. 200. He was convicted on the following 
grounds 

Row as regards the accused No. 2. That he is one of the owners of the 
press and has made a declaration to that effect is not denied. He pleads that 
he took no part in the management of it. Now it must "be remembered that 
this accused is one of the leading pleaders in Dhulia, so "that he cannot say 
he had not moie than the ordinary man’s knowledge of the responsibility of 
Ms position. 

If a man mak ©3 a declaration under section 4 of the Pi ess AH of 1867 that 
he is the owner, what does the declaration amount to ? The learned pleaders on 
both gidjs have not been able to help me with any cases decided on this point. 
There are no doubt nndei sections 5 and 7 of the Act but not under section 4. 
It is contended on behalf of No 2 that unless it can be proved that the accused 
had read the book a id knew it to bo seditious, then and then only can he be 
held liable* Sections 5 and 7 of the Press Act apply to newspapers and not 
to books. But if the owner of a pi ess pi ints a book which is seditious, is he 
liable or not ? In I link’s case quoted at I. L. R 22 Bombay, page 129, Justice 
Strachey accepted the ruling of the Chief Justice of Calcutta that a man who 
uses any printed matter in any way for the pm pose of ovciting feelings of 
disaffection is liable under section 121 A whether he is the actual author or not. 
Looking to the wording of section 12JA, Indian Penal Code, I must hold that 
a man who causes seditious matter to be printed, uses Avoids which would create 
disaffection or attempts to do so and must be hold lesponsible for his conduct. 
Even the So-called informal manager of the pies? owned by the accused Nc. 2 
has admitted that if the accused bad directed that the book was not to be 
printed lie would have had to follow his older. I must hold then that the 
responsibility for piinting the woik must lie with the owner who made the 
declaration, and he cannot say that the author and he alone must bo held 
responsible. ^ 

It might be urged that the accused No. 2 did not read the book If so, it 
seems to me that he failed to do what he ought tojhave done and cannot escipe 
the responsibility of his position on the ground of his own neglect. A good 
deal has been, said about the difference m the wording of the declaration under 
sections 4 and 5. The leason is obvious. In the case of a bock the author’s 
name appears on the book or is legisteicd, m the case of a newspaper or 
periodical the writer’s name very often is not disclosed. 
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The accused appealed to the High Court. 

IVddo.i) with G . A. Rde and P. Z>\ Shlngne , for the accused* 

The evidence adduced by the prosecution does not establish any 
intention on ihe part of the accused to excite disaffection and 
is not sufficient to support the conviction under section 124 A 
of the Indian Penal Code. The onus of proving that he had 
knowledge of the seditious character of the book lay on the 
prosecution. That onus is not discharged. 

The mere fact that the accused made a declaration under 
section 4 of the Pre*s Act, 1867, cannot render him criminally 
liable for a book published at his press without his knowledge. 
There is a distinction between section 4 and section 5 of the 
Act. The latter deals with the case of the printer and publisher 
of a periodical ; whilst the former deals with the proprietor 
of a press. Section 7 of the Act should be read -with section 5 
and not with section 4. That section renders the printer and 
publisher of a periodical liable for its contents. That presump- 
tion cannot be drawn against a person making a declaration 
under secrion 4 and the prosecution should prove affirmatively 
that he had the knowledge, 

G. &. Raoj Government Pleader, for the Crown. 

The accused is the registered proprietor of the press. He lias 
control over the press and is liable for what is going on thei e. 
lie cannot escape liability by relegating his duties to a manager. 
The responsibility of printing a book lies with the owner who 
makes a declaration under section 4 of the Press Act. See 
Emperor v. Bhoskar W ; Odgers on Libel and Slander* pages 439, 
410, 

CiL\ x DAT Arkah, 3. : — The seditious character of the public- 
ation called the “Ek Shloki Gita”, has not been disputed by 
Mr* Weldon in arguing this appeal on behalf of his client, who 
has been convicted by the District Magistrate of West Khandesh 
under section 124A of the Indian Penal Code, The petitioner 
made a declaration under section 4 of the press Act XXY of 1867, 
that ho was the owner of a certain Press called the " Atmaram 
Press”, where the book in question was printed. The District 
41) (1906) 30 Bom* 421. 
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Magistrate has held mainly on the strength of that declaration, 
and one or two other circumstances, that it must be presumed that 
the petitioner was aware of the seditious character of the book and 
that he did take part by its publication in bringing Government 
into contempt. 

A declaration, made under section 4, is intended by the 
legislature to have a certain effect, namely, that of fastening 
responsibility for the conduct of the press on the person declaring 
in respect of matters where public interests are involved. There- 
fore, when a book complained of as seditious or libellous is printed 
in a press, the Court performing the functions of a jury may 
presume that the owner had a hand in the printing and was aware 
of the contents and character of the book. But whether such a 
presumption is warranted in any individual case must depend 
upon its own facts and circumstances. The presumption I have 
spoken of as one that may be drawn is not conclusive ; it is not 
one of law, but of fact, and it is open to the accused to rebut it. 
By what I am saying, I do not wish it to be understood that 
registered owners of printing presses, who have made declarations 
under section 4 of the Act, can lightly escape from the 
responsibility which they have taken upon their shoulders by 
means of that declaration. The law would not require an owner 
to make a declaration for nothing. The object is to create a sense 
of responsibility, so that if any public mischief occurs owing to 
any action or conduct of the press, the law can at once know 
who must pt imd fade be held responsible for it. While that is 
so, on the other hand, the Courts should be careful to draw no 
inference of guilt against the declarant from the mere fact of 
declaration but must consider the surrounding circumstances and 
probabilities to enable them to arrive at a conclusion whether 
the declarant had a hand in the printing and publishing so as to 
bring him within the operation of section 124 A of the Indian 
Penal Code, where the charge is under that section. 

.Now, in the present case there is the declaration to start with, 
and if it had stood alone, I should have presumed the guilt of 
the appellant, especially when there is the proved fact- that the 
writer of this seditious publication has been his friend. But 
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there are other facts and circumstances to be considered, which 
make it reasonably doubtful whether the appellant had ever 
read the book, and had acquainted himself with the nature of it 
either before or after it had been printed. When the writer of 
the book sent it to the press for printing, he corresponded, not 
with the present appellant, but with one Bandive, the manager, 
and another person, by name Killedar, also employed in the 
press. It is true that the writer deposited Rs. 300 with the 
appellant to defray the expenses of the printing, but from that 
circumstance it does not necessarily follow that the appellant 
had read the book or had been informed of its character and 
contents. After the printing work had been done by the pres*, 
the appellant appropriated the whole sum of Rs. 300 towards 
the printing charges, and then ensued a dispute between the 
writer and the press. The writer appealed to the appellant and 
urged that, when he had deposited Rs. 350, it had been understood 
that Rs. 300 only were to be for the printing charges and that 
Rs, 50 were to be reserved for the writer’s private expenses. 
The appellant declined to be moved by any consideration of that 
kind and gave the writer to understand that as it was a puuly 
business transaction, he could not allow his “ love y> for him as a 
fiiend to interfere in a matter of profit and loss concerning the 
press. Had the appellant been aware of the ^editions character 
of the publication and undertaken its printing in his press with 
the object of propagating disloyal ideas and fostering a sense of 
hatred of the Government, it is probable that he would not have 
adopted this tone of a business man while writing to the writer 
of the publication and insisted on getting every penny out of 
the job. That is how it strikes me— unless I must assume that 
the appellant, having joined the writer in the printing and 
publication, with sedition as thdr object, turned round against 
his own friend. But I do not think we ought to assume that in 
at least a criminal case, where we have the further fact to con- 
sider, and that is with reference to the principal features of the 
publication. It is not only seditious, but, in my opinion, it is 
also venomous ; and the venom is ail the more dangerous because 
it is presented to the reader in the garb of metaphysics, 
philosophy, and religion, which so readily appeal even to the 
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average Hindu intellect. At the outset the writer takes a single 
verse from the Bhagvad Gita, where Krishna clinches his whole 
argument on the subject of devotion to duty with the advice to 
Arjun to gird himself for war and fight with his enemies. The 
writer of this publication puts his own gloss on the verse. He 
explains it to mean that we should make war with ourselves in 
the faithful discharge of our daily duties. That seems a very 
innocent gloss, but, as he proceeds, after sixteen pages he brings 
out his main object in publishing the book in one sentence. He 
says : — “ Swarajya cannot be obtained without victorious war ”, 
Having let the venom out in that way, he takes to his philosophi- 
cal strain again until he comes to page 69 where again a 
distinctly seditious utterance is found. Thus at fairly long 
intervals he brings out in the book his libels aimed against the 
Government and there he intersperses them with his views on 
philosophy and religion. No reader is likely to detect this 
dangerous character of the book, unless he reads it carefully 
through, and follows the somewhat abstruse reasoning, which 
runs through the pages, with close attention. I do not mean 
that the philosophy and religion found in the pages are of a solid 
character or such as to give one a high opinion of the writer’s 
intellectual capacity. But it is a book written deliberately with 
the object of presenting two faces to the reader — one as a spiritual 
enlightner and the other as an enemy of the Government. The 
former is in evidence on every page, the latter comes in 
occasionally. 

In this state of the facts I do not think it would be safe to 
presume that the appellant was aware of the real nature of the 
book. The cumulative effect of the surrounding circumstances 
I have dwelt upon is such as to make it as probable that the 
appellant had not read the book as that he had known its 
seditious object. The evidence being thus evenly balanced and 
equivocal, a reasonable doubt arises as to the guilt of the 
appellant, the benefit of which must be given to him. 

For these reasons the conviction and sentence must be 
reversed, and the appellant acquitted. The fine, if paid, must be 
refunded. 
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Hea.ton, J. ; — The accused in this case was charged under 
section 124A of the Indian Pencil Code, to put it briefly, with 
exciting or attempting to excite disaffection. No exciting of 
disaffection is proved* No attempt has been made to prove it 
as it very seldom is, in these cases. The substantial charge 
therefore is one of attempting to excite disaffection. In Emperor 
v. Ganesh Balvant Modoh’s ease^ which came before us, some time 
ago, we held that an attempt to do a thing must necessarily 
involve some intention ; for a man cannot be said to attempt to do 
that which he has absolutely no knowledge of doing, and no 
intention to do* Applying that principle here it is impossible to 
convict the appellant under section 124 A, unless we find that he 
had an intention of exciting disaffection. The evidence has been 
considered by the Magistrate and he came to the conclusion 
that there was this intention. This conclusion he reached by a 
scries of presumptions; a method to which I know of no objection 
on principle, but one which needs careful treatment in practice. 
To me it seems that the evidence falls very far short of proving 
intention even by a process of presumptions. It does seem to 
be tiuo that the appellant took some active part in the 
negotiations with the author of the book, and certainly had 
knowledge that that book was being printed at the press, of 
which he was the registered proprietor. But the established 
facts show that the press printed the book at the cost, for the 
benefit and on account of the author; and they do not suggest 
that the book was one which would be read on behalf of the 
press proprietors, before it was printed. If however the book 
were obviously a seditious publication, and were one, the 
sedition in which would be patent even to a casual reader, the 
condition of things in this case would be very different from 
what it is. But we have here a book of considerable length, a 
book that I should imagine is very hard reading. It deals with 
philosophical and religious questions. No doubt sedition is 
there, but it is occasional, and it is interspersed in one or two 
sentences in one place, and one or two sentences at another, 
frequently at long intervals. It would take very careful reading 
of that boQk to enable the reader to realise that he was perusing 

6) (1909) U Bom, 378. 
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a seditious publication. That being so I am not prepared to 
go anywhere near the length of presuming that the accused had 
any knowledge whatever that the book which was being printed 
at his press was a seditious publication. Finding myself 
unable to make that presumption, it seems to me that I am 
bound to agree with the conclusion that he rnu^t be acquitted of 
the charge on which he ha^ been tried. 

Conviction, set aside . 

R. R. 


CHIMIN' AL REVISION. 


Before Mr. Justice Chandavarlar and Mr Justice Heaton. 

EMPEROR v. MULSHANKAR HAJtINAND BHAT.* 

Presidency Towns Insolvency {Act HI of 1909), sect tom 17, 103 an l 104 — 
Adjudged insolvent — Criminal proceedings against the invohent — Penal 
Code (Act HIV of 1800), section 421 — Sane 1 to i of Insolvency Court not 
obtained — Jurisdiction of Magistrate — cf Suit or other legal pi ocecdingf 
interpretation of 

A parson in insolvent circumstances applied to the Insolvent Debtors Court 
at Bombay for relief under the provisions of the Presidency Towns Insolvency 
Act, 1909 ; and was adjudicated an insolvent. Ten days later, a creditor of 
the insolvent, without haung obtained any sanction from the Insolvent 
Debtors Court, file 1 a complaint against the insolvent in the Presidency 
Magistrate’s Court for an offence punishable under section 421 of the Indian 
Penal Code, 1880. It was contended that the Magistrate had no jurisdiction 
to entertain the complaint* 

Held, that the Maglstrite’s jurisdiction to try the insolvent for an offence 
under section 421 of the Indian Penal Code, 1860, was not taken away by any 
thing contained in the Piesideney Towns Insolvency Act, 1903. 

The expression u or other legal proceeding 3 ” in srefc on 17 of the Piesideney 
Towns Insolvency Act, 1909, coming- after the woid cc suit ”, a woid of more 
limited application, must be construed on the principle of ejusdem generis. 
It, therefore, includes only proceedings of a civil nature. 

This was an application for revision of an order passed by 
Chunilal H* Setalvad, Acting Third Presidency Magistrate of 
Bombay. 

* Crin inal Application for R.Ufcion Kg. 177 u 1910, 
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The accused No. I Mulshankar was the proprietor of a thoa- 
tiical company called the c Kathiawar! Natak Marulali " which 
was in embarrassed circumstances. 

The paraphernalia of the company, consisting of scenes, 
sceneries, dresses, &c., was fii&t pledged to two merchants at 
Ahmedabad on the 3rd September 1-300 for Rs. 7,500. On 
the 5th April 1310, the accused No. 1 executed an assignment 
of the paraphernalia ot the company for Us. 10,000, to one 
Ghhotaldl Mulchand (accused No. 2). Out of the sum so obtained, 
accused No. 1 paid Ps. 7,950 to the Ahmedabad merchants ; and 
the remaining Rs. 2,050 were spent in paying off the arrears cn 
salary of some of the actors and seiwants of the company. 

Owing to the pressing demands of his other creditors, the 
accused No. 1 hied his petition in the Court for the Relief of 
Insolvent Debtors at Bombay on the I9th April 1010 ; and he 
was adjudged an insolvent the same day. 

On the 23th Ap.il 1110, one Ambalal Nathaji, a creditor of 
accused No. 1, presented a complaint in the Court of the Acting 
Tliiid Presidency Magistrate of Bombay, against accused No. 1 
for an offence pmiishaldo under section 421 of the Indian Penal 
Code, and against Chhotalal an 1 his brother (iccusod Nos. 2 and 
3) for offences punishable under sections 421 and 110 of the 
Code, 

The accused contended before the Magistrate that he had no 
jurisdiction to entertain the complaint, as the complainant had 
not obtained leave or the Insolvency Court under section 17 of 
the Presidency Towns Insolvency Act, 1909. 

The Magistrate took up the pieliminary question as to jurisdic- 
tion first, and held that he had jurisdiction, to hear the case. 

The accused applied to the High Court under its criminal re- 
visional jurisdiction. 

F. S. Tali/arfchan, instructed by Messrs. Arde*hir } IIoj j azji s 
DinsJuao t £ Co t> for accused No 1* 

The new Insolvency Act enables the Insolvency Court to go 
into questions which are identical with those which can be gone 
into in a complaint under section 421 of the Indian Penal Code, 
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I860. The Act leaves the complete control over the insolvent 
in the hands of the Insolvency Court. It defines the offence (sec- 
tion 103), and provides for the procedure and punishment 
(section 104). 

If proceedings can be taken both under the Act and the 
Indian Penal Code an insolvent is liable to two prosecutions 
about the same subject-matter and at almost the same time. 

Lastly, when an act is made punishable by two Acts one 
general and the other special, the sentence should be passed 
under the latter : see Knlocla Pi os-ad Majumdar v. The Emperor^ ; 
Lee v. Dangar, Grant fy Go.® 


1910. 


EMpJtBOR 


Mvlsstankab 

Bartnaud 

Bhat. 


Velinkar, instructed by Messrs. Ardeshir, Iloimayi, Dinshaw 
8f Co.) for accused Nos. 2 and 3. 

The general rule of ejmdem generis is subject to this reservation 
that if the words that follow a word of limited sense are intended 
to be used in a wider sense, then that sense must be assigned 
to them. The words “ or other legal proceedings 99 in section 
17 of the Presidency Towns Insolvency Act, 1909, are so used 
and they include criminal proceedings. 

If this were not so, then it would be open to any creditor of 
an insolvent to go to a Criminal Court and by adopting criminal 
proceedings against the latter to extort payment from him. It 
would thus leave an engine of oppression in the creditor's 
hands. 


Binning, with B . J. Bhoncli and D. G. Dalvi, for the com- 
plainant. 

The words “or other legal proceedings "in section 17 of 
the Presidency Towns Insolvency Act, 1909, following the 
word “suit 99 refer only to civil proceedings. This becomes 
clear when they are contrasted with the words “or other 
proceedings 99 in section 18 of the Act. The former section was 
enacted to settle doubts that had arisen regarding the inter- 
pretation of section 49 of the old Act : see TLookamchand v. 
Nowroji®. 


0) (190G) 11 C. W. K. 100. (2) ( ! S92) 2 Q, B. 837. 

(3) (1907) 10 Boa?. L. B. 34?, 
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The Act malres a clear distinction between offences under 
.sections 421, 124 of the Indian Penal Code and section 103 of 
the Act: sec section 79, clause (2), and section 39. The terms 
of section 10 > are not the same as those of section 421; and 
there is difference even as to punishments. 

It is a principle of law tint the general law is not avoided 
unless there is an express repeal of it under the special Act. 
See Maxwell (3rd E In.), pp 469, 25% 113 ; Chcudi Per shad 

v. Abtlih) llahnin W ; Proceedings of the High Comt, dated S3 ad 
Febrwny 1876 ® ; and The Queen v. Pamehandrappa^K 

Tidyarlkcni, in reply. 

The offence under section 421 of the Indian Penal Code is 
the same as that under section 103 of the Insolvency Act; and it 
would be undesirable to punish a man twice over for the same 
offence. 

V din far 3 in reply, referred to In re Mcghraj Gangahux^, 

Chandjlvakkae, 3, : — The three petitioners are being prose- 
cuted on the complaint of a creditor of the first petitioner in 
the Court of the Third Presidency Magistrate, Bombay, the 
charge against the first petitioner being an offence under 
section 421 of the Indian Penal Code and the charge against 
the other two being abetment thereof. The first petitioner was 
adjudged insolvent under the Presidency Towns Insolvency Act 
(III of 11?03) ten days prior to the institution of the complaint. 
It was urged for them before the learned Magistrate by way of 
preliminary objection to the complaint that his jurisdiction to 
try them for an offence under section 421 of the Indian Penal 
Code was excluded by the provisions of the Presidency Towns 
Insolvency Act and that the only Court which was competent 
to entertain a complaint of the offence was this Court exercising 
Insolvency jurisdiction under the Act. The preliminary 
objection having been overruled by the Magistrate, the peti- 
tioners asK this Court to quash his order and proceedings in 
the exercise of its revisional jurisdiction 


a) (3894) 22 Cal. 131. 
(2) (1876) 1 Mad. 55. 


(3) (18*3) G Mad. 249. 
v 4 ) (1310) Sec ante p. 47* 
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Fir^f; it is contended that the Magistrate’s jurisdiction is 
excluded because no leave of the Insolvency Court under 
section 17 of the Presidency Towns Insolvency Act has been 
obtained for the institution of the criminal pioceedings in the 
Magistrate's Court That section provides that “on the making 
of an order of adjudication .... no creditor to whom the 
insolvent is indebted in respect ot 'any debt provable in 
insolvency shall, during the pendency of the insolvency 
proceedings, ha\e any remedy against the propeLty of the 
insolvent in respect of the debt, or shall commence any suit or 
other legal proceeding, except with the leave of the Court and 
on such terms as the Court may impose 35 By the complaint 
filed in the Magistrate’s Court the creditor here concerned is not 
asking for "any remedy against the property’ 3 of the first 
petitioner. Nor is the criminal proceeding initiated in that 

Court a suit. But it is urged that it falls within the more 

general expression "or other legal proceedings A That genenl 
expression, coming after suit ", a word of more limited 
application, must, in my opinion, be construed on the principle 
of ejmeiem generis . It was said that such construction was 

opposed to the general scheme of the Act, which is to give 

complete control to the Insolvency Court over matters, both 
civil and criminal, affecting the property and the person of an 
adjudged insolvent. Where the Act creates an offence it is 
the Insolvency Court -which has jurisdiction as to it , and as 
to offences under the Penal Code, the ordinary jurisdiction of 
the Onminal Couits cannot be held to be excluded unless 
expressly or by necessary implication the Act repeals the Code 
for the purposes of those offences. 

The question, therefore, is whether there is anything in the 
Act which repeals section 421 of the Indian Penal Code. We 
have at the outset section 39 of the Act which directs that fc the 
Court shall refuse the discharge in all eases where the insolvent 
has committed any offence under this Act, or under sections 421 
to 424 of the Indian Penal Code/' Then section 79 of the Act 
makes it the duty of the Official Assignee " to investigate the 
conduct of the insolvent and to report to the Court upon any 
application for discharge, stating whether there is reason to 
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believe that the insolvent lias committed any act which con- 
stitutes an offence under tiffs Acs or under sections 421 to 424 
of the Indian Penal Code in connection with his insolvency 
and ff to take such part and give such assistance in relation to the 
prosecution of any fraudulent insolvent as the Court may direct or 
a-> may be prescribed/ This language is consistent only with the 
preset 1 vation of the jurisdiction of the ordinary Criminal Courts 
as io tlie offences under sections 121 to 424 of the Indian Penal 
Code. These sections, so far Loin being repealed, are recognised 
by the Act a& being operative and the prosecution of the 
insolvent for the offences created by them is distinctly con- 
templated by the Act. 

The only section of the Act which is relied upon as in effect 
repealing section 421 of the In lian Penal Code and substituting 
therefor, a new offence, created by the Act and made triable 
only by the Insolvency Court, is section 103. But that section 
does not substantially interfere with section 421 of the Code. 
As its essential ingredients show, it is more or less a new offence, 
created by the Act in addition to the offence under the Cudc. 

What are the ingredients of the offence under section 421 of 
the Penal Code contrasted with those of the offence under 
section 103, clause (/>), sub-clause (n) of the Presidency Towns 
Insolvency Act, with which we are here concerned ? First, the act 
complained of must, under section 423, have been done ff dishonestly 
or fraudulently” whereas the offence to fall within section 103 
of the Act requires only the element of fraud and dispenses 
with that of dishonesty. It is true that at least one element, 
that of dishonesty, is common to both ; and it may be conceded 
that there are also some common elements in both as to the act 
itself, constituting the offence. For instance, the act contemplat- 
ed in section 421 ox the Code consists in (3) the removal of the 
property or (2) its concealment, or (3) its delivery to any person, 
or (4) its transfer or the causing of its transfer to any person, 
without adequate consideration. The offence under section 103 of 
the Act brings in a few of these elements, namely, removal, 
concealment, and transfer. But it must be a transfer of a 
limited kind, it has to be by way of charge or mortgage only* 
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Then again* under section 421 of the Code the transfer must be 
u without adequate consideration 3 but that element is absent in 
section 103, according to which it is immaterial whether the 
transfer by way of charge or mortgage is supported or not by 
adequate consideration. 

These differences between the two sections are intensified 
when we come to the question of intention as an essential 
element of the offence constituted by each of the sections. The 
intention required by section 421 of the Code is that the act 
must be done to prevent or with knowledge that it is likely to 
pi event the distribution of property according to law among 
the creditors of the offender or the creditors of any other person* 
whereas the intention in section 103 of the Act is not the 
distribution but either the diminution of the sum to be divided 
among the insolvent’s creditors or the giving of an undue pre- 
ference to any of the said creditors. Distiibulion need not 
necessanly ha\e the effect of diminution in all cases; and there 
may he undue preference* which does not necessarily interfere 
with the distribution. 

So also as to the penalty provided by either section. The 
punishment fur ail offence under section 421 of the Code is two 
\ e.-u s iiuT iisonment of cither dcscuption. or fine* or both ; that 
mid or section 103 is only two years’ imprisonment. 

It may te that in -ome cases the facts pi oved may bring 
a! out element common to both the sections; but that is not 
enough to create repugnancy between them. The lepugnancy 
or eontranety must be substantial and must ekaily an^e out of 
the general features of the two sections. te Eveiy affirmative 
statute Is a repeal of a precedent affii motive statute, where its 
matter necessarily implies a negathe , but only so iur as it is 
clearly and indisputably contradictory and eonfciary to the 
foimer Act in the \ cry matter , and the repugnancy such, that 
the two acts cannot he reconciled/* (Dwarris on Statutes ; 
2nd Edition* pages 530 and 531 ) As was said by Grove, J , in 
JUU v. llcdm : lc It is common learning that one statute may be 
impliedly repealed by a subsequent statute necessarily 

0) (1870) h. II. 1 Ex. D, 411. 
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inconsistent with it ; but then the inconsistency must be go 
gvcat that they cannot both be to their full extent obeyed. I 
do not think that in considering a question or this kind we 
ought to held that a me ie accidental inconsistency between two 
statute? amounts to a total repeal of the cat her . such a doctrine 
might be pushed to a mischievous extent,” 


On the giound, therefore, tbit the offence under section 421 
of the Indian Penal Code is substantially different from the 
offence unde*, section 103 of the Presidency Towns Insolvency 
Act, I am of opinion that the Magistrate's jurisdiction to try an 
adjudged insolvent for the former offence is not taken away by 
the latter Act. 



The rule must, therefore, be discharged. 

II at ox, J, A creditor instituted against a debtor a prose- 
cution under section 421, Indian Penal Code, after an older of 
adjudication had been made under Act III oi 1009 in respect of 
the debtor. The leave of the Insolvency Court was not obtained 
to institute those ciinum;! proceedings. The question is 
ul ether the Magistrate has jurisdiction to piocecd until the 
leave of the Insolvency Court is obtained. The argument 
that MS has not is founded on the terms of action 17 of the 
Act. That section tuns as fodows : — 


Un Jio making of an older uf adjudication, the prop -31 Ly of the insolvent 
wlu*rev( 1 situate shall vesi in the Oihcial A^igmo and si: all becoxro dm.ible 
&inung h‘s erodiois, and thereof! ci, except ^ d'rasel h\ this Act, no cieditoi 
to whom tha insolvent v indebted 111 respect of any d-bt provable 111 unth oncy 
fchall, dining the pmdone> o£ the msohenc v pine edings, 3 a\e rmy lemedy 
against the property of the irib*u\ont 111 respect of thp debt or shall commence 
any suit 01 other knl proceeding extent with the leave of the Court and on 
such terms as the Oouit may impose 

Provided that tiua, section shall n oi -i 2 cct thopowci of any scared ci editor 
to realize oi othorv. i-a .leal n itli lus v..eiu ity m t ! 10 . imo umner as lie would 

have been enHled to realize cr deal v.itl: it if this .section had not Lem 
pa* sod.’* 


, lt s2emst01 ^ ^at by “ other legal proceeding ” is meant 
broadly other proceeding ot a civil nature connected with the 
insolvent’s estate. This is to be inferred fiom the words of the 
section as a whole , from what is quite plainly its main intention 
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which is the vesting of the insolvent's property in the Official 
Assignee and its protection against Court piocess ; and from the 
position of the section in the general scheme of the Act* i 
think the expression does not include criminal proceedings. 

It was argued that the Act intended the Insolvency Court 
to have control not only over the insolvent's estate hut in 
respect of all matters arising out of his conduct in so far as it 
could be brought in question in relation to the insolvency. 
There is much force in this argument 5 but had the intention 
of the legislature been to prohibit a Magistrate from taking 
cognizance of a complaint of an offence under the Indian Penal 
Code against an insolvent, it would have given clear expression 
to that intention ; and this it has not done. 

It was also argued that section 103 of the Insolvency Act 
by defining and making punishablo offences akin to those 
defined by section 421 of the Indian Penal Code has repealed the 
latter section in the case of matters coming within the scope 
of the Insolvency Act. Sections 39 and 79, however, make it 
quite clear that it is not so : for both those sections expressly 
contemplate as separate matters an offence under section 421 of 
the Indian Penal Code in the ca^e of an insolvent and an offence 
under the Insolvency Act. 

Lastly, it was urged that if a prosecution was allowed without 
leave of the Insolvency Court an insolvent could be prosecuted 
twice over for the same offence , once befoie a Magistrate under 
the Indian Penal Code and again under section 104 of the 
Insolvency Act. This imaginary terror makes as little 
impression on me, as I concehe it did on the mind of the 
legislature wHch enacted the Insolvency Act. 

For these reasons I am of opinion that the Magistrate was 
right in deciding that he could proceed with the complaint. 

Buie discharged* 
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APPELLATE CIVIL. 


Before 2b Justice Chandavarlar and Mr. Justice Heaton 

The TALUKDABI SETTLEMENT OITIGER, GUJARAT (obxcinaj 
Dependant), Appellant, o UMIASIIANKAR NABSIRAM PANDVA 
(original PL viNTirpj, Respondent * 

Land Beienue Code (Bombay Act V of 1819), section 79 A \-Giijatat 
Talnkdari Act (Bombay Act VI of 1888) — Collector, powers of — Summary 
eihtion— Persons m wiongful possession— Possession under a dectee of 
Civil Com t— Disc) etion of Collector- Jurisdiction of Civil Court to 
examine the 01 der. 

The Talukdan Settlement Officer of Gujaiat in exercise of his poweis as 
Oollectoi under section 79A of the Land Revenue Code (Bombay Act V of 1879) 
authorised the summary eviction of a person who was m possession of land 
under the deciee of a Civil Court. In a suit brought to set as A de the older :~~ 

mid, that the poweis given by section 79A of the Land Revenue Code, 1879, 
could only be exeicised m cases of wrongful possession. 

Held, aLo, th it no finality was gnen to the Colle^toi’s decision by the Land 
Revenue Code 01 the Gujarat Taluk dari Act, md the jurisdiction of the Ckvil 
Court to decide whether the poison eucted was in lightful possession was 
not excluded. 

Appeal from the decree passed by Dayaram Gidumal, District 
Judge of Ahmedabad. 

Suit for declaration and injunction. 


* First Appeal No 120 of 1909. 


f 79A. 
laud-— 


Any person UuauthorLedly occupying, 01 wiongfully in po„os a ion J, mv 


(«) to the use and occupation of which lie has ceased to be 
of the provisions of this Act, or 


entitled uudtr any 


(l) of which Hie occupancy right is not transferable 
under flection 73A or by virtue of any condition lawfully 
under the provisions of section 62, 67 or 08, 

fnay be summarily evicted by the Collector. 


without previous sanction 
arm-need to the occupancy 
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The plaintiff XJmiashankar Narslram came into possession of 
the lands in dispute in execution of a decree of the Civil Court. 

The judgment-debtor sued the plaintiff foi a declaration that 
the lands in question were a talukdari estate which could not be 
sold without sanction of Government under section Si of the 
Gujarat Talukdars* Act, 1888. It was held that the lands were 
not a talukdari estate. 

Subsequently, the Talukdari Settlement Officer of Gujarat 
purporting to act under section 73 A of the Land Revenue Code 
(Bombay Act V of 1879), gave a notice of summary ejectment to 
the plaintiff. 

The plaintiff filed a suit against the Talukdari Settlement 
Officer, asking for a declaration that the defendant’s order was 
bad in law and for an injunction restraining the latter from 
interfering with the plaintiffs possession of the lands. 

The District Judge decreed the plaintiff's claim. 

The defendant appealed to the High Court. 

<?. 8> St(o , Government Pleader, for the appellant. 

A Shah , for the respondent. 

CttAND IVAKKAR, J —Section 79A of the Land Revenue Code, 
as amended by Act VI of 1SS8 (the Gujarat Talukdars* Act), 
confers on the Collector the power to evict summarily any person 
who is found in “ wrongful possession ” of a talukdari land or 
estate. It is only in cases of wrongful possession that the power 
can be exercised, and though for the exercise of the power the 
Collector has to form his own opinion and decide whether many 
particular case the possession is wrongful, there is no provision 
in either the Land Revenue Code (Bombay Act V of 1879) or the 
Gujarat Talukdari Act (Bombay Act VI of 1888) which gives 
finality to the Collector's order of eviction so as to exclude the 
jurisdiction of a Civil Court to decide that the person evicted 
by that order was in rightful occupation. In the present case 
the respondent was put into possession by a competent Court of 
law after an adjudication that as against the Talukdar he (the 
respondent) was entitled to the land in dispute. If that adjtcdi- 
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cation and the lawful possession had in consequence of it bound 
the Talnidar as res judicata, it is not open to any authority, in 
the absence of any express provision of law, to set aside th« 
adjudication of a competent Court as a nullity and as not bind- 
ing him merely because section 79 A empowers him to evict e 
person “in wrongful possession”. The possession here was no! 
wrongful ; and on that ground I am of opinion the decree in 
appeal ought to be confirmed with costs. 

Heaton, J.:— Under cover of section 79A of the Land Revenue 
Code (Bombay Act Y of 3879), the Talukdari Settlement Officer 
has assumed to himself the power to decide a point which had 
already been decided by a Court of competent jurisdiction; and 
further he has assumed to himself the power to decide that what 
the Court had declared to be right was wrong. The precise 
point he decided was whether the Talukdar or his vendor was 
entitled to possession of the particular land in suit. That was 
the identical point which had been decided by the Court. 
Section /9A of the Land Revenue Code contemplates a reason- 
able ground for proceeding on the part of the Collector before 
he summarily evicts under that section. In this case there was 
not a reasonable ground for proceeding. It is not reasonable; 
under our system of administering justice for an executive officer 
to set at naught the decision of a competent Court and to act 
directly contrary to it, in a matter solely affecting the rights 
of tne parties whose dispute had been determined by the Court. 
I think that the Talukdari Settlement Officer was singularly ill- 
advised in acting as he did and I think that the injunction 
given by the Court below is perfectly correct. 

Decree confirmed < 


iu K* 
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Before Sir Basil Seott, Kt., Chief Justice, Mr. Justice Batchelor and 
Mr* Justice Davar. 


Jzr he GOVIND PANDUB ANG KAMAT* 

Undivided brothers— Instruments whereby co-owners divide property 
in severalty — Release— Partition — Stamp* 


mo. 

August 19* 


Instruments whereby co-owners of any property divide or agree to divide it 
in severalty are instruments o£ partition. 

One of three undivided brothers agreed to take from the eldest brother, the 
manager of the family, as his share in the family property, moveable and 
immoveable, a certain cash and bonds for debts duo to the family, and passed 
to the eldest brother a document in the form of a release. 

Subsequently on© of the two brothers passed to the eldest brother a docu- 
ment in the form of a release whereby he and the eldest brother divided th© 
remaining family property by the latter handing over to the former securities 
for money. 

A question having arisen as to whether for the purpose of stamp duty the 
said two documents were to be treated as releases or instruments of partition, 

Held, that the documents were instruments of partition. 

Reference by M. 0. Gibb, Commissioner, S. 13., under section 
59 of the Indian Stamp Act (II of 1899). 

Three brothers, Govind, Warn an and Anant Pandnraug, were 
members of an undivided Hindu family. Among them Govind 
being the eldest, he was manager of the family. 

On the 1st September 1909 Anant agreed to take his share in 
the family property from Govind and passed to him the follow- 
ing document which was stamped as a release : — 

To 

Govind Paudurang Snpekar of Nandagad, talnka Khanapnr. 

Deed of release executed by Anant Pandurang Kamat Supckar of Nandagad. 

Our father Pandurang Bale Kamat, now deceased, made a will on the 13th 
March 1899. From that day, we arc living together. Now there is discord 
between us, I do not like now to live with you jointly sis I did before now, 


Civil Bcforcncfc No, & of 3 910* 
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1010. an«I tiaiis- tctecl and managed tlie joint ancestral piopciiy I thoieforo tale 

Goyrs-n L 4 om you my sliaie in (lie property —moveable and unniov eabls—of the desenp- 

Pa^'duuang tiuii given below — 
amat, In j e. 

(Hero follows descnption of the property ) 

Total v alue Es. 13,948 


1 In\o thus taken rav share m the property as detailed above and now hereby 
relinquish my interest as bh<i iband m the remaining piopertyto you. I 
acknowledge hereby receipt of Rs 4,001 in cash paid to mo as shown above 
and the deeds (pipers) ref ei red to above winch you have handed ova to me 
today, dheie rs no necessity to pass a separate receipt for th© ^mie You aie 
now the owner of all the tiaras lotions which I earned on in my name when 
vc were living jointly You aie aho responsible for all the profits and looses 
which may result from transactions you may now carl} on on your own account, 
I will also he responsible for losses resulting fioin transactions which I may 
henceforward cany on on ray own account You are not concerned m it m any 
way, i he well in the house which we occupy and the hack verandah will he 
in am joint enjoyment I have row nothing due from you as my share in the 
joint propel ty I alone will he responsible for the losses and profits m respect 
of the deeds given to my shaio I have passed this deed of release willingly. 
Dated 1st September 1909. 

On the next day, that is, the 2nd September 19GP, Waman 
passed to Govind a similar document similarly stamped. It was 
as follows : — 

To 

(Jovirnl Rmdurang Kara at ’"upclar, Gowd Saraswat, age So, merchant of 
NandaguL 

Deed of ideate executed by Waman Panduiang Katnat Supekai of N mchgad. 

Our fathei Pandurang Dale Ivamal, now deceased, made a will on the 30th 
March 1899, liom that diy we are living togethei Now theic is a discord 
amongst us I do not like to live with you jointly as I did before this time. 
I have decided to take fiom you Es 1*2,500 in cash as my share m the piopeitv , 
but as v oti have not with you such a large amount I havo taken property of 
the description given below : — 

(Here follows the desuiption of the piopaity.) 

Total valno Its. .10,180. 

As the amonut of some oi tho deeds cannot be ^covered and as borne others 
cannot be sned npon, the whole amonut of all the deeds cannot therefore be 
obtained I havo therefore contacted to take the deeds for Rs. 12,500. I 
am alone responsible for the profits and loses which may result from these 
deeds. Yon are not concerned with them. I have now relinquished my whole 
interest and rights twjbbaubaml over the joint piopeity. You are now the 
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owner of all the transactions which learned on in my name when we were 
living jointly You are responsible for all the transactions which you may 
now cany on on 3 our own account. I will also be responsible fox mine. I 
have received from you the deeds above described today. Theie is 110 neces- 
sity for passing a sepaiate leeeipb for the same, I have now nothing due 
from you as my share m the piopeity. Tins deed I hare executed most 
willingly. Dated 2nd September 1909. 

Both the deeds, were presented to the Sub-Registrar for regis* 
tration. He treated them to be instruments of partition and 
impounded them as insufficiently stamped. 

On appeal to the Collector the Sub-Registrars view was 
upheld, 

The matter, thereupon, went up to the Commissioner, S. D , 
who, in making the reference to the High Court, made the follow- 
ing observations : — 

Section 2(15) of Act II of 1899 defines mshument of partition as “Any 
instiiiment whereby co-owneis of any property divide 01 agree to divide such 
piopeity m severalty.” Schedule I, Article 53, defines lelease as any instru- 
ment whereby a person renounces a claim upon another per on or against any 
specified property 

2. In the ca^e now m question the intention was undoubtedly to effect a 
partition of the piopertj. The nnnnei m which the partition was effected 
w'u that two brothers each executed sepaiate deeds renouncing dims to 
remaining property in favour of a thud brother on condition of receiving 
certain specified piopeity Ike thud brother did not sign either of these 
instruments. 

It was practically" admitted by the pleader tint the intention was to effect a 
partition but he contended that the thud brother in whose favour the two instru- 
ments purporting to be releases were made not having signed them would not 
be bound by them I understand him to mean that legally the third brother, 
while retaining the shaie left with him, would still be able to claim a sharo in 
the property handed over to the two other brothers as a consideration for their 
not claiming shares in the property left with the third bi other, I am not in 
a position to say whether this contention of the pleader was well founded, I 
furl it difficult to believe that the Courts would allow what would be nothing 
less than a fiatid 

3. It will be seen that though, as I have said, the intention was to effect a 
partition, I am in doubt how far the result intended was legally effected. I 
find it therefore difficult to give an opinion. I may state, however, that suppos- 
ing the pleader to have been wrong and the thud brother to be estopped in 
future from getting hold of pint of his brothers’ shares m addition to the share 
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loft with him, then a partition was pracfciliy effected and the instruments 
should be held to be instruments ot partition. On tlie other hand, supposing 
i he ploaihi's opinion io have been right, even then the intent of the pasties 
being to divide the pvopcity, it would seem wrong that parties should be able 
to evade the pijmem of stamp duty by executing deeds which have the effect 
of a petition unless cne of the persons concerned peipetiates a moral fraud, 

The reference came on for argument before. Scott, C. J., and 
Batchelor and Davar, JJ. 

1\ 71, Jjesai appeared for Govind Pandurang, the appellant, 
before the Commissioner, S. D s 

We submit that each document must be read by itself. Each 
is a release evidencing family arrangement : hi Hie waiter of He 
Maharajah of l)urhhnigah {l K Section 2 (15) of the Stamp Act is 
not applicable. 

The Stamp Act is a fiscal enactment and should be construed 
in favour of the subject : Hire! liar w Gonval&K The Express v. 
Sothlannnd 21 a Jt ontf^ . 

G S. Rao. Government Pleader, for the Government, was not 
called upon. 

Soorr, 0. J. : — The question referred to us is whether the 
two documents, dated respectively the 1st of September and the 
2nd of September 1909, arc instruments of partition or release. 

They are instruments of partition if they are instruments 
whereby co-owners of any property divide or agree to divide 
any property in severalty. 

By the first document Anant Pandurang agreed to take from 
his brother, as his share in the family property, moveable and 
immoveable, Rs. 4,000 in cash and certain securities for money 
in the form of bonds securing debts due to the family. The 
document was in the form of a release executed in favour of 
Govind Pandurang, the eldest brother and manager of the family, 
The effect of the document was to divide the property of the 
three co-owning brothers between Anant on the one hand and 
Govind and Waman on the other. Govind took a certain share 
of the family assets not converted into cash and we, therefore, 

m (3880) 7 Cal * 2 b {2} (1874) n Bom, H. C. R. 129. 

m (1SS1 } 8 Cal, 259« 
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think that the document passed hy him amounts to an instru- 
ment of partition. 

Similarly on the 2nd September, Waman Pandurang passed 
to his brother Govind a document in the form of a release where- 
by he and Govind divided the remaining family property by 
Govind handing over to Waman securities for money of the 
nominal value of Rs. 40,180 and of the estimated value of 
Its. 12,500. That also, in our opinion, for the reasons already 
stated, amounts to an instrument of partition whereby the two 
lemaining co-owners divide their property in severalty. 

Our answer to the reference is, therefore, that both the 
documents are instruments of partition. 


Order accordingly* 


O, B. XU 


APPELLATE CIVIL. 


Before Mr . Justice Chanda varlctr and Mr . Justice Heaton* 
VARUDEO ATALVRAM JORIIT and mother (original Plaintiffs), 
A? pi r lints, i>. EKNATH BALKPJSEINA TRITE others (ohioinal 
DrrrNP vnts), ]h sponufnts. 4 

Limitation Act (XT of 1911 )> mtul s 142 and lli-~-ftuii to recover 
possesion — Dispossession — Dtcoovlinuance of j osse^ion — Possession as an 
agent of minor* — J)ecree by the minors on attaining myfonty Ggctinst the 
agent Jor possesion of the inop^rty — Decree not e eluted and hawed b / 
limitation — Agent mongfvlly dispossessed by a Third person — Money decree 
against the original owners — Decree* holder seeking to attach property — 
Adverse possession — Civil Procedure Code (Art XIV of 1922) , section 283, 

N died in 1879 leading behind him two minor sons R and D, ai d a mistier A. 
The latter looked after the minors and managed their propeity. When they 
arrived at the age of majority they found that A claimed the propeity in her 
own light. In 1891, R and 1) sued A foi the possession of the lands and 
obtained a decree on the 30th of Angus! 1892, which was confirmed on appeal 
on the loth of dune 1894. This decree was sought to be ev*cuted on the 26th 
June 1897, but the application was dismissed as barred hy limitation* A was 

■* Ap) oil Xo. S uf 1910 under the Lott on Patent. 

n 12Cf— JT 
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lEn wiang fully depihod of thu pp«e>sion of tlio propeiLy bv Y, who sold it to 
'D hi 180S. r. molded tho piopc-nr to E in 1900. In rlio stine year, iho 
pi < ini iff obt duel a mono;, decree against R and I), and in execution of it he 
inid an attachment phesd on i he prop ?rly, but the attachment was remove! in 
i Do-1 at the uiriuJico of B and S. In ISO?, the plaintiff brought a suit for a 
dedurati'm ilia: th? property was liable to te attached and sold in execution of 
Lis Lku’ee nguind; It and D. The defend nits B and E contended that Lh- 
suil wa> bailed under ait’ele 342 of the Limitation Act, 1 SI 7, inasmuch a^ 
neither the plnnri it nor his predecessor i-m-title Id tad D w^e m possess! m 
of the property vutlun twelve ycai* pKcedhur the suit. 

lit hi, Hut the suit having been brought by the pi aim iff, unh-r section 253 
t'i the Civil PiucecLue Code of IS 32. to establish his r.ghfc to a torch and sell 
tin property in dispute as ; hat of his j m Igaiem-deb |;oin It and J) m execurion 
of Ills mom v device, all that he 3nd to piovo was that on tho date of attach- 
ment xh«‘ jud” incut -deb lor- 3m I a subsisting right to the propeih ; and th t 
tho suit m-ut therefore, I': m. d as if ii v m*e a *uit for po^sion h\ the ]udo> 
nnut-debtois, 

III' 1 , aho, that i<*> A*s jidsh-^mh lu’bt lr dec nod to have begun in 1679 y , 
the/ of bailiff or agent for the minors 11 and I), and to have continued as s wh 
until after they had amved at the age ol majority, and as there had never boon 
any d^possesdon U A cf II an 1 D while they had been in possession, in a 
*uit against A her pha of limihitiou would be decide! by the application, no* 
of article 143, but or' article 3 4 i of the Limit ition Act, 1S77. 

Morrjeu v. ; T^jlor v. Horded); J t %\Ulh J JS^oI^l v 3/h„» 

k'Jvctib.nW and Ijatlolv v. Krhhniu^, ft bowed. 

II JO, further, that though the decree for possession obtained by It and D 
against A had become incapable of execution by reason of their fuluro to oppw 
to tho Couri« for iis execution within the period prescribed by the law of 
limitation, thj light established by it renin ined : and though that right coal. 1 
not bo cnfoie.'d as ngunst A by execution through die Court, tin* deaey-}iolib*i < 
f*ould vnu'i' by ousting any tn spacer, A included. 

Ikf.uh' v. Xal'X), follow* d. 

UJd, th-ivforc. ’hat there having bee i no allegation of po^usdon in il and 
i) lost by ilispc-5-esshai or uivoiilhraaLoe cf possession, but the case put forw.ud 
hawing hem a title in thorn tsiabli*hcd by their decree against A and a 
wrongful possesion oV.mned fiom her after the decree by Y under whom B 
and E claimed, the limiUitiou applicable to the suit was that provide! bv 
article 144, not cuticle 142, of the In-tim Limitarton Act (XT of If*77). 


0) (1737) 1 Aik. 439. (3; (IS 70] 2 Bom. SS6, m p. 413. 

(2) Jrm. I.. 0,, \ oh II (10th. Edn,). (4) (1379) 7 Bom, 34. 

If* OIL 015. (V, [l 800) 3 7 Bom, 238, 
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Fahl Abdulla v Babciji Gmgajii 0 and G-anga agal Naga Kaval Mlmira 
v* I) hag a 31 hah a , followed. 

Per Heaton, J. — Article 142 of tlie Indian Limitation Act (XV of 1877) 
bas no application to claims which neither inteims nor in substance are claims 
to possession, micle neeessiry by leason of disposs'aes^ion or discontinuance of 
possession. It ia a geueial principle that anyone suing in ejectment must 
prove possession within twelve yeais : the leason for this, however, is that 
possession is com nonly the effective assertion of title which is relied on; but 
it is nit the only one. There i& another which in some cises is equally good, 
and that is an assoilion of title mode in Court and established by a decree. 
That is good against tho*e who aie puty defendants to tin suit ; and if the 
srao title is ie-a»s9rted and nude gool in a liter suit against other opposing 
parties, it is good against them abo and entitles to possession whether the title 
claimant has or has not been in possession within twelve years, unless the 
opponent can defeat the title by adverse possession. 

Appeal under the Letters Patent against the decision of Scott, 
0, J., which reversed the decree passed by Vaman II. Bodas 
First Class Subordinate Judge with Appellate Powers at Shola- 
pur, and restored the decree passed by C. R. Karkare* Subor- 
dinate Judge at Pandharpur, 

This was a suit brought by a decree-holder to establish his 
right to attach and sell certain property as belonging to his 
judgment-debtors, brought under the provisions of section 283 of 
the Civil Procedure Code (Act XIV of 18b2). 

The decree in question WuS a money decree obtained in 1900 
by Atmaiam (the plaintiff), who having died was represented 
in these proceedings by his two sons, Vasudeo and Shankar* the 
appellants. In execution of this decree, the plaintiff attached 
certain lands as belonging to his judgment-debtors, Eamchandra 
(defendant No. 3) and Dnyaneshwar (father of Kondi, defendant 
No, 4), Eknath (defendant No 1) inton ened in those proceed- 
ings by putting forth his title to the property. The Court 
consequently raised the attachment on the 20th September 1904. 

The claim which Eknath advanced against the property in 
dispute aiose under the following circumstances. The property 
originally belonged to one Namdeo (father of Eamchandra and 
Dnyaneshwar), He died in 1879 leaving him surviving his two 
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minor sons above named, and a mistress by name Ambu, Alter 
bis death, Ambu biought up the minors and managed their 
property. When both the minors attained majority, they asked 
Ambu to deliver the propeity to them. She declined to do so 
churning the property in her own right. The two sons Eam- 
chandia and Dnyaneshwar, sued her in 1891 to recover possession 
of the property, which included the lands now in dispute. The 
suit terminated in a deciec passed in the plaintiff’s favour on the 
80th August 1892. It was confirmed on the 15th June 1894 by 
the appellate Couil. The decree-holders Ramchandra and 
Dnyaneshwar applied to execute this decree on the 20th June 
18J7, but it was dismissed as barred by limitation having been 
made more than three years after the date of the deciee. 
Ambu meanwhile continued in possession till 1898, when she 
was wrongfully dispo mossed by a trespasser one Vithal, a cousin 
of Ramchandra and Dnyaneshwar. Vithal 'old the lands to 
Rhau (defendant No. 2) on the 20th July 1898. Bhau mort- 
gaged the same with Ekuath (defendant No. 1) on the 1st 
August 1900. 

The plaintiff Atmaram filed this suit on the 3rd July 29o5 
ttiuler the provisions of section 383 of the Civil Procedure Code 
(Act XIV of 1882) to obtain a declaration that the lands in suit 
wore liable to attachment and sale in execution of his money 
decree against Ramchandra and Dnyaneshwar, and that Vithal 
bhau and tknath had no interest in the lands. 

Ramchandra and Dnyaneshwar^ son Kondi (defendants Nos. 3 
and 4) were absent, 

EkMth and Bhau (defendants 1 and 2) contended in their 
written statement that Vithal had purchased the lands from 

S— M 3879s 

m5 ;2 Mwerei ” possMsi “ fromi8!,8 i “'j ‘to « 

Bernchandra and Dnyaneshwar were out of possession from 1870 

* ** ^ ™ 

in Jsra J ° todin< “' ! JaJ S° held that the sale byHamdeo to Vithal 
m 1879 was not proved, and that Vithal was not shown to have 

possession since 1879. He further held that VithalS 
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adverse possession commenced in 1898, when he stepped into 
possession hy wrongfully ousting Ambu, and dismissed the 
plaintiff’s claim. 

This decree v as reversed on appeal by the lowet appellate Court. 
The defendants Nos. 1 and 2 appealed to the High Court. 
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The appeal was heard by Scott, 0. J., who reversed the decree 
parsed by the lower appellate Court and dismissed the suit. The 
judgment delivered by his Lordship ran as follows : 

ScOfT, 0 J. .—This is a suit brought by the plaintiff under 
the pro\ isions of section 2S3 of the Civil Procedure Code of 18S2 
lor the purpose of determining the respective rights of the old 
and 1th defendants, the plaintiff s judgment debtors, on the one 
hand and the 1st and 2nd defendants, the persons in possession, 
on the other hand in certain immoveable property attached by 
the plaintiff. 


The material facts are that the property belonged to one 
Namdeo, father of the 3rd, and grandfather of the 4th, defendant 
till his death in 1879 ; thereafter it remained in the possession 
of Ambu who was his mistress and who attended to the wants 
of the 3rd defendant and Dnyancshuar, father of defendant J, 
during their minority. In 1891 the 3rd defendant and Dnyan- 
eshwar sued Ambu for possession of eight survey numbers, 
the of which, she alleged, had been bequeathed to her by 
Namdeo and three of which including the land, the subject of 
this suit, she alleged that she held as tenant of Namdeo’s brother 
Appaji. The first Court decided against Ambu as regards all 
the plots. Who appealed as to the plots alleged to ha\ e been 
bequeathed to her but did not press her claim as to the other 
plots. The appellate Court in 1894 confirmed the decreee as to 
these plots but dismissed the suit as regards the plots claimed 
by bequest. 


The plaintiffs in that suit had, therefore, a decree for possession 
of three survey numbers, wdffch included the land, the subject 
of this suit. They, however, failed to execute the decree within 
three years and their remedy against Ambu thus became barred 
in 1897. In 1898 Vithal Appaji, a nephew of Namdeo* wrong* 



84 


THE IX I) j AN LAW REPORTS- [VOL XXXV. 


1010 , 

Yap deo 
Atm vram 
Jos iii 

Ecy-nii 

IULKUISfiyV 

Tinri, 


fully dKposbii^cd Ambu and sold the land to defendant No. 2. 
The defendant No. I L mortgagee of defendant No. 2 a 

The plaintiff, a judgment-creditor of defendants Nos. 3 and 
4 ; attached the land out on the application of defendants Nos 1 
and 2 k was rjka.se '1 um.Lr section 260 of the Code of IS 6-3. 

Tiio plaintiff now sues for a declaration that the lau i in suit, 
described in the plaint is liable to attachment and sale, in 
execution of decree No. 231 of 1900, obtained by hi in, against 
the defendant No. 3 and decease 1 Dnyaneshwar, the father ot 
defendant No. 1, and that the defendants Nos. I and 2 and their 
vendor, Vithal Appaji Volapure, ha\e no interest in that land, 
together with cost of suit. 


This in substance raises the question which could arise, on a 
purchaser under a Court-sale under plaintiffs decree trying to 
obtain possession of the land in suit fiom the defendants Nos, I 
and 2 who me aJimttecby in possession and, it is contended by 
the appellants* plea lor that this suit must bo tried as if it we to 
a suit for possession between the defendants Nos. 3 and 4 and 
defendants No> 1 and 2 falling under article 1 12 of the Limitation 
Act This contention is, I think, correct as the title of the 
judg»nent-debtois comes from Namdeo and the defendant No. 3 
and his brother Day, mesh war were out or possession v hc-n they 
sued Ambu in 1891. 


It is clear law that defendants Ncs i and 2 cannot tack to 
their seven years* possession tlie possession of Ambu whom they 
have dispossessed. See Pollock and Wright on Possession, page 
9S, and Lahlhicm \\ but although they cannot piove 

adverse pu 3 session for twelve years they arc entitled to insist 
that the pLuntiif should establish possession by the defendants 
Nos. 3 and i within twelve years of suit. The plaintiff's pleader 
.seeks to satisfy ihL condition by pointing to the abandonment 
by Ambu in her appeal of her contention with legardto the pro- 
perty 5n suit. That, however, is not proof of the possession of 
tho plaintiffs judgment-debtors in 1891. Her surrender upon 
that point resulted in the affirmation of their decree for posses- 


0) (1805) P. J. 216. 
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sion as regards the property now In question, but the facts found 
show that they never got possession by executing their decree. 
They and tho>e claiming under them would, therefore, fail in a 
suit for possession falling under article 142 and this suit for the 
same reason must be dismissed. 

I, therefore, reverse the decree of the lower appellate Court 
and dismiss the suit with eost^ throughout. 

The plaintiffs legal representatives, his sons, appealed from 
this decision under the Letters Patent. 
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Nad lew id, with J/. V. Bind , for the appellants : — 

The case is governed by article 144, not by article 142, of the 
Limitation Act, 1877, as defendants Nos. 1 and 2 did not set up 
a case of possession and dispossession by way of defence. See 
Tahlabhni v. HancJihod ^ ; G mga v. Nago® ; Ha, hhankar v. 
Km wid ^ ; Had ha G oh, nil Hog v Digits^ ; Hao Km am Singh v. 
Ha) ah Bakat Ali KhanG) ; Ban/lnrang Govi a d v . Balkri sit % i Jlari^ ; 
Jlannndta v Malta led*) ; Fail Abdulla v. Balaji Gungaji®) ; 
Barman wd v. Sc/ul Aid® * and Muhammad v, Ghu!a;?A m K The 
\ iew taken in the decision appealed against as to the applicability 
o£ article 1 12 is opposed to the weight of authorities. See Gob in d 
Led l v « Debend ro/iafh^ ; Sheikh Sohnnr v. HvMwan^h On the 
question of dispossession or discontinuance of possession the 
following cases were cite 1 ; Rains v. Bvxton^; Moigau v. 
Morgan ( u ; Howard v. Fail of Shnvslvry 1 * * 4 > i Taylor v. IIo?de ae) ; 
Leigh v. Jael li7 ) ; 3f Donnell v. jlFIDulg^ ,* Smith v, Livy l {l \ 

Ambus adverse possession commenced, if at all, in 1^7, when 
the deeieo for possession obhiined against her became barred by 
time, Nevertheless the right of ownership remained and the 
title continued with the owners Ramchandia and Dnyaneshwar. 


(l) (1902) 20 Bom. 412. 

(3) (lbS7) P. J. 212. 

U) (1893} 38 Bom, 200. 

(4) (1880) 7 C. L It. 301. 

CO (1*82) 9 I. A. 99. 

10} (IS JO) G B, II. 0 V C J. 121. 
(7} U8 r 3) IS Bom. 313. 

(d) 0890} 11 Born. 45^, 


(lo) (1881} P R. No. 19 of 1881, p. 321. 
(U) (IS 80} 6CU 811. 

(13) (18903 1 C. W. 277. 

OV (ISSu) li Ch. D. 317. 
uB 1737/ 3 AtL 489. 
in (1874) 17 LVi S7S. 

M (1737) lBim.no. 

O "j (1870) 5 Es. 3), 20 i. 
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(1889) 11 All 18* at p. 147. 

mo (is3j) 


U*) (1247)10 Ir.L. R.3U 
9 33si*li, 502, 
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im See Bala \ « IbaftK Rani Hemania v. Maharaja Jaghidra V at A 

"yIsTbeT ~ Bog®. The defendants Nos. 1 and 2 cannot get higher lights 

Ai£»« thin Ambu against whom the article applicable would be 

zv aitiele 114 and not article 142 of the Limitation Act (XY of 

Baeekishna 18u). See laUubhai Bapubhai Manluvarbd^ and 

aiiim Da Job a v, Krishna (i) . 

Z\ A for the respondents 

The decision appealed against is in accord with the Privy 
Council case of MoJuma C hunch) v. MoJiesh Chundei^K 
Aitiele 141 is a geneial article and applies only where 
no other ai tide applies to the case. In a suit to eject 
trespassers the plaintiff, in order to succeed, has to show 
that he, or the person under whom he claims, has bean in 
possession of the pioperty within twelve years of the date of 
the 5 uit. See (lo^anl Chnuder v. Nilmoney MiiteiW • Bao Karan 
Singh v, Rajah Balar AH Khan (7 1 : Mahomed AH Khan v. Khoja 
Abdil Ginmy ( ^ ; Mirza Shamsher Bahadur v. Mmishi Kmji 
Behan lal°\ 

The judgment-debtors* title was questioned by Ambu in 1S91, 
when they instituted a suit against her to recover possession of 
the propei ty. ILr au\ei repossession dated thcrefoiefrom 1891; 
and any suit to dispossess hei would become time-barred in 1903. 
liver since ISO L Ambu chimed and letamccl tlie pioperty in 
her own light. The judgment-debtors having been out of 
p t ssession for iuojC than 12 years befoie suit, they were barred 
by article 112 from putting forth any claim to the lands 
in dispute. 

NaUxud* in reply, cited Jagaijd Singh v. Si fab jit Sing k ( l °) and 
Amrita Ratji v. Shridhai fll h 

On VYDttAKKlR, J..—Tho question of law for determination 
in this appeal is whether the suit brought by the father of the 
appellants, since deceased, to establish his right to attach and 

(U (300S1 11 Bom. L. R. 1003, (C) HS Q i) 10 Cal. :->74. 

W (ISOfr 8 Bom. L. R. 400. (7) (1SS2; 9 I. A. 90, 

« C 3 ilo7«i) 2 Bom 3S8. (&) (188)) 9 Cal, 7.4. 

<C {1879} 1 Bom, 3 1. >0) (1907; 12 C. W. N. 270. 

(3) (1*8^ U; Cal. 173 00 . (IS91) 39 CnWoX 

(Bj (1908) 11 Bom. T. B. 51 f 
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sell the propei ty in dispute in execution of a money decree is, 
for the purposes of limitation, governed by article 142 or 
article 144 of Schedule I to the Limitation Act 

That question turns upon the following facts, which are not 
in dispute. 

The father of the appellants, having obtained a dec ee for 
money against the 3rd respondent Ramchandra Namdeo and 
his brother DnyaneJiwar Namdeo, decease i, represented by hL 
son Kondi, in suit No. 231 of 1900, attached the lands in 
dispute in execution as belonging to his judgment-debtors 

The 1st respondent, Eknath Balkrishna, thereupon inter- 
vened and applied to have the attachment raised on the ground 
that the land had belonged originally to one Vifchal, who had 
sold it to the 2nd respondent, and that the latter had mort- 
gaged it to the intervenor (the 1st respondent). The applica- 
tion having been allowed, the appellants father brought the 
suit, which has given rise to the present appeal, for a declara- 
tion that the lands in dispute were liable to be attached 
as those of his judgment-debtors, the 1st respondent and 
Dnyanesbwar 

The defence was that the 2nd respondent's predecessor in 
title, one Vithal, had acquired a title to them by purchase from 
the father of the appellants’ judgment-debtors in 1878, and that 
the title of the latter was barred by limitation. 

The Courts below have found the purchase not proved. So 
the other defence, that of limitation, alone remains. 

On that question It is found as a fact by those Courts that 
Vithal got into possession without any title only in 1898, so 
that the respondents, who claim under him and resist the 
appellants* right to attach and sell the property as belonging 
to their judgment-debtors, are mere trespassers. But it is 
contended for those respondents that, though they have acquired 
no title to the property by adverse possession for the statutory 
period of 12 years, the appellants are not entitled to succeed and 
recover possession unless they prove possession within twelve 
years next preceding this suit brought In 1905. 

"R 1264—6 
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And they maintain that, on the facts found by the lower 
Com ts, the appellants were not in possession either by them- 
drives or through their predecessors In title within the 12 years 
contemplated by article 142 of Schedule I to the Limitation Act, 
The facts are these. The property belonged to Namdeo, who 
died in IS 79, leaving two sons, the 3rd respondent and his 
brother Dnyaneshwar (represented now by the 4th respondent), 
who were then minors On Namdeo’s death, his mistress Ambu, 
who had lived with him, took charge of his minor sons, admini- 
stered to their wants, arid entered into possession of the 
property, including that now in dispute, which they had in- 
herited from their father. When they arrived at the age of 
majority, they found that Ambu claimed the property in her 
own right. 


In 2891 the 3id respondent and his brother Dnyaneshwar 
feUed Ambu for possession of the lands and obtained a decree on 
the 30th of August 1802, That decree was confirmed in appeal 
on the xoth of June 18 j 4. On the 26th of June 1897 the appel- 
lants father applied for its execution, but the application was 
di'-mivjt-l as baried by limitation and execution was refused. 

E dying on these facts, the 1st and 2nd respondents urge that, 
iiom at least 1801 to XS97, Ambu was in possession ; that from. 
i808 \ ltLal and after him they have been in possession; and that, 
theiefoio, the appellants 5 judgment-debtors have been out of 
possession for more than 12 yeais next preceding the suit. 

That would be so, if article 142 of Schedule I to the Limi- 
tation Act applied. That article contemplates a suit a for 
po-hobiou of immoveable property, when the plaintiff, while in 
possession of the property, lias been dispossessed or has 
discontinue ^ ^ ie possession/” r ilie present suit has been brought* 
by the appoints under section 283 of the old Code of Civil 
Procedure (Ad XIV of iS32), to establish their right to attach 
and sell the property in dispute as that of their judgment- 
del tots, tlie 1st resp indent and Dnyaneshwar (father of the 4th 
resf ondent). In execution of their money decree. In such a suit 
the appellants must pro\o that ori the date of the attachment, 
winch was subsequently raised by order of the Court on the 
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application of the 1st respondent, their judgment-debtors had 
a subsisting right to the property Ha) khanhar Jebhvi v. 
Karim KaisaiKK The suit must then be tried as if it were a suit 
for possession by the judgment-debtors. 

So regarded, it is not the ease here of the judgment-debtors 
having been dispossessed or having discontinued possession 
while in possession of the property. The allegation, which has 
been found proved, is that when Namdeo, father of the judg- 
ment-debtors, died, leaving them minors, his mistress Ambu 
looked after them by administering to their wants and entered 
into possession of their property. 

The Subordinate Judge, who tried the suit, held that Ambu’s 
possession had been from the beginning wrongful and he 
negatived the plea of the appellants 3 father that she had 
o nrnenced her mhhat on behalf of his judgment-debtors, who 
hai then been minors. The Subordinate Judge with appellate 
powers has recorded no finding on that plea. But the law is, 
as pointed out by Lord Hardwieke in Morgan v, MoiganW 
u where any person, whether a father or a stranger, enters upon 
the estate of an infant, and continues in possession, this Court 
will consider such person entering as a guardian to the infant 33 ; 
(see other decisions to the same effect collated in the notes to 
the case of Taylor v. Ho.de, Smiths 3 Leading Cases, Vol II, 10th 
Edn., pp 614 and 645). Ambu’s possession must, therefore, be 
deemed to have begun as that of bailiff or agent for the minors 
and to have continued as such until, after the minors had 
aimed at the age of majority, she did something to convert it 
into a wrongful possession on her own account. 

It was only in 1891 that she denied their title and in 
consequence she had to be sued. But there had never been any 
dispossession by Ambu of the appellants' judgment-deHors while 
they had been in possession, because it was she who hul been 
in possession. a Dispossession is where a person comes in and 
drives out the others fron possession' 3 (per Fry. 3.. in Bahts v, 
Buxto.^l 

W (1803) 18 Bom. 1G0. , ( 2 ) (1737) 1 At’;. 4S0, 

(V tlSEO) 11 Cli. 537, 539. 
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’ ) y In a. suit against her, her plea of limitation would be decide 1 

ViniD ■* by the application, not of article 142, but of article It 4 
A Tos'u' M (Trtlbbhn Bapullm\. Memhivtubai® ; Dadobct v. Ktishm ®). 
IVA On the fact alleged anl found proved, Amb i herself was 

is writs ii' \ wrongfully dispossessed in 1898 by Vithal, under whom the 1st 
1,UI, ‘ icsponlent claims. The appellants’ judgment-debtors do not 
clxim under or through Ambu ; lather they c’ aim agxinst and in 
spite of her , and it is found in the judgment under appeal that 
the respondents claiming under Yithal cannot tack on the period 
of their possession to Ambu\. That is not contested before u-». 
So it cannot be said that the dispossession of Ambu by Yithal 
in 1898, when she was in possession of the property, was dispos- 
session of the appellants judgment-debtors. Article 142 is out 
of place in this respect also. 

So much for the dispossession required to bring the case under 
article 142. But tbe article abo contemplates discontinuance of 
possession by the person suing . As was said by Ery, J , in Bains 
v, Tlit&'ojWf “discontinuance is where the person goes out and is 
iolbwtd into possession by other persons.” It implies that the 
pjtson discontinuing has given up the laud and left it to be 
possessed by anyone choosing to come in. In the present case 
fcheic was, whether on the allegations in the pleadings or on the 
facts found, no such abandonment. It is not the case of any 
party and it is not the finding of the Cornts below that the 
appellants’ judgment-debtors, while in possession, relinquished 
it as if they did not care for it, and that in consequence the 
respondents followed them into possession. 

The decree for possession obtained by the appellants’ judg- 
ment-debtors (the 3rd respondent and Dnyaneshwar) against 
Ambu has no doubt become incapable of execution by reason 
of their failure to apply to the Court for its execution within 
the period prescribed by the law of limitation. But nevertheless 
the right established by it remains; and though that right 
cannot be enforced as against Ambu by execution through the 
Court, the decree-holders can enter by ousting any trespasser, 
Ambu included : Bandu v. NabaW. 


m o TWv ai s 
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Under these circumstance^, there being no allegation of pos- 
session in the appellants* judgment-debtors lost by dispossession 
or discontinuance of possession, but the case put forward being 
a tide in them established by their decree against Ambu and a 
wrongful possession obtained from her after the decree by Vithal, 
under whom the 1st and 2nd respondents claim, the limitation 
applicable to the suit is that provided by article 144 , not article 
142 of the statute, according to the ruling of this Court in FaH 
Abdulla v. Babaji Gungtrji®, where the distinction between the 
two articles is explained. The first two respondents admit- 
ted in their written statement the original title of Namdeo, 
from whom as heirs the appellants 3 judgment-debtors derive 
their ownership, b it they pleaded that the title had become 
extinct by reason of the alleged purchase by Vithal from 
Namdeo in 1878 and of Yithal’s adverse possession for 12 years 
from that year. The purchase being found not proved, the 
respondents in question can succeed only by proving their right 
by adverse possession for 12 years. They have failed to prove 
it. In this respect the case resembles in its pleadings Ganga 
cnjal Nago Ka al Mhalra v. Nagu Bhaya MhaUa and others®* 
There the plaintiff, who sued for possession on the strength of 
her title and defendants 3 tenancy under her, was met by the 
defence that the defendants had obtainel the land from her, first, 
under a certain agreement, and aftei wards under a mortgage, and 
that they had been in adverse possession for more than 12 years. 
This Court held that, though the plaintiff had failed to prove the 
tenancy of the defendants set up by her, yet, as the defendants 
had admitted the plaintiff's title but alleged having come into 
possession under her, the defendants (e cannot claim to retain the 
land except by proving that they are entitled to do so in virtue 
of one or other of the alleged transactions with the plaintiff or 
that their possession has been in fact adverse for twelve years,” 
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For these reason* the decree appealed fioni must be set aside 
and that or the Snboruiiiate with appellate powers 

restored, with the costs of the second appeal and this appeal 


(1) (1800) 11 Bon;. (OS 
B 1264—7 


(2) (1^87) P J, 24-2. 
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under the Letters Patent on the 1st and the 2nd respondent, who 
were respectively defendants 1 and 2 in the suit. 

Heaton, J : — The facts are recited in the judgment of the 
learned Chief Justice from whose decision this is an appeal 
under the Letters Patent. 

The plai itifPs claim m to make good the ownership of defend- 
ants 3 and 4 over the land in suit. It was opposed by defend- 
ants 1 and 2 who claimed independent ownership. It was 
objected that the claim to establish the title of defendants 3 
and 4 was barred by article 142 of the Schedule to the Indian 
Limitation Act. But it seems to me that neither in form nor in 
substance is this claim of the kind contemplated by article 142, 
It is a claim by an owner for his land, against a trespasser ; 
and the cause of action is not based on dispossession or discon- 
tinuance of possession, but simply on the allegations that defend- 
ants 3 and 4 are the owners of the land and that defendants 1 
and 2 have no right to be there. It is established that defend- 
ants 3 and 4 are the owners and that defendants 1 and 2 have 
no right to be there. It is also established that defendants 1 
and 2 first came into possession within 12 years of the institu- 
tion of the suit and that there is no title made good by adverse 
possession against defendants 3 and 4. These defendants have 
the title and their title still subsisted when this suit was 
brought : it had not been extinguished. 


I do not think that article 142 has any application to claims 
which neither in terms nor in substance are claims to possesion, 
made necessary by reason of dispossession or discontinuance 
ol poioOSbicn. It was indeed urged that ic is a general principle 
that anyone suing in ejectment must prove possession within 
twelve years and the authorities seem to bear out that conten- 
tion ; but fcne reason tor this is that possession is commonly the 
effective assertion or title which is relied oil and the cases 
accordingly deal with that particular kind of assertion of title. 
Lin it is not the only one* ; there is another which in some cases 
is equally good ; and that is an assertion of title made in Court 
and established by a decree. That is good ’against those who 
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are party defendants to the suit, and if the same title is 
reasserted and made good, as here in a later suit against other 
opposing parties, it is good against them also and entitles to 
possession whether the title-claimant has or has not been in 
possession within twelve year*, unless the opponent can defeat 
the title by adverse possession* There is no such defeat in 
this case. 

Therefore I am of opinion that the appeal must succeed. 

J j peal allowed \ 

b. n. 


APPELLATE CIVIL. 


Before Sir Basil Soott, Chi f Justice, and Mr, Justice Batchelor* 

PAG DU val vi> SADU (oaiaixAi, De^fedanjc), Apptxtant, NANA 
vilad SALU (omnxAL Plvintiij), Respondent. * 

Ed Uncc Act (7 of 19;'?), section 03, protho 1 — Si Ic-deed— Con tem- 
pi raneous a j recon til— A livii^iblhtj — Frau 7, 

A (lo&hod to set ns hie an oden/ibB sde-Jb\l h) proving that a representation, 
aaieement or piomiae was imdo to him at the I.jjjo of evocation that the deed 
woe Id not be enfon od as a feab-d nl, 

Held, noo^ideaco of sn h irqne mitil’or, * gt^'nenl or promise caul l be 
admitted for this pmpo&o. 

IJtUoo v. RamchandraO) and EeJun ^ T "« Jtujoi?) followed. 

Second appeal from the decision of B. 0. Kennedy, District 
Judge of Nasik, confirming the decree of B. K s Bal, Subordinate 
Judge of Sinnar. 

The properties in suit originally belonged to one Dagdu valad 
Lakshman Sonavai. They were put up to auction sale in execu- 
tion of a decree against him and were purchased by the plaintiff 
who sold them to the defendant on the 25th September 1901,, 

In the year I9o7 the plaintilf! nought Iho present suit for a 
declaration that the sale-deed passed by him to the defendant 

' ! Second Appeal No. 7C’7 cl 30 09. 

CD (1905) fO Bom. 119. (?) (IDCGj 8 Com. L. B. 287. 

n 1772—1 
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was in reality a mortgage and tor ilio redemption of the 
proportion ipiler !he p.r»»\ hAm: of the Dekklian Agriculturists 5 
Relief Act (X7LI o; lS7h). 

The dAc-iilant com ended that the properties belonged to him 
and not to the pAinti:-’ fchsi the plaimifT knowingly passed the 
sale-do A vd thorn any doe;pi:ou on the defendant's paiigand that 
at the motion sale the property was purchased by the plaintiff 
for and on bmuif of the defendant. 

The Subordinate Judge raised six issuer in all^ and out of thorn 
issues A os. 1 and 2 were as follows - 

"D Whet! an pHndff pro\os ;my invalidating circumstances such as fraud, 
misivpiescniaiion*, de.mvhif 1. \, oulb ontiib him to prove that the apparent 
n.ilnxe of tlio d-cd and *.£ the r m. ’action is not the ic.il one and that the 
u,i7’'.£it t«on In letiny -i laoilguqf m-d rk>t. li-» meant io execute a moitgage- 
th ed only - 

2. If so, aUulLu th~‘ ir.mc’vtion :s in reality a, mortgage? Whether 
pi* tint iU intend. I to aim did r \. * r^e a uoifg .ge-deed only as the plaint alleges , J 
Dr \vheil.ev pi ui<hn* H-*. *.»* IS pmdiav d tl.e p:op::tv hen ami for the defendant 
*!K In 1 (\»ni enib 


Thu iludii.c^ v-u the <iul > iu*s v ere in tho affirmative with 
the following ubbirioii to the hmhug on iwic Xo. 2:— a Plaintiff 
"knowingly e\»-cub*d a ^Ju-doed, ordy in form howe\ei\” On 
tlut said imdhgs iho Suboidmuie Judge made a declaration that 
the transaction was a, inoAvoe, and oi’dered redemption under 
the provisions of the Pjkkhnii Agriculturists 5 Relief Act 
(XYII of 1S7'.»). 

On appeal, the fm.n out of the two issues laiscd wai 

Rid ih” del* lvjL.ut at ill** Ui 4t * oi tnc crceoutum ot ih.e stuo-deod i epic* sent to 
ill' 1 phunt il lira tho s T* ~dr* » wctil.l not he c-nfoioed es but that the sale* 
price wos'M l#o turned es shun o i mtuigvgo 


J.]io Ristriet Judge found on tho said issue in the a/!i in native 
and conlirmed the decree. 

i?. P, Drsa! for tho appellant (defendant) : — 

[he plaintiff did not v*c up a contract of l'e-salo and did not 
sue on that ground, fie alleged that the tiansaction in suit, 
though in tho fonn of a sale, was in reality a mortgage. The 
lower Courts allowed evidence in support of the plaintiffs 
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contention that there was a contemporaneous agreement to treat 
the sale as a mortgage. Such evidence was not admissible ; 
Bullhhen Das v. IF, F. Begged ; Dattoo v. Bcunchanch a® ; Keshav « 
rao v, Baga$\ 

(?. JT. Daaclehi/' for the respondent (plaintiff) 

The cases relied on have no application. The present ease falls 
under proviso I of section 92 of the Evidence Act. Fraud was 
alleged on the part of the defendant, and it was proved : Navalbai 
v,Shtelat^\ Kthhnabtu v. Bamcffl , Sangira v. Rauiajipa^. Both 
the lower Courts have found as a fact that there was promise by 
the defendant that the transaction would be treated as a mort- 
gage, Under section 17 (3) of the Contract Act) a promise made 
without any intention of fulfilling it is a fraud. Thus we were 
entitled to lead evidence to piovc fiaucl on the pait of the 
defendant, A parly 5 s intention at the time of the contract can 
be gathered from his subsequent conduct. On this point no 
specific issue was raised in the lower Courts, therefore an issue 
may be sent down. 

Scott, 0. J.:~The learned Judge, for the reasons stated in 
the Appendix to his judgment, is of opinion that a poison who 
wishes to set aside an ostensible sale-deed can do so on proving 
that a representation was made to him at the time of execution 
that it would not bo enforced as a sale-deed, and ho accordingly 
states as the first question which arises for decision in the appeal 
before him ; — Did the defendant at the time of the execution of 
the sale-deed represent to the plaintiff that the sale-deed would 
not be enforced as such ? ” In other words, did the defendant 
promise to the plaintiff that the sale-deed would not be enforced 
as such ? Stated in this form the question propounded by the 
learned Judge is whether or not theie was a contemporaneous 
agreement between the parties inconsistent with the written 
document executed by them. 

Wc think it is clear upon the authorities binding upon us that 
no evidence of such an agreement or promise or representation 


1910. 


Dagbf 
V AL AD SAJDcr 
V. 

Nana 

VALAD SAX.XJ. 


CD (1899) 22 All. 149, 

(3) (1905) 30 Horn. 119, 

(3) (1906) 8 Bom. L.B. 287. 


CD (190S) SBom, L, R. 761, 
(•>) (1900) S Bam. L, R. ?G4. 
(1909) 34 Bom, 59, 
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;i T j ; C v.\i\ \h/.vo£ the law expressed, in 

, 7 7 v. i. ...v*; acted upon in Dattoo v. 
-• ‘ I r „\;i, in If 3 liC,vriv v, Scja {}) and in Aehnta - 


!,ir, .ii ;:.:o h said “•••the fraud 

vfiich p-v\ No J, ta::Ki SJ, may be p icvcd, must be fraud 
which \ out: i.:,ul:2a;j a dcCvUiH.nl, and therefore subsequent 
fraud in ro.-piei of t : w doeumwu not much as to invalidate it 
couMi.ot*. u;.m fx vdnitidng oxt.wncoiiS oral evidence 
p.ovb'j I of ^oL:o:: 02. The real e fleet of admitting much 
evidtL'm v. ■: aid b be to prove fraud in the execution of the 
d. euiaoi: } .-’it dm c vNtor.co of a different intention than that 
which appm/w e i die doru: ,r :/t : r-eif. In other word it would 
b * am all aq f t j ’ rc . j a /by rout contract fioui that expressed 
in il.e du.eur.mxit v.IL^ouj proving any fiaud in the preparation or 
the ducamont which worm . hw adduce it/"' 


The ieoiiw-x j ira -i * icr the i\ -pondeuc in order to cheapo from 
the dec! dm i-as e r mended that the representation or prom No 
which tin f * a me I Oi-triet Judge held in this case to be proved 
amounted i > fraud as d.»ri nod by secoion 17 (3) of the Contract 
.Act where if N. .mid that fraud wemm and includes a promise 
made without any intention of performing it. 


Thvrc i" hi Llils however, n ) finding that the defendant at 
the lime ol i .ink mg the promise had no intention of performing 
it» lie may have made the promise in good faith and changed 
nis mind aft* i war* N when he found the value of the property 
in dispute had increased and that it was more advantageous for 
Inm to roiy upon the evidenced by the written document 
thau upon the mortgage which, the plaintiff alleges, was the real 
agreement between the parties. 

Ve bom that Die document executed hy the plaintiff must be 
treated, ns it appears on its face to he, as a sale-deed and not as 
a mortgage. 


0) (IbOOj 22 All, 240. 
<9 (ISOS) 30 Bow. 110, 


0) (1006) 8 Bom. L. R. 2S7. 
(1) (1001) 25 Mad. 7. 
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We, therefore, reverse the decree of the lower Court and dismiss 1910. 
the suit with costs throughout on the plaintiff. Dagtov 

YALAD SADTJ 

Decree reversed and suit dismissed ]sJ NA 

YAXA.D SALT?. 

G, B. B« 


APPELLATE CIVIL. 

d tf ore Sir Basil Scctl , Kt , Chief Justice, and Mr. Justice Batchelor. 

THE TALUK DAB I SETTLEMENT OLE I CEB (origin aL Petitioner), i$x0. 
Appellant, v. CHIIAGANLAL D WALK ADAS (original Opponent), July 23. 
Respondent. 

Gujerafh Tahildnrf Act (Bom. Act VI of 1888), section 3 K 1 )— Zand 
Became Code (Bom. Act V of 1889) — Tahcldari tenure — Wanta lands 
(at Sons a) —Alienated land — Attachment of income . 

]{ anta lands aic lands held by Bajputs oi the representatives of Rajputs 
who, after the Mahomedan conquest of Gujerath, recoiled one-fourth of the 
land of cei tain villages on condition of keeping* order in those villages. The 
lancB were held either iont-fice or at a small quii-ieut. 

f) Fhut Appeal No. 1?0 of 1009. 

0i vSe Hun Al oi the Gujerath Talukdais* Act (Bom. Act VI o£ 1BSS) as amended 

by Bombay Act II of 1U05 L as folUis :~~ 

3l, (1) No ineumbiancc on a Talukdar s estate, qj. on any portion thereof 

made by the Talukdar after this Act comca into force, shall be valid as to any 
time be} ond such Talukdar s nitaral life, uulc s such incunibiance is made with 
the pi evious written consent of tlie Talukdiri Settlement Officer or of some 
othex* officer appoint. d by the Governor in Council in this behalf, and after the death 
of a Talukdar no proceeding for the attachment, sale or delivery of, or any other 
process affecting the possession or ownership of, a Talukdari estate, or any portion 
thereof, in execution of any decree obtained against such Talukdar or his legal 
representative, except a decree obtained in respect of an incumbrance made with 
such consent as aforesaid, or made before this Act comes into force, shall bo 
instituted o* continued except with the like consent. 

(-} alienation of a Taluk&ar’s estate or any portion thereof, or of any 
share or interest therein, made after this Act comes into force, shall be valid, 
unless such alienation is made with the previous sanction of the Governor In Council 
which sanction shall not be given except upon the condition that the entire 
responsibility for the portion of the jama and of the village expenses and police 
charges due in respect of the alienated area, shall thenceforward vest in the alienee 
and not in the Talukdar. 
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Where Sana TFanta land, the income cf v\lii< h is attached in execution of 
a decieo is proved to have been enicied as alienated Dud under the Land 
Revenue Cods (Bom. Act V of 1889), the Court may presume that it is not land 
held upon Talukdaii tenure m the stuct sense of the 'word 

The u ords “ Taluhdai’s estate ” in section 81 of the Gujerach Talukdais’ 
Act (Bom Act TI of 188S) aie used m a technical sense limited to the 
Talnkchi ’s inteiest m the estate held by him by leason of his status as 
a Talukdai. 

Khodabhai v. ChaganlaVl) and Bhachubha v. Vela DhavjiW followed. 

Trnsr appeal fiom the decision of G. Y. Saraiya, Fiist Class 
Subordinate Judge of Ahmedabad, in miscellaneous application 
No. 61 of 1908. 

One Chliftganlal Dvvaikadas obtained a decree. No. 60 of 1899, 
in the Court of the First Class Subordinate Judge of Akmed- 
abad, against Takhatsingji Ramsingji, the Thakoie of Kherda. 
The defendant died on the 7th August and the decree was 
passed on the 8th August 1S99. At the time of his death the 
defendant was entitled to ro\ enues from three sources, namely, 
(1) Toda Giras allowance of Rs 1,10) per annum, (2) the income 
of two Talukdaii villages of Kherda and Rajpura, and (3) the 
income of certain Wanfa lands in seven Government villages of 
Wasad, Anklavdi, Vera, Sarsa, Khanpur, Vaghasry and Adas. 
On the defendant’s death, the whole of his estate was attached 
by Government officers under section 144 of the Land Revenue 
Code (Bom. Act V of 1889) and the Talukdari Settlement Officer 
claimed to have been in possession of the estate from that date. 
The plaintiff Chhaganlal applied for the execution of the said 
decree and a sum of Rs. 8,516, standing in the books of the 
Kaeheri of the Mamlatdar of Anand to the credit of the estate 
of the defendant Thakorc, was attached on the 19th June 1905 
and subsequently on the 13th November 1907 another sum of 
Rs. 8,200 standing to the credit of the same estate was 
similarly attached. 

The Talukdari Settlement Officer, thereupon, applied to the 
Court on the 9 th July 1908 for the release of the said amounts 
from attachment on the grounds that they were not liable to he 
attached under section o of the Toda Giras Allowances Act 

0) (1907) D Bom. L. Tt. m2. /0A o .t Tt m 
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(Bom. Act VII o£ 1887) and that the income of the estate of the 
Talukdar was not liable to the decretal debt after his death. 

The plaintiff-opponent contended that the attached sums did 
not form parts of the collections made by the Talukdari Settle- 
ment Officer on account of Toda Giras Hak Allowances, that they 
formed part of the collections made by the said officer on account 
of the profits of Wanta Lands at Sarsa, therefore, he was entitled 
to attach them and that the proper person to apply for the 
removal of attachment was the heir of the deceased judgment'* 
debtor and not the Talukdari Settlement Officer. 
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The Subordinate Judge found that the Talukdari Settlement 
Officer could maintain the application under section 47 of the 
Civil Procedure Code (Act V of 1908), that the lands of the said 
seven villages which belonged to the deceased Talukdar did not 
form part of the Talukdari estate so as to attract the application 
of section 31 of the Talukdars’ Act (Bom. Act VI of 1888) as 
amended by Bombay Act II of 1905, that out of the two sums 
attached, Rs. 3,301-G-G was the amount of income of lands other 
than the property consisting of Toda Giras Hak and the Talukdari 
villages of Kherda and Itajpma, that the decree-holder was not 
entitled to attach the income of Toda Giras Hak and the Taluk- 
dari \ ill ages of Kheida and Rajpura and that Rs. 8,236-6-0 and 
Rs. 1,895-9-0 should be released from attachment. 

The Subordinate Judge, therefore, passed the following 
order 

I ordei that Rs. 8,236-9-0 do be released fiom attachment. I also order that 
Rs. 1,893-9-6 being the difference between Rs. 5,200 and Rs 3,304-6-6 do be 
leleased fiom attachment. A letter to be written to the Talukdari Settlement 
Officer i © questing him to send Rs. 3,304-6*6 being the amount which is held to 
he liable foi the decutal debt. 

The applicant (the Talukdari Settlement Officer) preferred 
an appeah 

it, W. Des'ii for the appellant (applicant). 

T. R. Besai for the opponent (judgment-creditor), was not 
called upon. 

Scott, O. J. On the 8th of August 1899 a decree was passed 
at a suit of the opponent Chhaganlal against the Thakore of 
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Khercla in Suit No. 60 of 1890 in the Court of the First Class 
Subordinate J udge of Ahmedabad. 

The defendant had died the day previous to the decree. At 
the time of LK death he was entitled to revenues from three 
sources : Toda Guas allowance of Rs. 1,400 per annum, the 
income of two Talukdari villages, and the income of certain 
IF uni a lands in seven different Government villages. 

On the 20th of August 1S9 9 the whole of the estate of the 
deceased defendant was taken under attachment by Government 
officers purporting to act under section 144 of Bombay Act V 
oi 3879, and the Talukdari Settlement Officer who is the 
appellant in this case claims to have been in possession of the 
estate from that date. 

On the 19th of June 1905 a sum of Rs, 8,516, standing in the 
hooks of the Government Kachcri of Anand to the credit of the 
estate of the Thakore, was attached by the judgment-creditor, 
and on the 13th November 1907 another sum of Rs„ 5,200, 
standing to the credit of the estate of the Thakore, was similarly 
attached. 

I he Talukdari Settlement Officer instituted these proceedings 
in 1908 applying that the attached sums should be released from 
attachment. 

„ In Iower Court a question arose as to the origin of the two 
sums attached, and upon issues being raised it was held that the 
sums of Rs. 8,236-9-0 and Its. 1,895-9-6 forming part of the sum 
of Rs. 5,200, were the produce of property not liable to attach- 
ment, but that Rs. 3,804-6-6 was income derived from lands 
other than property consisting of Toda Giras Hak and Talukdari 
villages and was therefore liable to attachment. 

An appeal has been preferred by the Talukdari Settlement 
Oihcer and a preliminary point was taken on behalf of the 
opponent that no appeal would lie as the Talukdari Settlement 
Officer was not representative of the judgment- debtor within the 
meaning of the Civil Procedure Code. 

W e thought it advisable, however, not to decide tire preliminary 
point but to hear arguments upon the appeal on its merits. 
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We have now heard Mr, Ramdatt Desai who has argued the ease 
very fully on behalf of the Talukdari Settlement Officer, and wo 
are of opinion that the decision of the lower Court was right. 

It has been proved that the lands from which the sum of 
Rs, 3,30 1-6-6 was derive 1 were TFanta lands. 

There is no question as to the nature of TFanta lands. That is 
made clear by Robeitson’s and Wilson^s Glossaries, by the Ras 
Mala, and by the Judgment of Sir Michael Westropp in Bohan g 
BTiamang v. The Collector of KairaW* They are lands held by 
Rajputs or the representatives of Rajputs who, after the 
Mahomeclan conquest of Gujcrath, received one-fourth of the land 
of certain villages on condition of keeping order in those villages. 
The lands are held either rent-free or at a small quit-rent. 

The first point taken in appeal is that these If ant a lands are 
part of the 6 Talukdari Estate ’ in the strict sense of that expression 
and that consequently the attachment of the income derived from 
these lands cannot continue in face of the provisions of section 
31 of the Gujerath Talukdars* Act as amended by Bombay Act 
II of 1905. ' 
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The Head Clerk to the Talukdari Settlement Officer gave 
evidence in the case and was cross-examined as to tine nature of 
Talukdaii tenure and as to whether the Want a lands in question 
were held on Talukdaii tenuie. His evidence is as follows : — - 

S( To my knowledge summary settlement is pall for tlie JSarscc T Vania land. 
Thexe is some difference between the Talukdaii estate and the Talukdai’s estate, 
Talukdari estate means estate of whatever tenure, that is, if a Talukdar holds 
some Government lands they aic also called Talukdar’ s estate. The Talukdari 
estate means estate with full proprietary light held by Talukdar under what is 
called Talukdari tenure. There is no definition given of the Talukdari tenure 
in any enactment. I cannot give a definition of the Talukdari tenure but I 
can give illustration of if. The Land Revenue Code recognizes two kinds of 
land, alienated and unalienated. The Talukdaii does not come under either of 
these categoiies because it is of full proprietary right and its oiigin antedated 
the British rule. The said two are the chief distinguishing characteristics of 
the Talukdaii tenure.” 

It is proved in this ca.se that the Sana Wan fa land from which 
the attached sum is derived is entered as alienated land under 
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the Land Revenue Code. We may therefore assume that it is not 
Land hold upon Talukdari tenure in the strict sense of the word. 
That is sufficient, wo think, to dispose of the first part of 
Mr. Ramdatt Desai’s argument. 

Mr. Ramdatt De&ai's second point was that ‘ Talukdari Estate ’ 
in the section to which we have referred and generally through- 
out the Taluk dais' 1 Act is not to he interpreted as limited to 
estate held on Talukdari tenure but means the whole of the 
property of a person who answers to the description of a 
Talukdar, whether held by him by reason of his status as 
Talukdar, or otherwise. 

In dealing with this argument we will assume (without 
deciding) that income deiiv eu fiom an estate is portion of the 
estate withm the meaning of section 31. 

Me have the authoiity of two judgments of this Court to the 
e fleet that the words “ Talukdar’s estate 33 in section 31 arc used 
in a technical sense limited to the Talukdar’s interest in the 
e-Tate held l.y him by reason oi his slutus as a Talukdar: see 
Kh-daUib Chogjnlai^ and JBhaef >'Mu v Vela D/iunji®. We 
uie bound by the decision 111 each of these ea*cs. 

We have, lion over, permitted full argument from Mr. Ramdatt 
I)esai la.- cd upon the \ai ions enactments relating to Talubdars 
and the different sections of the Gujerath Talukdars’ Act, and we 
ontinly agree with the conclusion ai rived at m those cases. 

lor ineso reasons we affirm the decision of the lower Court 
and dismiss the appeal with costs. 


Peci’ce nffi>med. 
G B. 1:. 


0) (10,7) 9 £ 02 . L. li. 3122, 
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ORIGINAL CIVIL, 


Before Sir Basil Scott, Kt , Chief Just i % and Mr. Justice Batchelor 

JEE WAN’D AS DHANJI, Appellant and Defendant, v BANCHODDAS 
CHATUBBlIUJ, Despondent and Pl^intite * 

Execution proc ced mgs -—Decree in Baioda Couit — Bi (Dismission to Bombay 

High OoUit for ex e cut on — Application to execute — Limitai ion-— -Civil 

Procedure Code ( Act V of 1908), section 48, and Schedule 1 , Older XXL 

On 17th July 1893 the plaintiff obtained a decree in the Amien Court, in 
the territory of II H. the Giekw&r of Baroda On 12th May 1891 an appli- 
cation for execution was made. On 10th July 1905 a second application was 
made, the prayer being for the attachment of the moveable propci ties of 
the defendant u in whatsoever villages and at whatsoever places in 
Okhamanday , Okhamandal being within the puifedictiou of the Ann eh 
Court, the oidei for attachment was made 

On 5th July 1909 the deciec was transmitted on the plaintiff's application 
to the Bombay High Court foi execution , and cn 15th October 1909 an 
application for execution by attachment of pro] erty in Bombay was made. 

Held* llufc the application was a substantive application with regard to 
the property m Bombay which was not the subject of any previous applica- 
tion, and being made more than 12 years after the date of the decree, was 
bailed by the provisions of section 48 of the Civil Procedure Code (Act V of 
1908) 

An Older by a Court passing a decree for the transmission of a decree for 
execution to another Couil is not an oidei for the execution of the decree, 
nor is an application for the transmission an application foi execution. 

Hmein ATmiad Kal a \ Saju Mahamad Sahidi 1 ) distinguished. 

Proceedings in execution. 

On 17th July 1893 the plaintiff abovenamed obtained a decree 
for Bs. 6,727 and costs against Jeewandas Dhanji and another 
in the Amreli Court, in the territory of H. H, the G&ekw&r of 
Baroda. On 12th May 1894, the first application to execute 
the decree was made. This application was finally disposed 
oE on 12th August 1898. Subsequently the plaintiff heard 
that the defendants were coining on business to Qkhamandal 

* Appeal No. 46 of 1909, Original Suit No. 562 of 1889-90 in District Court at 
Arm cli (Baroda)* 


1910, 
August 5 . 


(1) (1890) 15 Bom. 28* 
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(within the jurisdiction of the Amreli Court) and he, therefore, 
on 10th July 1905, made a second application for execution, a 
rough translation cf the material part of the prayer being 
as follows 

“As to wliatnu ncxeablc pi opt i ties I maj pant out for fc thing under 
attachment m whalsocsoi villages and at w hat^oea er places, in Okhamaixtlal 
the same may be attached and sold by auction, and the moneys derived 
theiefrom uny be paid to me ; 

He fuither asked for the arrest and detention of the defend- 
ants, On 25th July 1905 an order was made for the attach- 
ment of the moveable proper! ies as prayed, and a notice was 
issued against the defendants to show e im.e why they should 
not bo arrested. This notice was ultimately discharged on 
80th July 19GS. 

On i?9tb September 1908 the plaintiff applied to the Amreli 
Court for transmission of the decree for execution to the 
Bombay High Court, under Government Notification No. 288 i, 
dated 3rd July 19C8.9) 

The Amreli Court rejected the application, but the rejection 
was set aside by the Appeal Court of Baioda, and on 17th June 
3909 the District Judge of Amreli made the following order 

<£ At the i copies! of tho applicant a formal certificate to issue re the execution 
of the deciee (of this Com!) by the High Comt of Bombay according to 
section 218 of the Civil Code, Whether the Daikha^t to be proceeded 
with licie or not will be duly consideied heieaftcr and decided accordingly.” 

In compliance with the above order, the District Judge on 
5th July 1909 forwarded to the High Court at Bombay a copy 
of the decree, and a certificate setting forth what part of the 
decree remained to be executed* On 11th September he 
forwarded in addition copies of the order of 25th July 1905 
(granting the application for the execution of the decree), and 
the order of 17th June 1909* 


0) “Inexmuse of the powers conferred by section 220-B of the Code of Civil 
Procedure (Act XTV of 3882) the Governor General in Council is pleased to declare 
that the* decrees of the Civil Courts situate in the tenitories of His Highness 
the Gdckwdc of Barorla, which have not been established or continued by the 
authoihy of the Governor General in Council, may be executed in British India 
as if they-h&d been made by the Courts of British India.” 
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The plaintiff accordingly on 15tli October 1909 applied to 
the Prothonotary for execution of his decree Cc by attachment 
and sale of the moveable property of the said Jee wandas Dhanji 
consisting of the stock in trade and goods lying in the shop 
of the said Jeewandas Dhanji situate in Chikal gaily in the 
Mulji Jetha Cloth Market and bearing No 92” 

The goods were attached, whereupon Jeewandas took out a 
summons against the plaintiff to show cause why the execution 
proceedings should not be quashed. 

On the applicant’s depositing E^. 8,600 with the Prothonotary 
as security, the attachment on the goods was remove 3. 

Macleod, J., however, discharged the summons with costs, 
holding (1) that the order for transmission was an order on 
a previous application for execution, and therefore no notice 
was necessary to be issued under Order XXI, rule 2, and 
(2) that the plaintiff’s application to the Bombay High Court for 
tie attachment of the goods was not a fresh application and 
was therefore not barred under section 48 of the Civil Pro- 
cedure Code (Act V of 19(H). 

The defendant appealed. 

Jaytdar, with Midi a, for the appellant. 

Jinaahy with J (inline (acting Advocate-General) and Desai 
for the respondent. 

ScOiT, C. J : — This L an appeal from an order of Macleod, J., 
made in Chambers, dismissing an application by the second 
defendant to quash cei tain execution proceedings which had been 
taken against him In the Bombay High Court. 

The plaintiff had obtained a decree in the Amreli Court in 
the Baroda State on the 1 7th J uly 1898. He had presented certain 
applications for execution to the Amreli Court, of which the second 
was presented on the 10th July 1905, within twelve years of the 
passing of the decree. In that application he prayed as follows i—* 

tc I pi av for recovery of the amount- of Its. 7,037*4-10 from the defendants 
in accordance vifcli the claim as shown in the application for execution. The 
same is as follow ; — (1) On account of some urgent ciusc and occasion the 
defendants are now going to come specially to Okhamandal. Therefore, at 
that time as to whatever moveable pxoperties I may point out for tailing 
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unda atUclnnent m wbatsoevei villages and. at whatsoever places m Okha- 
mindii the same may be attached and sold by auction and the moneys derived 
then.fi can may be paid to me. (2) I! the defendants’ moveable property bo 
imufhc'tnt to satisfy the monejs then 3 ou would be pleased to cause the 
mom jh to be meo\ excel and cn to me by uifoicmg' foi tint purpose an 
oi da ioi imprisonment a c amst the defendants The defendants ate 
abscoi ding fo a foieign temtoi}. Theyhaie now no pioperty at all mutton 
the jurisdiction of th s Couit Thaefoie simultaneously with enfoicmg 
execution as against move iblc piopei ty you will also compel them to appeal 
befbie this Honomable K 3 ayadlushi Couit. J 

On the 25tli oi July 1905 an order was made by the Amieli 
Court to the effect that-— 

“The Daikhast (application foi execution) aftei lirvmg been legisteied in 
ihe leglster book an oidei foi execution shade! be issued for attaching the 
defendant mou ible piopeit y. The othei pnjei is for anest ai d imprison- 
ment of the defendants. As to that niattu alon D with the oidei dealing with 
the case oi non-satisfaction cf moneys fiom moveable property a notice 
should be issued agunst the defuidants calling upon them to show cause why 
an oidei should not he issued foi then aucst and imprisonment. J 

Upon that notice a sub-cquent older was made on the 80th 
July 19QS declining to issue execution against the defendants 
peisonally. 

The plaintiff 1 then applied to the Amreli Ccuit for an order 
transmitting the decree for execution to the High Court of 
Bombay That application was refused on the 17th October 1908, 

An appeal was prefen ed to the appellate Court sitting in 
Baroda* upon which an older was made setting aside the order 
of refusal of the Amreli Couit. 

The judgment of the Baroda Court is important. The Judges 
say — 

“We hold that when the decree was such as could be executed, the lower 
Court should not have objected to granting the appellant's application. Had 
the Daikhast of the appellant been presented on the 15th July 1906 instead of 
on the 15th July 1905 after the date of the deciee, then it could have been 
hold than the decree was no longer such as eaild be executed. Such is not, 
however, tlic case m the present proceedings. Hence the appellant’s decree 
was not time -haired but was within time We, therefore, decide that the 
application made by the appellant for a certiGcate for the execution of ihe 
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deeiee m the Bombay Higli Oomt deserves to be granted. When the decree 
is sent to the Bombay High Court for execution, that Court will see whether 
the decree can be executed according to their law of limitation* But that 
point has not been considei ed here It seems that the question is a difficult 
one But according to our law the deeiee Is such as can be executed/* 

In an earlier part of the judgment upon the question whether 
the lower Court was right in deciding that the application 
having been made after twelve years the deeiee became time- 
barred and could no longer be executed, the learned Judges 
hold that 

“ Piopeily speaking the application uas not a Daikhast but an application* 
What pai ticulars there ought to be m a Darkhast for execution of a deeiee is 
st ited in the Civil Procedure Code, section 228 As the said puticulaib aie not 
stated in this application, the same does not become a Darkhast. But it is an 
application made according to Ci\ ll Pi oceduie Code, section 217. Such an appli- 
cation fox the transfer of a deeiee is a step) m aid of the execution of the 
deeiee within the meaning of clause 4, Article 179, Schedule II of Act XV of 
1S77. The British High Couits have held as above ” 

Mr* Justice Macleod having an incorrect translation of the 
plaintiff's application for execution, dated the 10th July 1905, 
was under the impression that the application was for attachment 
of 66 whatever moveable property the defendants might 
have at Okhamandal or any other place whatever/' That, 
however, was not the application. The words were ; “in what- 
soever villages and at whatsoever places in Okhamandal the 
same may be attached/' Okhamandal being within the jurisdiction 
of the A mi eli Court, the application for execution was m 
order in so far as it related to moveable property in Okhamandal. 
Mr. Justice Macleod being of opinion that there was an order 
for execution based upon an application for execution of moveable 
property of the defendants wherever situate, held that he 
was bound by the older of the Amreli Court for execution 
against the moveable pioperty mentioned m the application of 
the 19th July 1905 and that therefore the attachment against 
the property of the defendant in the Mulji Jetha Market in 
Bombay, which was more particularly specified m an application 
to the Prothonotary after the decree had been transmitted from 
Baroda to Bombay for execution* was a good attachment* 

In coming to that conclusion he felt himself to be bound by 
the decision of this Court in Ilusein Ahmad Kaka v. Saju Mahamacl 
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Sa/nd&h That was a case in which after a decree had been ob- 
tained against a judgment-debtor in the Court of Small Causes at 
Rangoon in 1S83 and after 'the judgment-debtor who had been 
arrested in execution had died in gaol in December 1888, an 
application was made to the Rangoon Court in November 1886, 
under section 218 of the Civil Procedur Code, for the execution of 
the decree against the judgment-debtor’s legal representative. 
The Rangoon Court in February 1887 ordered that the decree 
should be executed and it was thereafter transferred for execution 
to the Court of the First Class Subordinate Judge at Surat, 
and a Darkhast for execution was presented in that Court on 
the 22nd April 1887 against property in Surat. Ix> was objected 
by the defendants on the record that the decree was barred by 
limitation. The Subordinate Judge overruled the objection and 
oidered execution to issu*, being of opinion that the plea of 
limitation could not then be raided. The District Judge, on the 
other hand, considered himself competent to enquire into the 
propriety of the order for execution made by the Rangoon 
Court in February 1857. It was, however, held by this Court 
on appeal that the District Judge had no power to determine 
whether the execution was barred in February 1887 or not, for 
an older for execution, though it may be erroneously made, is 
nevertheless valid unless reversed in appeal. 

Incur opinion, the case of Unwin Ahmad Kola v. Sajn Mali am ad 
Sahd® has no application here. The order for transmission by 
the Raroda Court is not an order for excution, nor is the application 
for transmission by the Raroda Court to the Bombay Court an 
application for execution , and we are of opinion that the objection 
taken on behalf of the judgment-debtor is good, namely, that the „ 
present application against the property of the judgment-debtor 
in the Mulji Jetha Market in Bombay is barred by the provisions 
of section 48 of the Civil Procedure Code. That section provides 
that where an application to execute a decree, not being a decree 
granting an injunction, has been made, no order for the execution 
of the same decree shall be made upon any fiesh application pre- 
sented after the expiration of twelve years from the date of the 


a) (1890) 13 Dorn. 28, 
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decree sought to be executed. Here, we have an application 
made to the Froth on otary of this Court in Bombay after the 
transmission by the Baroda Court of the decree and that appli- 
cation is a substantive application with regard to the property 
in Bombay which was nob the subject of any previous applica- 
tion. It is an application made in accordance with the pro- 
visions of Order XXI, rule 11. 

There is ample authority for the proposition that an order 
by a Court passing a decree for the transmission of a decree for 
execution to another Court is not an order for the execution of 
the decree, nor is an application for the transmission an ap- 
plication for execution: Nilmaiy Smgh Deo v. Jhiesmr Ba- 
nerjeeO) • Buja llossein v. Monohur Das®, The whole of the 
argument on behalf of the plaintiff upon this point has been 
devoted to the attempt to satisfy this Court that the order for 
transmission is an order for execution. It is, however, clear 
from the records of the Baroda Court itself that the application 
for transmission was treated as an application for transmission 
and nothing more, and that the outer which was made for 
transmission was not treated as an order for execution but as 
an order for transmission re the execution of the plaintiffs 
decree. 

Here, therefore, we are concerned with a fresh application 
made more than twcl\e years after the date of the decree, and 
it is clear from the provisions of section 18 of the Civil Procedure 
Code that it cannot be entertained. 

We, therefore, reverse the decision of the lower Court, and 
make the defendant’s summons absolute with costs throughout. 

The amount withdrawn must be refunded. 

The order for costs will include poundage expenses. 

Decree reversed. 

Attorneys f oi the appellant : Messrs, Malvi , Iliralal , Mody and 
Banehoddas . 

Attorneys for the respondent : Messrs. Difaldt > Dhanjisha and 
Soonderdas* 

K* M C T* K, 
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Before Mr » Justice Damr. 

TEE ACHE E & Co., Ltd., Plaintiff^ t \ MAHOMEDALLY 
AD AM J I PEEEBHOY, Defendant* 

Sale of immoveable property — Marketable title to the satisfaction oj the 
purchaser’s solicitors — Specific performance . 

When a vendor of immoveable property desires to enforce a contract for sale 
with a condition that the title adduced should be to the satisfaction of the 
purchaser’s solicitors, he must prove either that the solicitors did approve of 
the title or that there was such a title tendered as made it unreasonable not to 
approve of it. 

Clack v. Wood® followed. 

This was a suit for the specific performance of a contract for 
the purchase and sale of immoveable property situate in Byculla. 
By the contract, which was contained in correspondence that 
passed between the parties towards the end of the year 1907, 
the plaintiff Company agreed to sell and the defendant to pur- 
chase the property for the sum of Bs. 2,50,000 on certain 
conditions which were subsequently slightly modified. One of 
the terms, which was retained without modification, was that the 
vendors should deduce a marketable title to the satisfaction 
of the purchaser's solicitors. 

In pursuance of the contract the defendant paid to the plaintiff 
Company a sum of Es. 50,000 by way of earnest-money, and 
later, in consideration of a postponement of completion, a 
further sum of Es. 50,000 towards the purchase-money. When, 
however, the defendant's solicitors came to investigate the title- 
deeds to the property and received answers to certain requisitions 
put by them to the plaintiffs, they contended that the title was 
not satisfactory in accordance with the terms of the contract 
and, eventually, by a letter of 7th April 1909, purported finally 
to rescind the contract. 


* Suit Ko. 52? of 1909. 
(a >18S2)9Q.B. D. 276. 
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The plain ii fib therefore filed this suit to enforce the contract:. 
The defendant in his written statement counterclaimed for a 
return; with interest, of the Rs. 1,00,000 already paid by him 
to the plaintiffs, and for a further sum by way of damages. 

The chief points at issue and the arguments of counsel are 
clearly set forth by the learned Judge in his judgment, 

Imerarity, with Robertson and Chamier , appeared for the 
plaintiffs. 

Lowndes, with Strongman , Advocate-General, and Jar dine, 
appeared for the defendant. 

Davab, J, ; — The plaintiffs in this suit arc a limited liability 
Company which was incorporated in the early sixties. They 
acquired the business and the properties of certain individuals, 
who were, previous to the formation of this Company, carrying 
on business in Bombay in the name of Treacher & Co. The 
plaintiffs since their incorporation have continued to carry on 
their business in Bombay in the name of Treacher & Co., Ltd. 
Amongst the properties acquired by the Company, were certain 
lands and buildings thereon situated at Byculla at the comer 
of Duncan and Bellasis Junction roads. The property was 
conveyed to the plaintiff Company soon after its formation and 
the Company has been in occupation and possession of the 
lands and building thereon ever since. It appears that the 
Company were desirous of selling their Byculla property and 
they attempted to sell the same by public auction on the 18th 
of November 1907, As however there was no attendance 
of bidders, the property was not put up for sale. The defend* 
ant, who is a merchant and one of the sons of a well-known 
citizen of Bombay, Sir Adamji Peerbhoy, hearing of the desire 
of the plaintiffs to sell their property, opened negotiations with 
Mr. Knowles, the General Manager of the plaintiff Company, 
with a view to purchase this property. The negotiations cul- 
minated in a letter which the defendant addressed to the 
plaintiff Company on the 28th of November 1907. In that 
letter the defendant offered to purchase the Byculla property 
for a sum of Rs. 2,50,000, on certain terms and conditions 
mentioned by him therein. The principal terms with which we 
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are concerned in this case aie, first, that a portion of the 
plaintiffs* land which was Sanadi land should be converted by 
the plaintiffs and sold by them « as of qnit and ground rent 
tenme free from all claims of Government or Municipality but 
subject to the payment of quit and ground rent and Municipal 
taxes as from the date on which the sale is completed , * and 
secondly, that the plaintiffs were “to deduce a marketable 
title to the premises to the satisfaction of the purchaser's 
solicitors/* In this offer the defendant gave the plaintiffs option 
to complete the sale within three months or ten months from 
the date of the acceptance of his offer. After certain corre- 
spondence had taken place between the parties, the defendant’s 
offer was eventually accepted by the plaintiffs. The defend- 
ant paid Rs. 50,000 by way of earnest-money and it was 
arranged that the sale should be completed at the end of ten 
months. Under this arrangement the defendant would have 
had to pay the balance of the purchase-money and complete 
the sale by the end of September 1908, The plaintiffs were 
ready and willing to complete the sale in September. The 
defendant, however, seems to have been in some difficulty 
about completing the sale at the end of September. By 
their letter of the SJst of August 1908 the plaintiffs intimated 
to the defendant that they were ready to complete at the end 
of September. On the 9th of September the defendant, 
addressing the plaintiffs* General Manager Mr, Knowles, says 

H You will recollect that the wiitei had mentioned to you that the com- 
pletion of the sale of the propeity should be allowed to stand over for about 
eight months from the l&fc instant, the pui chassis in the meantime paying 
inteiest on the b dance of the purchase-money at 5 per cent, and all taxes and 
ir alliance.” 

lie asks Mr, Knowles to place this proposal before the 
directors and to request them to accept the same. On the 12th 
of September the plaintiffs acceded to the defendant’s request to 
postpone completion of the same on certain terms which are 
set out in their Manager's letter to the defendant of that date. 
After some further correspondence, it was eventually agreed 
between the parties that the completion should be put off for 
eight months on certain terms, one of which was that the defendant 
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was to pay to the plaintiffs a further sum of Its. 50,000 
towards the purchase-money. The defendant accepted the 
plaintiffs* terms and ultimately on the J 1th of November 1908 
ho paid in a further sum of Rs. 50,000 and the completion was 
postponed for eight months. It is not quite clear whether the 
eight months were to be calculated from the 1st of September 
or the 1st of October. The plaintiffs in their letter of the 12th 
of September say : 

t£ The Board aie piepaied to allow }Oi to defer the same (meaning comple- 
tion of pm chase) for eight months fiom the 1st instant ” 

111 their letter of the 11th of November, their General 
Manager says : — 

“ I note that the balance of t a lac and fifty thousand w ill ie paid witlun 
eight months fiom the 1st of October last, according to the conditions laid 
down in my letter of the 12th of September last ” 

Thete is thus a small contradiction in the eoirespondence as 
to the date of completion According to the terms as originally 
proposed by the plaintiffs and accepted by the defendant, 
the time for completion was extended for eight months from the 
1st of September which would be the end of April. Possibly the 
plaintiffs* Manager was in error when in his letter of the 11th of 
November he talked of eight months from the 1st of October. For 
the purpose^ of this case, however, this small contradiction is of 
no importance, and I will assume that the contract between the 
parties was that the sale should be completed eight months 
from the 1st of September; that is, by the end of April I909 t 
One of the terms imposed by the plaintiffs in their letter of the 
12th of September 1908 was that the defendant was to sign an 
agreement drawn up by their solicitors in which the terms 
mentioned in the letter together with those already settled 
between them should be embodied. In the course of correspond- 
ence in connection with that agreement, the defendant’s soli- 
citors, on the 12th of November 1908, asked the plaintiffs* 
solicitors to send them the title-deeds relating to the property 
to enable them to investigate the title. Such title-deeds as the 
plaintiffs had, were sent to the defendant’s solicitors and the 
defendant’s solicitors instituted a search in the Collector's office, 
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the result of which is embodied in ceitain notes raid a report 
of their clerk which collectively form Exhibit A-37. On the 26th 
of January 1900, the defendant’s solicitors sent certain requisi- 
tions on title of the plaintiffs to the property contracted to 
be sold by them, and in the letter which accompanied the 
requisitions they ^ay 


“ findl the lequi&itinns aie ^atisfactoiily answered and objections removed, 
we aie unable to advise our client to accept the title and to sign the proposed 
agreement 3 5 


The plaintiffs’ solicitors answer the requisitions but refuse to 
answer some of them. After the requisitions were answered, 
the defendant’s solicitors on the 8th of Febiuary 1909 wiite 
and say that the plaintiffs had not made out a marketable title 
to the property to their satisfaction in accordance with the 
terms of the contract and that the answers to the defendant's 
requisitions were not at all satisfactory. They intimate that 
their client declines to execute the agreement and they demand 
repayment of the one lac of rupees paid to the plaintiffs, adding* 
that if the money was not immediately returned, their client 
would claim interest at the rate of 9 per cent. The plaintiffs’ soli- 
citors on receipt of this letter write and enquire in what respect 
the defendant’s solicitors were dissatisfied with the title and 
what answers to their requisitions were unsatisfactory. They 
offer to furnish all further information in their power as to the 
title, provided the defendant’s solicitors specified in what respect 
further information was required. On the 27th of February 
they again write and say : — 


i( You have not pointed out lieu oiu aii^ws show that ciu* clients' title is 
insufficient. Vr e aie tumble to discover that any justification exists for the 
position taken up hy your client/’ 


They repeat their request for an explanation of the defend- 
ant s reasons for saying that their clients’ title to the property 
was not a marketable title. The letters written by the plaintiffs’ 
solicitors at this stage evince very clearly a desire to give eveiy 
information in their power and to do all they could to remove 
any doubts as to their clients’ title in the minds of the purcha- 
ser’s solicitors. The defendants solicitors, however, treat these 
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attempts in a very stand-offish manner. All they think fit to 
say to Messrs. Little & Co., in answer to their persistent 
enquiries, is in these terms : 

ic "We have aheady btated to you that your clients hare failed to make out 
a marketable title to our satisfaction and that yom answers to our requisi- 
tions axe not at all satisfactory.” 

The plaintiffs* solicitors, however, do not relax their efforts 
to induce the defendant to complete the sale, and on the 
29th of March 1909 they address a long letter in which 
they answer several of the requisitions which they had 
previously declined to answer and which they still main- 
tain they were not bound to answer. The defendant's 
solicitors, however, do not change their attitude and on the 
7 th of April 1909, they repeat that the plaintiffs had failed to 
make out a marketable title and to answer the defendant's 
requisitions to their satisfaction and they make that a ground for 
a final intimation that by that letter their client put an end to 
the contract between him and the plaintiffs. The defendant 
relies on this letter as the final rescission of the contract on his 
part and the case of the defendant has been argued before me 
on the basis that he formally and finally rescinded the contract 
on the 7th of April 1909. 

On behalf of the plaintiffs it has been contended that they 
had a perfect title to their property, that before the date of the 
completion they had made out a marketable title to the property 
and that they were entitled to insist on the defendant 
performing his part of the contract and completing the pur- 
chase. It was further contended on behalf of the plaintiffs that 
the defendant had no right to rescind before the time for comple- 
tion was up and it was pointed out on their behalf that if the 
defendant's solicitors had only chosen to make their doubts and 
difficulties clear to the plaintiffs' solicitors, no misunderstand- 
ing would have arisen and those doubts and difficulties would 
have been easily removed. 

The main question to be considered in the suit is, whether 
the plaintiffs have a marketable title to the properties which 
they contracted to sell to the defendant. Incidentally other 
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questions arise, such as, what effect should be given to the 
stipulation in the contract that the marketable title which the 
plaintiffs wore to deduce was to be to the satisfaction of the 
defendant's solicitors, whether the defendant was entitled to 
rescind on the 7th of April as he purported to do, whether the 
plaintiffs had made out a marketable title before the alleged 
rescission, and lastly whether in any event the plaintiffs had not 
succeeded in making out a satisfactory marketable title at the 
hearing of the suit) 

There is no doubt in this suit that the purchaser's solicitors, 
Messrs. "Bicknell, Merwanji and Itomer, have in clear and ex- 
plicit terms intimated that the plaintiffs had not succeeded in 
deducing a marketable title to their satisfaction. It is necessary, 
therefore, at the outset to ascertain what is the exact legal 
effect to be given to the stipulation in the contract that the 
plaintiffs were to deduce a marketable title ‘‘to their satisfac- 
tion/’ Mr, Merwanji, who attended to this matter, on behalf 
of the defendant, is a solicitor of very large experience, and I 
have no doubt whatever that the doubts and difficulties he felt 
with reference to the title were genuine doubts that arose in 
his mind. In order to safeguard the position of his client and 
1 1 the same time to save himself from any allegation of acting 
arbitrarily or capriciously, he submitted a ease to counsel for his 
opinion, and a perusal of the case he submitted, together with 
the opinion thereon (Exhibit 7), cleaily establishes that Mr, 
Merwanji placed the case before counsel very fairly and that 
the learned counsel, whom he consulted, shared his doubts 
and difficulties. Is that by itself sufficient to justify the 
defendant in putting an end to the contract ? That I think 
necessitates a careful consideration of* the question, what is the 
legal effect of such a clause in the contract ? Mr. Inverarity for 
the plaintiffs contended that the clause in the contract meant 
that all the solicitors forming the firm of solicitors who attended 
to this matter should have considered the question and formed an 
opinion before the plaintiffs title was pronounced not marketable. 
3 doubt if M)\ Imerarliy was serious in this contention, for a 
clause such as I am now considering is not uncommon in agree- 
ments for sale of properties, and if every member of a firm of 
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solicitors acting for purchasers of propci ties had to form an 
opinion bcfote this clause could ha\ e any effect, it would obvi- 
ously be a thoroughly useless provision in a contract for in many 
firms all the partners are not ulway s in this country and it would 
he manifestly impracticable to expect that every partner in s 
firm of solicitors should independently investigate a title and 
form an opinion before the opinion contemplated in such a clause 
could be given effect to. In this ease there i* no doubt that the 
plaintiffs knew who the defendant's solicitors veto befoie the 
contract was made. The senior partner of the fain Mr. Bicknell 
was on the Boaid of their Directorate and they knew that his 
firm were the purchaser’s solicitors They must, therefore, be 
taken to have agreed to the investigation of their title by some 
member of that firm. 

The question as to what is the legal effect of a stipulation 
similar to the one I am now considoiing is discussed in the 
case of Jlinsej/ v. Hotne-Paynr (l K The Court of Appeal in that 
case held that the words a subject to the title being approved 
by my solicitor” were not merely an expression of what would 
be implied by law, but constituted a new tcira. A careful perusal 
of the case, as it was before the Com I of Appeal, shows 
that the main question the Com l was considering urns not 
exactly what is the legal effect of Mich a clause or what was the 
exact meaning to be athched to such a stipulation, but the real 
question before the Oouifc was, whether them was a concluded 
contract between the parties and the Comt held that there 
being no specific acceptance of ihh padiadar term, theie was 
no concluded contract between the paities. This appears to be 
clear from the judgment of Lord Justice Cotton, who says: 

That bemg so, tlioba woi<L mho&uce a new teim, ind the letter is not an 
acceptance pure and simple of the offer contained m the piewous letter.' 1 

Of course incidentally Lord Justice Cotton does discuss the 
effect of such a clause and says ; 

“ This stipulation would make the solicitor, provided he acted reasonably 
and hand fide , the sole and absolute judge as to whether thei e was or was 
not a good title.” 


B 1772 - l 


(t) (U73) 8 Ch. D. 670, 


1910, 

Tai \( try i 
K Co,, Li i>, ? 

MuHOiun- 
my Aixuux 
Pi i ubho> , 



118 


1010 , 


Tltl U J1EP 

l Co , Lm, 

M virotfiB 
A? TV Al AW 
TT»« IH) 9 


THE INDIAN LAW REPORTS. [YOU XXXV, 

But the main question in the suit was, whether there was a 
concluded binding agreement between the parties; and it was 
held that “the insertion of this clause in the letter of accept - 
nice by the purchase! v as a new term and that the insertion 
of such i new tenn was not such an acceptance of the offer a* 
uould ei cat* a binding contract between the parties/ 5 

This si me case went to the House of Lords* 1 ). Lord Chancellor 
Loul Caunb in the course of his judgment discusses the question 
rather more fully with refcienee to what is the exact legal 
meaning and effect of such a clause in the contract. He 
says 

(i I am disposed to look upon the words ib meaning nothing moie than a 
guaid agtmsfc it* bom*, supposed tint the title was to bo accepted without 
nn ©^ligation, as moaning in f \ t the titD must be investigated and approved 
ot m the usual which would be by the solicitor of the purchaser, Of 
remise that would he subjet t to anj- objection winch the solicitois male being 
submittal to decis on b> i piopor Couit, i£ the objection was not agreed io/ ; 

Mr. Justice Wilson in Sncgopal M%lhclc v. Sam Chum Fvs- 
hm® follows the decision of the Appeal Court in Hussey v 
TIorne-TctifribW obsen mg that the views expressed by the Lord 
Chance 11 0 ) in the House of Lords, though they were sufficient 
to iaise doul ts in oveiy mind, were still not grounds of decision 
and therefore lie felt it his duty to follow the decision of the 
Appeal Couit. It seems to me that In spite of the fact that 
the views of Lord Cairns weie not the grounds of decision, the 
seasons which he gives for the views he expresses are absolutely 
convincing in favour of those views. Even the Couit of 
Appeal aie constrained to read a proviso m these teims while 
giving legal effect to its meaning. For Lord Justice Cotton in 
holding that this clause introduces a new term in a contract, 
observes that this stipulation would make the solicitor H provided 
he acted teamxalhj and Iona fide, the sole and absolute 
judge as to whether there was or was not a good title." Ordi- 
narily in a contract for the sale and purchase of immoveable 
property, in the absence of a special stipulation such as I am 
fliscussing, tne tilm previous to completion would necessarily 

(b (IS? 4 App. Cas. 311. (2) (1332) 8 Cal 856, 

(1878) 8 Ch. IX C70. 
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have to be investigated, and the proper pel son tc investigate a 
title would naturally be the solicitor employed by the purchaser. 
And I take it no purchaser would complete if his solicitor ad- 
vised Mm that the vendor had not succeeded in making out a 
marketable title. If in such a case the vendor insisted that he 
had made out such a title, the question would naturally be 
adjudicated by a Court of law. It could, I think, hardly be 
contended that it is open to a purchaser, in whose contract such 
a clause is inserted, merely to say u the title is not made out to 
the satisfaction of my solicitors and therefore I refuse to com- 
plete.” Such a construction would, as observed by Loul Cairns, 
u reduce the agreement to that which is illusory ” and would 
leave a vendor absolutely at the mercy of the purchaser. It 
seems to me, however, that although there was a difference of 
opinion between the Court of Appeal and the Lord Chancellor 
in Hussey v. Horne-Pagne^, so far as the question of what is the 
true effect of such a stipulation, there is no real difference be- 
tween the views expressed by the Appeal Court and the Lord 
Chancellor. For even the Appeal Court, although it was of 
opinion that the clause in question introduces substantially a 
new term, the meaning they give to that term by reading into 
it a proviso that the solicitor acted reasonably and bond fide , 
safeguards the vendors of proper ties from many difficulties 
which the Lord Chancellor foresaw, if such a clause was con* 
struut as giving an arbitrary and absolute power to the pur- 
chaser’s solicitors to reject a title made out by the v endoi, however 
good such a title may be. The true view I think of this clause 
is taken by Lord Justice Lindley in Clad v. JTood&K In the 
course of his judgment his Lordship observes * 

tc The plaintiff vugs on a mitten agieement which contains the words * subject 
to the title being appio\e& by my solicitor/ What had the plaintiff to do at 
the trial ? He ought either to have pioved that the title was approved ox that 
theio was such a title fendeied as made it unreasonable not to appiove it ” 

Having regard to these authorities, I am of opinion that it is 
not sufficient for the defendant in this case to avoid his obliga- 
tions under the contract to complete the sale by merely 
showing that his solicitors were not satisfied that the title made 
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out l>y the plaintiff was a marketable cue. As observed by Loul 
Justice Cotton, in the Court of Appeal in Hussey v. Horne - 
Pagne^, he must also satisfy the Court that his solicitors acted 
reasonably and bond fide . 

Now in this case there is no question about Mu Merwanjfs 
bond jitfes. There is no doubt In my mind that Mr. Merwanji 
acted with the most scrupulous good faith. He did not trust 
to his unaided opinion, but submitted a straightforward case to 
an eminent member ot our Bar, and it was only when his doubts 
were confirmed that he adopted the attitude he did The ques- 
tion then is, did he act reasonably f Lord Justice Linclley's 
language in C lade v* Wood makes it quite clear as to what 
would be under similar circumstances reasonable conduct. Of 
the two things that a \cndor has to establish, when he desires 
to enforce a contract for sale with a condition that the title 
adduced should be to the satisfaction of the purchaser’s solici- 
tors, would be either to prove that the solicitors did approve 
of the title or that there was such a title tendered as made it 
unreasonable not to approve of if. The effect of all this is that 
the plaintiffs, before they can succeed in compelling the defend- 
ant to perform his part of the contract, have to establish that 
they adduced and tendered such a title to the defendant that 
the rejection of it by the defendant’s solicitors was unreasonable. 
It would, therefore, be necessary now to examine what was the 
title made out and tendered by the plaintiffs to Mr* Merwanji. 
Was it such a title as would induce the Court to hold that its 
rejection by Air. Merwanji was unreasonable ? 

The plaintiffs have tendered to the Court evidence of their 
title to the property in question which L mainly documentary 
evidence produced from the records to the Collector of Bombay 
and from other sources. The Collector's Head Surveyor, 
Mr* Vaitlya, has given very useful evidence m the case and has 
produced many document’, from his office, tracing the history 
of the different piece? of land which go to make up the property 
uow contracted to le .old by the plaintiffs. The history of 
the different plots making up the land on which the defendant's 
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building stands, is traced by Mr. Vaiclya fiom as early a date 
as 1821. It is true that some of the documents produced on 
the plaintiffs 5 behalf were not discovered till after the hearing 
commenced. They, no doubt, help the Couit to a certain extent. 

I think, however, that it would be but fair to the defendant to 
confine the consideration of the question to such evidence 
as was available in support of the plaintiffs 5 title, before the 
defendant's solicitors finally pronounced their decision and 
rescinded the contract. Were the materials that were at the 
disposal of the defendant's solicitors and amilaVe to him 
sufficient to establish a title the rejection of which would be 
considered by the Court to be unreasonable ? Exhibit A-87 shows 
that the search taken by the clerk of the defendants solicitors 
was a fairly thorough and exhaustive search and was intelligently 
conducted. I feel perfectly certain that if the records m the 
Collector's office were personally inspected by Mr. Ivlcrwanji 
himself, if he had seen what his clerk seems to have seen, if the 
various entries and documents produced from the Collector's 
office had been before Mr, Merwanji's own eye, many of his 
doubts would undoubtedly ha\ e disappeared. There is no doubt 
that certain inaccuracies crept into the answers given by the 
plaintifiV solicitors to his requisitions. Those mistakes were 
duo to a difference in alphabetical marking of certain plots of land 
on different plans, with the result that they aggravated the 
doubts which had already been engendered m Mr. Merwanji's 
mind. The discovery of other documents, more especially of the 
agreement of the 1 7th of June 1870, Exhibit A-2D, explains 
away some of these mistakes. When, however, one carefully 
scrutinizes Exhibit A-37, which shows what materials were at 
the disposal of the defendant's solicitors, no doubt is left in mf 
mind that what was in the Collector's office and in the documents 
furnished to the defendant's solicitors by the plaintiffs 5 solicitors, 
afforded ample materials to establish that the plaintiffs had in 
them more than a marketable title to the property which they 
contracted to sell. It was said on the. defendant's behalf that 
the services of Mr. Vaidya were not at their disposal and that 
the explanations which he gave to the Court when producing 
the various documents before it, were not available to the defend- 
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solicitors. There L no doubt that Hr. YakUa’s evidence 
ha- materially assided the Court hi understanding the various 
documents tracing the history of the diflerent plots of land in 
que-tion, Hr, Vaidya Soem* to have studied the history of this 
land "oiuv time ego fee ether purposes and I have no doubt in 


my mind thH it rw hud use a t.=ked to give any information or 
fuuii*!i any explanation of any particular entry in the Collector’s 
books or of the documents in the files of the Collector’s office. 
Hr* Vaidya, would have done so* Hr, Her van ji had not before 
him the original entries and the documents inspected by his 
clerk. If lie had, I think many of his doubts would have been 
divdpnted. I cannot help thinking that if Hr. Merwanji, instead 
of treat irg the advance-, and overtures of the plaintiffs* solicitors 
in the stuuKdibk manner in which he did, had responded to 
them and met them In another spirit by explaining to them his 
doubt 3 and difficulties. lie would have been in a very much 
better portion to form his opinion and would have formed a 
muj’i; correct opinion *i-> to tnc pLiintiilV title than he did. lie 
mjy luuo been strictly within hL rights in lef using to say more 
than l;e did \i r .n in.- coire.-p^aiueuco. But a.* the evidence 
proae led buimv nm ami the title v a*- traced and explained to 
me. I could rut- resist a conclusion growing in my mind that 
Hr, Merwanji would have understood a great deal better the 


eilect of what his clerk had scon, if he had those materials under 
his own observation. Thai Hr. MenvanjLs studied silence and 
refusal to divulge the nature of his objections w T ero in a great 
measure responsible lor the error into which he fell and the 
error into which ho led his counsel, is dear from the incident 


wuth -deronce to the lorm oi the deed of enfranchisement of 
Smudi land. In the agL cement between the parties it was 
provided that the portion uf she pluintifiY land which was, 
originally acquired under -anads and which is spoken of as 
tSanaili land was to be by tliom converted into quit and ground 
rent tenure and sold as such. The plaintiffs entered inkT nego- 
tiations with the Collector for the necessary conversion and it was 
eventually agreed that in consideration of a payment of Rs. 50,000 
to Government, the Sanadi land was to be converted into land of 
quit and ground rent tenure. The defendant wanting inform** 
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ation applied to the Collector for the foim of the proposed 
enfranchisement deed and that form was sent to him. When 
the form was taken to the defendant’s solicitors, he felt that 
the words in it “ or other the quit and ground rent for the time 
being payable 35 wore objectionable. Ho seems to have formed 
a notion that if hm client accepted the enfranchisement deed in 
that form, bo might be taken to ha\ e acquiesced in the contention 
of Government that they were entitled at any time to raise the 
quit anl ground lent payable for the land. II a\ Ing formed this 
notion, he studiously keep? it to himself, never informs the 
plaintiffs 5 solicitors that one of bis main objections was the 
presence of those words in the deed and it is not till the written 
statement is declared on the 28th of August 1900 that the 
plaintiffs 5 solicitors come to know that one of the defendant’s 
contentions was that “ he was not bound to accept a document 
of enfranchisement in the form submitted by the plaintiffs* 
solicitors with their answer to the said requisition, inasmuch as 
under the said form of document the defendant, by reason of 
the covenants therein contained, would Le precluded from resist- 
mg any future increase of the amount of the quit or ground 
rent which Government might seek to impose but would 
be liable to pay such increased quit or ground rent 55 . 
This objection is foimulatcd for the first time in the written 
statement. It is no uoubt tine tl at those voids objected to by 
Mr. Merwanji appear in the form annexed to the answers to 
requisitions and also appear in the form sent to the defendant by 
the Collector. Now the true facts, as deposed to by Mr. Vaidya, 
are that this form was in the first instance put forward and 
adopted by Government on the 2nd of March 1907, as will appear 
from the endorsement on Exhibit A-5. On the 4th of December 
1908, however, Government altered the form and omitted the 
words that were objectionable in Mr. Merwanji’s opinion, as will 
appear from the endorsement on Exhibit A-6. If Mr. Merwanji 
had only drawn the attention of the plaintiffs 5 solicitors to this 
objection on his part, I have no doubt enquiries or representations 
would have been made in the Collector’s office and it would have 
been discovered without any difficulty that the form had been 
altered and that by some oversight or mistake, the Collector’s 
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oilier had -i-nl lo Du- defendant the old form winch had been 
al.i 3 id^n«-h In iV", Jlr. Herwanji had the new form before 
him nil Dr* Idih r.r I7ih r,f 1309 before the defendant^ 

n: iim n -tab m* rd v is »i« rt mv.]. Hi- attention seeing to have 
hr. n aeiirlh' di v.\ a r th: omission of the objectionable clause 
,nv 1 y*,t ht* si * : :d -oluto*;; -dent mcl nevoi gives the plaintiffs a 
dM:i n '* r >\ >Hinb.g t’Li* mmrrdm and 1 amoving the lmsuncler- 
'.ian.hi.i, A c * a waitm* or f ict ; rho plaintiffs have obtained on* 
Lamhhimvnit ef their Sanadi land in the form that does not 
con t tin. the clause objected to by the defendants solicitors. It is 
true rimy * blamed this on Die I Itli of December 1*309 but it is 
eh-arly v^.d-lKhe-I that Die plaintiffs, of ter the dth of December 
Uif’Sj, v.r* L T- in i position to obtain the form in which they even- 
ingly did r>J tain ir, Hur]«**nt any difficulty at any time that the 

* 1 . 1 *:i Imt icady t j cv-mploro. If has been urged on behalf 

• ‘fr! rt dd'< rahun ihd D..* pb’ntliiV solicitors were wrong in 
> in-in ' i*-* Vxi "'.-,1 c-TMhi rc^rddlions. I think the plain tiftY 

•ci. n:?i A A ^ r’< u : thin Dwir lights, in refusing, 

r t;-* v ».'i; t *» rf ihr — requisition 1 

In / /'A - A i:- 7 ' ' A :,v * .‘mU*: of Appeal held ref erring 

\* 'h'i'kt . ». > o ! . "i r: ' i . ' cs w e 2 ^ in v>e m tlii v case that sc such 
* ; u.‘-Don by the pm Air m«]ioiu>is '..'ere not proper questions 
to he par j n ruau.iuons to title A Lord Jnslico James says : 
f [ am of opinion Put. the qiiru/ion put by the pm chaser 
U anything but a i guisitiom It is a searching interrogatory 
put to the vendor- and ihdr «oliciiois/’ and it was held in this 
ca^c that neither the \emiors nor their -olioifois weio bound to 
answer any pair of the ren jisiDom 

Whether the plaintiffs' solicitors weie wise in icfusino’ to 

o 

answer tin* re. [nisltlon, is Another question, hut the fact remains 
that in their -ie.-hre to avoid conflict, they eventually did most 
fully answer the requisitions in their letter of the 29th of March 
1909. As I observe 1 before, the plaintiffs 5 solicitors were un- 
doubtedly in error in the explanation they give with reference to 
certain small plots of land which go to make up the whole of 
the land contracted to be sold. How this mistake arose would 
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become quite clear at a glance by putting the two plans* one 
annexed to Exhibit A-1D and another annexed to Exhibit A-29* 
side by side. The plou marked B in Exhibit A-19 happens to bo 
nmked 0 in Exhibit 2J. The plot which is maiked C in 
Exhibit A-1D is marked D in Exhibit A-29* and the plot which is 
marked D in A-1D Is maiked 13 in A-2 K At the time when this 
misunderstanding aios^ unroitunaicly Exhibit 29 had not been 
discovered* and hence the dikbtiULs in Ucniify mg the plots by 
letters and making the measurement ; j of thc-e plots f*t in with the 
plots desciibcd by alphabetical lettmiig. I do not think* how- 
ever* that that mistake Las a"»y icd tu ct on the question 
between the paities. As 1 have observed above* if lit. Merwanji 
had been less i curved* if he had not held Messrs, Little & Co. 
at arm’s length* i£ them ha I been interviews between the respect- 
ive solieitois* if Mr. Men anji himself had inspected the records 
in the Collector’s office and seen the entries and the documents 
there for himself* I have no doubt that all his doubts would 
have vanished. 
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The evidence as to the pi ifotiffV Bile consists mainly, as I 
have observed ab >ve, of document*- which come from the Collec- 
tor’s custody an 1 rib r somcts, Guio the Iteuing, I have care- 
fully gone through Cm cbcumeinai y ev Hence loeoilol in this 
case by the li 0 ht of iho oirl e*i bme J\("i by Mr. Vaidya, and 
1 have come to Jic coach sion tb tV pi d ifiiL have made o it 
a much both r title to tV r prop - * T .in v r i^t m r ny people 
in Bombay v»ouI 1 be ebb to «ake ouj v do expect to a great 
m my properties. 1 do not ptrnow to O o nto a 1 tailed discus- 
sion of the various decunei^ tut go to pros., the plaintiffs’ 
title to the piopcity they c^niraebl to sell. It seems to me 
that the discussion befoie me in to Vvi ether the plaintiffs were 
bound to m ike out a 60 you* / iitL* as cmiucn led by ilr. Jardinc, 
or vv hetliei the d fondant vva^ bnnl to accept a 20 yeais* title* 
as contend xl by Mr. Inv erarhy £m the plaintiffs* h of no real 
importance in this cise. The plaintiffs 1 1 this instance have 
been abb to make out a salt ,f icbry tide which extends to a 
period eons! brably over 69 yers, end many cf the objections 
that were urged on behalf of the de'en 1 uu oem to me to be with- 
out any substance. For instance* Mr. Tar line cmLemlea that there 
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■were in the pos-msd m of K i d Slnlk DawooL In 183) he 
seems to have made a default in piying the Government dims 
and the land was sold aul purchased by the late Mr. Manekji 
Cersctji, wh daring Lis ale-time, was a prominent citizen of 
Bombay. Mi*, Manuk ji Cunelji held the land from 1839 to 
381) and during his occupancy he used a portion of the land for 
quanying stone, nidi the re dt that the quarry was converted 
into a tank. In 1819 Minekji Cuisetji made over this tank to 
Government for public p oq j >, as the ^tipply of voter was 
scarce in that loe day. Tli tank was given for the use of the 
public as a m maul to hh I at J 1 then It was subsequently 
exemptc 1 from tlm payment of the g"oun 1 rent, and by orders 
of Government rent t *> the eM'nt of ids. Io-lJ-2 being the 
proportional* rail of fclm I uid giv en up, Vv.m remitted by Govern- 
ment. The land so gh cn up by Mr. Man n kji Oursetji is desig- 
mted as tmk 1 ind <* nd e it •> on tin* plan a:tiched to Exhi- 
bit A-13 nviikci with the v urd ‘Tank h Alter he gave up the 
tmh land i‘o the ime of the p Alio in the } c ir 1859 by a deed- 
poll bearing d lie the 1 Ah of December 1S)9, he com eye 1 two 
pi \ * marked A and D to the linn of Tieaelur L Co. These two 
j>lot ^ A and 1) Annin *d in the ]o^c*:>sioii of the Gan till they 
were convex od t> thj limit*! ILibiliiy Compuiy. the present 
pkuiiiiA, Bo tout so lar a > plots A ,ml I) arc concerned, wo 
hare the fact thus they worn from 132! to 1S3) in the possession 
of Kami Bhaik i)a wood ; from 18 Jd to 185) they wav in the 
po^esGoii of Mr. Manesji Cmvmtji; from 185) to 1887 they 
Were in the povmYon of Freachor Co Co.; and from ISO 7 up to date 
they have been in the possession of the plaintiffs. Then wo 
have two small plots 13 and 0, These plots in the first instance 
formed a portion of the tank land and got into the possession of 
the Municipality, The nnjor portion of the tmk land even- 
tually earn) hick to Mr. Mmekji Cursctji but these two small 
portions never cun 3 t) hh possession and remained with the 
Municipality. Tile limn of t readier <\r Co. acquirul these plots 
in Ike early oaj J think in iSfj) and another in 1803 

from the -Municipality. Yne Municipal authorities do not 
appear to have obtained the previous sanction of Government 
to the sale of these and other plots of land in Bombay but 


1910. 


Troufiek, 
& Co , Ltd., 


XIEOM13B* 
ATLY Aimwr 

Peebeiioy. 



123 


THE INDIAN LAW REPORTS, [VOL. XXXV. 


1010. 


TEX ACM E 
& Co , Lti* v 

t\ 

Maiiovfd- 

ATLY AbIMJI 
Pm RBilOY, 


Government acquiesced in the s t ah r ales ani waived all objec- 
tions io them sales on their part by re-assessing and re imposing 
the usual quit and giouid rent asse&mient on these plots. 
The firm of Treacher A Go. hell them plots till 1837 and from 
tint time the present pbiatuL have been in possession. The 
only Haw in the title to th.se plots that can possibly be urged, 
is that the Municipality were not entitled to sell without 
Government sanction. Government condoned this informality 
in the sales and practically asseniel to them when they re- 
imposed quit and gro ml rent U\, ml I think any apprehension 
that the tiGc of the plaintiffs would bo imperilled after so many 
years of uninterrupted and undisputed possession merely because 
of this informality or defect in the sab would, I think, come 
well under the cite^ory of perils that were stigmatized as 
“ imaginary onl chuuvrical.’’ 

The only o;her plot that remains to be con Adored is the tank 
land. This plot wis in Shaik DawooVs possession between 
1823 and IS 3 J. In 1ST') Me Maiwkji Cuesetji acquired it at 
the CAlectods sab. He hell it All 1819, The Municipality 
ran thirl ii po^se Mm of it bom 1819 to about 1855: 
Mr Mtnehji rone piked this mil ualorceAain torum which it is 
unucc&wary to et cut Imre on 1 he cv mutually sol 1 the land to the 
present plalntilb by i convoy mice dated the 1st of August 1870, 
Exhibit A-29, and the plaintiffs have retained possession of the 
land ever since. 


This shortly is the history of the different plots of land which 
go to nuke up the property contracted to be sold. There can, 
I think, be no doubt that the title, such as the plaintiff* have 
made out to their pe me Ay. is, to put it at the very lowest, 
ccriunly a merkvlibb title. As I observed above, it is a 
better tide than many owner; in Bombay could make out to 
their properly. It .-Vends to a period considerably beyond 
sbty years and i) my mini it i , an unimpeachable title that the 
pf until b hive suejee led in miking out to their property. To 
reject such a title is to my mm 1 unreasonable, and I find that 
Mr. Merwanji was not right when he decided that the plaintiffs 
had failed to make out a marketable title, The opinion, no 
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doubt, was hoiestly forced in the light of what was before 
Mr. Merwanji, b it ia my opinion he failed correctly to appreciate 
the materials, reference to which his investigating clerk had 
placed before him. The learned counsel, to whom the earn 
was submitted, shared Air. Menvaiji’s doubts and difficulties 
because he really had not before him everything that should 
have been placed for his consiJeratio 1 . Air. Merwanji was con- 
tent to place before counsel all that was before him, but all 
that was before him was not ad that he coul 1 have had, if he 
had cither personally investigated the Co’lector’s records anl 
inspected all the entries and documents referred to by his clerk 
in Exhibit A-37 and if he had bee i a little more open and com- 
municative to the vendor’s solimtois, In spite of all his doubts, 
Mr. Lowndes does in his opinion siy tbit “the title is a fair 
holding one and might he accepted without much risk, if the 
vendor Compauy would give an indemnity bond. They are a 
substantial Company whose indemnity would, I imagine, bo a 
fair security.” Mr. Merwanji seems to have ignored this por- 
tion of counsel’s opinion altogether and never suggested the 
plaintiffs giving the defendant an indemnity bond. 

Having regard, therefore, to all tlm circ imdances of this case, 
I have co ne to the conclusion not only that the plaintiffs have 
a marketable title to their property and have established it to 
the satisfaction of the Court but that they had made out a 
marketable title before the same was rejected by the purchaser’s 
solicitors, 

I further hold that to reject a title such as was tendered, was 
under the circumstances unreasonable and that the consequent 
attempt to rescind the contract on the part of the defendant was 
wholly unjustifiable. 

[After finding on the various issues his Lordship proceeded — ] 

I hold that the plaintiffs are entitled to specific performance 
of the contract, and decree that the defendant do pay to the 
plaintiffs the sum of Rs. 1,50,000 with interest thereon at 5 per 
cent, per annum from the 1st of October 1903 till payment— the 
plaintiffs in their turn to convey the premises contracted to bo 
sold and give vacant possession thereof to the defendant. 
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I Lave considered the question of co^ts and hive come to the 
conclusion that the defendant must pay to the plaintiffs their 
whole eovts of this suit. Even after the plaintiffs had led their 
evidence and proved their title ^ the defendant up to the very last 
persisted in m lint lining that they had no marketable title to 
their ptoperty. I do not think this is a case in which any 
portion of the plaintiffs* costs should be disallowed* 

Attorneys for the plaintiff's : Messrs. Little §' Co . 

Attorneys for the defendant: Messrs, Bid noil 3 Meiiocnji §' 
Homer. 
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fjpfni « \>i Vet,)) 70 r )>}pj J'islin . i(h‘/ Mi Jn\t‘C Batch Jor* 

PniMLYJ OIPAtS iiAAKOdAL, IV.iXjirr \\d A I mL v .kt } v. L'AM» 
UOPAL JHHALAL \s*> < imnnmixus EjLS-roxnnx ls * 

Arbitration* -Slahnieot J pp>AA co,e f u v r.phiiov oj Caret — Appeal fuan 
order of Oea,f~~Civd PiocuVu* Cods {A<£ V of link .0, section toj, aud 
Soiled tel* J'V >'‘ile 11 —Lidia., A, lit* ‘Hiatt A*t {IX of ls fi 9)< sedion 1(1 

In ,imu1 filed foi pa; iit'on of j#«»ni /ciuiih piupcit;,. die p atks ameo 1 in 
refer tl>' mallei in s«r!>itrntiou. mi cl a commi order of lefeiOMii. v ’s takou. 
A dmiiar agreement lefoiiui to the Mime arUlialois questions as to the 
partition of such umuo\ cable j lopeity as outside the jurisdiction of the 
(.ouu in the suit* 

The ailnuaiois diMigiotd on ci-ilniii points, but, uisteaU of *cf erring t he u 
difference (ns tin 1 agreements of inference authoiisod thorn to do) to an umpiie. 
they submitted fheir own opinions in the iomi of a special case for the opinion 
of the Com t. In doings they purpoitcd to act under the provisions of the 


* Oiiyiinl {Suit Ko. 781 of 1008. 
Appeal Ko. 19 of 1010. 
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01% I i Procedu o Code (Act V of 1038b Schedule IT, iuIc 11 (i), and of the 
In dim Aj Miration Act (IX of 1899), section 10 (^)(2), 

The matter was decided h\ the Chamber Judge, and an appeal picfeiiod 
against the decision 

Held, tint no appe tl 1 ty. 

Imsmmh tin spec *tl ease was m no^ense an aw aid, it did not come 
within the Civil Pioeeduie Cede (Act V of 1908), Schedule II, mle 11 (l) ; 
but, m so far as it relat d to the ag eemenfc which was not the subject of the 
Komi’s oi da, it fell main the Indian Aibitiatioii Act (IX of 1899), section 
10 (7,)(a>. 

Suit No. 7S1 of 1903 was filed by the abovenained plaintiff 
against bis father and brothers for paitition of the joint family 
property, *=a\e such as w as sduatc outride the jurisdiction of 
the High (Joint. Subsequently, on 9th July 1909, two agree-* 
meat* of i defence to arbitiation were entered into by the 
parties The first related to the matters in dispute in the suit, 
and the second to the property situate outside the jurisdiction. 
On 10th July 1909 a consent order was taken in the suit, sanc- 
tioning the fust agreement as fm the benefit of the minor 3rd 
defendant, and inferring the matters to arbitration. All the 
dispute^ with jeganl h the piopciLy were thus referred to the 
ad dhntlon of Motors. Mihi and Alerwanji, two Attorneys of 
the High Com t, \ ith power in ci-o of disagreement to refer to 
an umpire. 

In tlio corns j of the ailutration proceedings the question arose 
as to whether piowsion should be made for the marriage 
expenses of the 3id deteinUnfc and £ >r the maintenance and 
mivriaqo expanse* of the 1st defendants daughter, Katni, before 
ascertaining what wxis joint property for the purposes of parti- 
Con, The atbPratois were unable to agree on the question, 

(0 “ Upn au> rc£c nice by au mdo of tl o ( unit, the aibitratoi oi urapbc may* 
wall tl 6 lui\o of tlu Coiufc, c tate tlio awud. a> to tic wlioleor iny pait tl creof m 
the f m < f a «puiil ca^i f r* the opinion of the Coirt, ai d tlic Court shall tit liver 
it opinion time n, and dull in du* such opuuon lob* added to and to form 
of t n aw aid.' 

Ui “ Hr aibia itois cn ampin a< tii g undu a submission dull, unUs* a ihffment 
„ intention is e pieced tbeivin,— * 

{&) have p wer to hi tie a special ense for the opinion of the Coqrt on a»y question 

]|W involved,” 


1910* 


PuBSuoTtrat- 

DAS 

BAMCiOPIL 

t. 

Rawuopat* 

Hxealai. 
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but, instead of iciertmg it to an umpire, they set out the facts 
an- 1 own opinion'* thereon and submitted them in the form 
of a M'eeia! ea-e foi the opinion of the High Court. The case 
'O submits d puipnvtcl tile a £ - special case pmsuant to the 
previsl-m: of tale !il, 2nd Schedule of tlie Code of Civil Proce- 
dm l\ cud so'juju 33, c-au-.e d) cl the Indian Arbitiation Act/ J 

Tlie i Latter came before HacleoJ, J,, in Chambers, and the 
k amed Judge held that before partitioning the joint family 
properties a reasonable sum should be set apait for the marriage 
expanses of the 3rd defendant and a reasonable sum should also 
be presented to Itatni to be appropi kited toner marriage and 
{C M ok lava expense. 

The pkiiniiif appealed, 

J g A*' 9 v.ith 5 !f:h\w a for the appellant. 

Jjes''\ for the let i e-pondent. 

Uhti'iil n.?-//. for the 2nd and 3rd respondents. 


f'( «-ir, (’. J. que-tion ail-c- in tins caso at the outset 

v. It* tli* r .i’ y appoa I will lio. 

■.[ :w.! Lpcu.mJ iignint an opinion oppressed by tl'c 
km hud (n.md.a Judge upon a .special caso stated to Lira, 
pui poitinp to 1 o stated in lie nutter of an aibitratiou between 
the phintiii and tlie defend mis in Suit No. 73] of 1 90S, pm- 
Miaul to a Consent Judge’, Order of the 13tb July 3 903 and in 
tlie unit r of ill, 5 Indian Ailitiation Act, iSOO, and an aibitra- 
tion Luw.-ai I'm Jiolum lin Ihmgopal, and Eamgopal Hiralal, 
L.nkinai a\ an Uamgopul and ivcsliavdeo Ramgopal, pursuant 
to an agreement between them, dated the 0 th July 1900 The 
panics to this last-named agreement ate the naitios to Suit 
No. 7-1. 

i he special cue states th it the suit was instituted for parti- 
tion of the properties other than the immovoible properties 
Mtuatc outside the jurisdiction of the Court belonging to the 
joint family consisting of the plaintiff and the defendant*. On 

the 9th of July 1909 two agreements were cntoied into between 
the parties. 
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Clause l) of the special case state* 

'* By thi' m-d agicpiiieu the partms agiecd tntu' •thu U> r> At io the awaid, 
determination i nd find m bii ration of Me-,ms. T, ibhuwandas Nuicr, nndas 
Malm and Mcrwanji Tvnikham Alpcuv ilia. Attorney's d tins Honourable 
(‘oratj to a^ciixin. or • 1 determine tho mo\ e d >lc pmpGitiies and assets jellied 
io tho 'said agreement belonging to the said joint family in which the =ml 
mbit-ratois might hold tho said Pm hotum Rimgopil entiilni ro the 1 chefs 
< 1 miit-ii in the above suit and to oiled a partition of the said properties between 
iliopajtics cm the footing tin! each of them vm-i entuled to an eoual one* 
bmitli sliare i herein 

Clause 4 says : — 

■•By the second agreement the piu:o« agieod to lofei to the awnd, d-otei- 
minafcton and final a» hu ration of ihi-wiM Mcs-t*\ Tublinwindat, K4iotam‘U& 
Aj ilvi and Meiw'iiiji K'ukhn^io Abmvvdli to a Britain ibe piopei other 
tJ.nn, those llrd mn\ bo held bvih> a, t d arhhra; o- to bo court*! bv i»he 
nfoiwsaiJ c m1 an 1 A. tola* iwu^uiy v.fimh Juicprff thereof. audio oiled 
n ]vihimr. tiencot bmv.ern th« pm do, «>u tfe** «"it»ti.ig Mon aid/ 

ClaU"0 u - tltf-s 

“By aCoiO'ht duilg<* ,, > Oido*, dai-'d ilw Lbth dul> Kmj,*, nmb 1 m lh»* -jluI 
muI. tin* sud nr?t igioenuntof lofiWiet i\a- to bo f«n thu hi neat 

of tho thd .kfuiAiit vrA ? auction. J, and if \\n~ «>ubiad that the maitaa 

jitit.nod in tl»* sail a 'i< <wi. ru <1 ief«n>** * ho »»iFentd f o ih* 1 arbiuniion 
(l ftht* od a»l dm to: 

Thini the case pioee-:*d. to -date ccituu fjuf'tions which have 
arisen to whether money- dvmhl h.» t up t j t for the mar- 
Mage expense-, oi* c< rlam mile an 1 temale members of the 
family and for the maintenance <4 a <sh\ mmol Rutni. Clause* 
12 , Vi and 14 arc a* idiom, — 

•< 12, Ibe aibitkih«r Tubhuw mid,/ Naiot end^ 31 dyt nwids that no sum 
should ho sit apaiL foi the e\ points of nmmgoof hushmho? or lor the 
expenses of wantage and 4 Mobil* a * end nnintc nance of Ratai, nor, in tho 
.ill oi native, any Mini pie emeu in hoi whhl: nm he appiopuatod fur hu 
in a triage expends 

* 13. The aibitiatoi Menvanj* Kaikhusm an aids th.u t» icmmaHc sum 
should he set apart for the expenses of iiianiagooi Ke-htvdeo and for tho 
expenses of mauiago, £ Mcluuva ’ and niulntumneo of Ilatni; oi, in the alier- 
native, a reasonable sum may be presented to lui out of the joint family 
property' wliioli may be jtppioprlaied for her warm# exiwiwiu. 

n 1772J-0 
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«H. The questions o£ law for the opinion of the Court are whether before 
partitioning the said -joint family properties a reasonable sum should he set 
npaifc by the aibitiatois out of the said piopeities . 

‘•(1) To provide for the maniage expenses of the 3rd defendant Keshav- 
deOj the unman ied son of Ramgopal Hiralal, the 1st defendant, and 
« (2) To proi ide for the maintenance, marriage and e Moklava * expenses of 
Bui Batni, the unman led daughtei of the 1st defendant, 

«(°,) Or, in the altei native, a leasonable sum may be piesented to her which 
may be appropriated for her marriage and * Moklava ’ expenses. 55 

Jt was necessary to provide for the reference to the arbitra- 
tors by the two agreements because owing to want of jurisdic- 
tion all the questions between the parties could not be raised 
in the suit in which the Consent Order was made, 

Now, where there is a reference with the intervention of a 
Court of justice, the provisions of the Indian Arbitration Act 
clo not apply, and the powers of the arbitrators are governed by 
the 2nd Schedule of the Civil Procedure Code. (See the pre- 
amble to the Indian Arbitration Act and section 89 of the Civil 
Procedure Code ) Therefore, with regard to the arbitration so 
far as it affects the subject of the suit, the arbitrators could only 
take the opinion of the Court under rule 11 of Schedule II of 
the Oiul Procedure Code, which provides that upon any refer- 
ence by an order of the Court, the arbitrator or umpire may, 
with the leave of the Court, stato the award as to the whole or 
any part thereof in the form of a special case for the opinion of 
the Court, and the Court shall deliver its opinion thereon and 
shall order such opinion to be added to and form part of the 
award. With regard to the other agreement of the 9th of July 
the pro^ isions of the Indian Arbitration Act apply. The only 
section of that Act, which gives the arbitrators power to take 
the opinion of the Court, is section 10 (£), which provides that 
they shall have power to state a special case for the opinion of 
the Court on any question of law involved. 

It ih conceded that if the arbitrators are merely stating a 
case fur the opinion of .the Court before they have made an 
award no appeal lies, as has been decided, in England with 
reference to section 19 of the Indian Arbitration Act of 1889, 
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in In re Knight and Tabernacle Permanent Building Society*® 
and In u Holland Steamship Company and Bristol Steam Navi- 
gation Company*®. It is, however, contended that this special 
case is an award in the form of a special case which the arbi* 
trators were competent to submit either under rule 11 of the 
2nd Schedule of the Civil Procedure Code or section 10 of the 
Indian Arbitration Act, and that an appeal is expressly provided 
for by section 104 of the Civil Procedure Code. 

With reference to the scope of section 10* (j) of the Indian 
Arbitration Act, it is material to note that in the English 
Arbitration Act, upon which the Indian Arbitration Act was 
based, there are two sections providing for references to the 
Court by arbitrators, namely section 7 (4), which permits the 
arbitrators to state an award as to the whole or part thereof in 
the form of a special ease for the opinion of the Court, and 
section 19, which permits them to state, in the form of a special 
case for the opinion of the Court, any question of law arising 
in the course of the reference. It appears to us that the legis- 
lature in framing section 10 (b) of the Indian Arbitration Act 
has deliberately followed the wording of section 19 of the 
English Act and in framing rule 11 of the 2nd Schedule of the 
Civil Procedure Code has followed the wording of section 7 (b) 
of the English Act. 

According to the decisions of the Court of Appeal in England 
in In re Knight and Tuber nade Pei mane nt Building Society® 
and 1 n re Kirklealkau Local Board and Stockton §' Middles- 
borough Water Board®, an appeal lies from the opinion of the 
Court expressed upon an award stated in the form of a special 
case, and that is provided for by section 104 of the Civil Proce- 
dure Code, 

It has, therefore, been necessary for counsel on behalf of the 
appellant to argue that the special ea^e with which we are 
concerned is an award stated in the form of a special case. This 
argument is only material with reference to the arbitration 
proceeding under the Consent Judges Order of the 16th of 

0J lim] z Q. B, G13. m (180G) ro l* T, too. 

to [1803] 1 Q. K 37S. 
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July* The agreement, which was adopted by ih at order provides 
that “ the arbitrators are authorised from time to time to make 
an itvenm award or awards or make or direct partial distribution 
or distributions of too said property and in ease the said arbi- 
trators shall by reason of disagreement or any other cause fall 
to make an award or determine any matter 01 matters hereby 
referred to them, the matter or matters as to which there shall 
be such failure be and they are hereby referred to the umpirage 
and decision of such person as the said arbitrators shall before 
entering upon this reference appoint to act as umpire who shall 
3ikowi.se have authority to make an i florin? award or awards/* 
The agreement, therefore, provides that in the case of disagree- 
ment between the arbitrators which prevents them from making 
an award such as Is contemplated in the agreement, the matter 
in difference is to be referred to an umpire who shall make the 
award, 


Now, the special eruo discloses a dificrenoo of opinion between 
the aibitr/itors, and tame has boon no reference to any umpire ; 
and Wu me unable to hold that the mere use (in our opinion, 
a mistaken u,e) of the v/oib a ward ” in clauses 12 and 13 of 
the 'jnjcul eu-e, emuer'd: *, rolti^nco to the Court for its 
upmmn upon a uifihiuuce between aiuitratom Id bo an award 
in the toiin of o s pound case. The special ea^c Is in no sense 
an award, r ilie award would have to provide, if any provision 
is in law necessary foi the expenses of the marriage of Keshavdeo 
or of Itatni, what sum siiould be set aside, but no sum is 
mentioned in the ca-e as having been agreed upon between the 
arbitrators as a reasonable and proper sum. Again, the special 
case leaves it open to the Court to take a view which is not the 
view of either of the arbitrators upon the questions submitted. 

1 acre is, therefore, no award which can be adopted by the 
Court by the mere expression of its opinion, and the case can 
only be, as it is expressed to be in clause H, a statement of a 
question of law for the opinion of the Court, 


■We are of opinion that this is not a case which falls under 
rule 11 of the 2nd Schedule of the Civil Procedure Code; 
but that it falls under section 10 of the Indian Arbitration 
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Act in so far as it relates to the agreement which was not the 191 
subject of the Court’s order of the 16th July 1909 ; and that, Tvsmonm- 
therefore, no appeal lies. iuhmmi, 

u* 

We dismiss the appeal with eo^ts. pamgopab 

HlBAliAL. 

Appeal dimmed* 


Attorneys for the appellant; Mes^is* Mai i ?, Uiudal } Modif and 
BanModdab. 

Attorneys for the respondent : Messrs. Miclhell, Mciwanji and 
Bonier . 

K. Mol* 3C, 

CRIMINAL REVIEW. 

Bffot e Mr. J mitre Batchelor caul Mr. J Ubtice Bao. 

EMPEIiOK 9 . FULJ1 DITYA* m<K 

Criminal Froc'diue Code (Act V of 1^)1), section 56 j — I ndian Final Code September 9. 

(Act XLV of IsbO), section 75— Whipping Act (IV of 1909), section 8— 

Sentence of whipping only passed on accused — Order to accusal to notify 

his residence— Validity of the order • 

Section 305 of the Ciiinmtl Piocoduru Code (Act Y of 1808) nm4 be staidly 
construed. The Older contemplated In the section cm onb bo made at the 
time of passing sentence of tianspoi fcation oi imprisonment upon a convict. It 
cannot he made wheic the Cuiul, instead ol passing that sentence, passes a 
sentence of whipping. 

The High Court sent foi the papers of this case on review of 
statement of criminal work. 

The facts of the case are stated in the judgment. 

fy . A , Shah, acting Government Pleader, for the Crown. 

There was no appearance for the accused. 

Batcheloh, J. : —In this case one Fulji valacl Ditya has been 
convicted of house-breaking under section 45d and of having 
suffered certain previous convictions which bring his case within 


* Criminal He view Tso. 232 of 1010. 
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wciion 75 of the ludhu P. mi Code Thu sentence upon him 
was the l Jit should mi dm: SO stiip*^ under the "Whipping Act IV 
o]'19Q-k and to that *ont;:iec theiu was added an order, under 
section 701 -t the Crh iin«i* P* oceanic Code, directing that the 
comici mould nidify In i evidence cv change of icsidenee for a 
pej ifjci of in v y* , 


Wt Cali, fi Tn the pap. m in the case in cider to satisfy our* 
’iolvc’*’ whether thn order under section 565 could he supported; 
and we have heaid the learned Government Pleader m its favour. 
V e ate of opinion that the order cannot stand. So far as the 
plain word- of section 555 go it -corns to us clear that the order 
cannot he brought within them. for the .section in teima allows 
of such mi orrim* being mule only at the time of passing 
of iranspoitiii* n or imprisonment on the accused, and 
it provides that :n^ residence and change of residence i{ after 
release*' he noiined. 


Ft ^ uh eh ;r idlest whfie iheiv is no .sentence of transportation 
ur impibmirm m,u no jvI* A ihc convict thereafter the 
net i n d •• - nm , 4 ,nt\ un\l cl Mich an order. 

Tin *< '.ou :U ib. mi . ii , iiMOur. called our attention 
t» Ihj iar ih i* tii*. Wyj-h <J ’.cum 5o5 of tin Criminal Pro- 
c-PUie Cod pooe sodiy fell iv- i he voids of ^cclion 7o of the 
Ltdiau Penal CAL, aim, thueioug an* limbed to the case of a 
saiUuce fd uan»porution or imprisonment as described in 
action 75 or tm iAmb Cod., nnd n A m god that the Court 
convicting the accused pm sen h not deprived of its power to 
make this order under .section bd5 : merely by reason of the 
circumstances that instead oi passing a sentence of transporta- 
tion or imprisonment it prei’ois that aiiernaihe sentence of 
whipping which h a mere aib^titute for transportation or ini- 
prisoument; and in suppoi i oi lias argument it is pointed out. 
ih.it whereas section 565 iwir added to the Code in 1898, the 
present V hipping Act did nol become Jaw until 19 00* 

fins latter argument, lioweiei, which might otherwise have 
lump Menus to in to be met by the fact that when section 565 
was enacted in 1893. there was on the Statute Book a Whipping 
Act; namely, VI of 1864, which, so far as we are concerned with 
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it, was identical with the latter Act of 1909. That being so, 
it seems to us that section 585 must be construed strictly and 
that when the Legislature 5 ays that such an order, as is there 
described, may be made at the time of passing sentence of trans- 
portation 03 b imprisonment so as to p> ovide for a certain notifica- 
tion after the lelease of the convict, it must be taken that the 
Court's power is limited to the case 5 - there specifically desciibed, 
and does not extend to cases where the Court, msteul of parsing 
that sentence, parses a sentence of shipping. 

For these reasons we ^et aside the order under motion 565 of 
the Criminal Procedure Code. 


Or (hi ?r/ asi 7c, 
v R. 


APPELLATE CIVIL. 


Bifoi c Mr* Justue Oh widmmlav an 1 Mi . J?/s ftif ILutv) 

ORANMAIAPA OIIENB\sVPV PEXEINKAI (otforNU Plaintiff), 

Appelevm, A DHL VATIABsaud MAHOMDP HU, SEX RAflEB 

KFIAT1B (origin \t, Dm fxdvmA Rlsponden r * 

limit t non ieUXVoft' 9; ), section li—Coui t— Lite}})) etatwn— Com t 
m But i h India — Court m a Yativc S tafe in Indio nof included. 

The word Court ” as> ined In section 1 4 of tire In Inn Limitation Act (XV 
of 1877) meins a Court m Lntish India, an 1 not a Corut m i Native State 
of India. 

Appeal from the decision of Mr. TL G. Bhadbhade, First Class 
Subordinate Judge, at Dharwar. 

Chanmalapa (the plaintiff) lent Rs» 10,000 to Ladsaheb and 
Mahomedsaheb on a hypothecation bond passed by a letter on 
the 30th June 1899 ; and the defendant Abdul Valiab passed to 
him a letter of security for the debt on the Slst March 1901, 

The plaintiff filed a suit to recover the money against all of 
the three persons in the Disfcticfc Court of Shivmoga (Mysore 

* First Appeal Xo 104 of 1909, 
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'date) ou the f?Dlh July 100” The Court passed a decree in his 
favour; bur it wm* i\ ver^d on appeal by the Chief Court of 
My-. :,i> on thr 23th Au^u-r 1 r *07, on the ground that the Mysore 
Cuirr had n hirbdmiion to entertain the suit as the cause oi* 


net inn hud a. ■ 


Th-* pi tint j : 

( -.'.I in 

io kcwo r hr 


: n :>* B: lti>M India 

:i' *d d th? pro -nit suit in the Court of the First 
i it* Tudw at Imnrwai on the 29th October 3907, 
amount duo from tlio defendant- He contended 


in hi-* phiiuc that the time occupied in the litigation in Mysore 
Con it ought to he e v dude' l* uu-Ioi the provision* of section 
1 1* of t!w Lh’iifcath'j] Ac:* 

3 he cb iWkur f ovt’*\ded 'A / *ti} < that the claim was barred 


l »y ihnitaiiou. 


T!i- Miooidiiiit An. : w<* h.hi that -eetion 14 of the Limitation 
Am dii ret .apply u- in a foreign Court and that 

tin* eUim v.o,s thnefoiv time-barred, 


Tim pldiiiiifl* appealed fo Die High Couit, 

'hvjakar, with C . \ lar, for the appellant : — 

i ic* n*rm in th»* hniuioiion Act is not expressly 

iwriet. d to uM.Vai having juu\ diction in British India or 
enahli Ji d ly i An,. -commit in HritMi Indio nor h a deiinition 
of a fl loivimi Omni. r ghen in the Limitation Act as in the Code 
'J ^ i\ii i ioC”dniCj ^'iction 2 iy,d ** horcign Coiut is defined 
in tin* Limitation Act section 2 (b; - and foreign contracts are 
recognized in Miction 11. If the legislature had contemplated 
only British Court*, they would have defined the term as in the 
Civil IYoc» dun* Code The word (e Court" by itself would 
Include a foreign Court, e. y, see Civil Procedure Code (1882), 
action 13, and Field on Evidence, p. 817, 4th Edition, and 
v, Natfun'jktd’M, PiU/tnhifjjl \\ Umthingji®. Also 
3n the Evidence Act, though Court ^ is not defined, it includes 
a foreign Court, e, <j. } see section 1*1 and the following sections. 

lest the question in another way by observing the position 
foreign Courts occupy in British India* They are recognized 
ior a more important purpose than limitation, v!z,, for res 


0) <m<)13JJvi.i.224* 


w am) 6 Jbia. U R. 93* 
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judicata. Tendency of modern legislation is to regard foreign 
Courts more and more for the purpose of adjective law, e. g., 
compare section 14 of the Civil Procedure Code (1908) with 
section 13 of the Civil Procedure Code (1882)* Also for 
purposes of execution foreign decrees are recognized* In this 
case there is a treaty with the Mysoie Government and a 
Government Notification recognizing such a light (see Bombay 
Government Gazette , 26th November 1881 ^ part I, p. 589). 
Suppose, further, that the defendants had won before the Mysore 
Court and the plaintiff thereafter filed another suit In British 
India on the same cause of action the defendants could have 
successfully pleaded res judicata ; if so, why should not plaintiff 
rely on the same proceedings for purposes of limitation. 

The principle of section 14 of the Limitation Act as explained 
in Mathura Singh v. Bhawani & ingh^ applies equally to proceed* 
ings before a foreign Court. The inclusion of such proceedings 
under section 14 would also seem to be in conformity with the 
principle laid down in Sheth Ko hand as v. Da/tialhai^K Cf* Mitia 
on Limitation, p, 72 L 

Weldm, with A . G . Besot, for respondent : — 

The expression “Court 99 in section 11 of the Limitation Act 
means a Court in Biitish India* The word being a “ general ” 
word the ordinary rule of construction should be applied in con- 
struing its meaning, namely, that where a general word occurs 
In an Act in various places where its meaning must from the 
context be confined to a particular meaning then that word must 
be taken to be used everywhere in It particular or restricted 
meaning unless there is clear case made out to the contrary, 
Blackwood v. The Qneca^, The Queen v. Blanch. In the 
Limitation Act itself which can apply only to British India the 
expression occurs in over a dozen places where its meaning can 
only be “ Court v in British India, c.y«, in this very section itself. 
Another argument in favour of this contention is based on the fact 
that Courts do not ipso facto recognise extra territorial Courts* 
For example, judgments and donees of foreign Courts would not 

(1) peoo) *3 AM 250* 
m (1 m) 3 Bow* 183. 
b 1772—7 
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OjiAVilAtA: A 
(Jueyuia*?^ 
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VUfA*\ 


he vreogjuhod in BvitWi India -aw for express enactments in fch 
*’v»d *' and ? // Civil Procedure Code, 1882, sections 1 : 
an*! 2:hJ 13, «e nl-o L'aL hi V T . . NaJirfiOif.d a \ 
r »\' ( Tir i.o T —The only question argued on this appoa 
is mm M non, mil n : wm-thm the avoids f a Court ol 
ur-t :U't .f. * 5 an I { r. Court cf appeal in section 14* of tin 
Indmi. Lm *nrmii Act include a iuieign Court, such as one ii 
a y 'Ci\' Vwtry lo'huj v it bin that description, 

Tir* .m-tmn has ui-mi ui der the following ciicum^tanecs 


Tin* npp 
r, -pmid. 
the >bd 


haiit 1 1 ought a Mut and obtained a decree against th< 
:T in the Com: of the DLtiici Judge of Shivmoga ir 
septate ei inhere 0 r app:-“] to the Chief Court ol 


thu St* tv. ih r >.!(• r':r,vn i o\ a-'d an u the -mt dismissed, ox 
the x\ s'Url Cost "j Cun: r Shiuwma had no jurisdiction, a c 
si*“ e’u-j ,,i xrroi r *»•: a.i-* n in Iritisi India. 


Th*» r, uii- U jmu filed tin-* “ uil. in the Court of the First 
C!a-< r- 1 !** .rdliM**;. at Dlmrwa,. The suit was on tlir 

<•* " »./ hmibni.m. out the appellant, relying on 

r - -u 1 1 of th: Lit i-rn >; icf, claimed to exclude, Lorn the 
]>' * ’ d ] r : id •* 1 1 1 ih. { Aa i'r.r the 'nil, the time during which 
h«* hod L * n io. w e dh due dih'*.nce, tiro chii proceeding 
ill t/n! C -mu *:> the* Mysore State* 

Fm* 'in t «t;* Judge lias hold that the word u Court ,J in 
that section moans i Court in British Indie, and not a Court 
in a Native rttabu 

Mr. Jayakar, appealing ibr the appellant, contends that, as 
tlk-j'e A no deli nit ion d the word Court" in the Limitation 
Act, it must be cons trued m the wide sense m which it is used 
ns cliat section so as to include cc a foreign Court >s ; and he 
idle- uii the judgment of Muttuswamy Iyer, J., in Tarn/ mid, 
(a. v . . tyqwsom Tillrti'®. That judgment went up In appeal 
and wa- reversed on another ground, the appellate Court not 
thinking it necessary to decide the question arising under 
action 14 of the Limitation Act* 

^ All legislation, is primarily territorial, and a limit must be 
placed upon the general sense of a word used in a statute with 


ft) (jfSSO) 13 J3oiu. 224, 


(2) 1*1880) 2 Marl. 4.07. 410. 
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reference to that principle of law, unless there is something in 
the language or object of the statute which compels the Comt 
to interpret the word m its xxide sense; Cooke v. C ha ties A . 
VogeUr Company®. As was *aid by this Court m SM&lingapa v* 
Kambasapa®, c{ the words of a statute, though to be given their 
grammatical sense, are to be consti ued also with reference to 
the general purpose of the statute, 51 Following that canon of 
construction, our Court held in Qaeen-Zaiptess v. JBapuji Bay a* 
ram®, that the words e{ any Court ”, in section 258 of the 
Civil Procedure Code of 1582, meant only a any Civil Court/* 

Turning now to the Limitation Act, its preamble shows that 
the ^ Courts ** to which it applies are Courts m British India - 
not foreign Courts The word must be read m that restricted 
sense, or else the absurdity x\ ould follow that the Legislature 
intended to provide a “law relating to the limitation of suits, 
appeals and certain applications* 5 for Courts outside its 
jurisdiction. And if that is the restricted meaning of the word 
as used m the preamble, the same meaning must be attached 
to the word where it occurs in the enacting portions of the 
Act, unless the enactment is itself so clear and unambiguous as 
to show that the Legislature intended a depaiture from that 
meaning in the case of any pirticular section of the Act. 
Neither expressly nor by necessary implication has the Legis- 
lature made any such purpose apparent m the Limitation Act. 
The implication is rather the other way. Section 11 of the 
Act relates to a ee suit on foreign contracts ** , and Article 117 
to Schedule I of the Act pro\ ides a period of limitation for a suit 
upon et a foreign judgment/ 5 Whenex er, therefore, the Legis- 
lature intended anything relating to a foreign State to be 
brought in, it has proxided for it by express language. It is a 
fair inference from it that, had the Legislature intended to 
include a ioieign Court in the word ^ Court in section II, it 
would have said so. 

In this connection xve must examine the scheme of the Code of 
Civil Procedure with refer cnee to foreign Courts, because that 

m (1887) 11 Bom, m a 601. 
m (ism) 10 Bom, 288. 
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Ad* and the Limitation Act me in pari ttiuia)u*i both are 
law , of prxvduiv, The Code iloe>> not cieMne the word ‘ f Court/ 7 
;»ufl that f-r the oLuoun icd-jii that it applies primarily to the 
Cmuts hi i nh on) tl-tj Cxk h binding. But it defines ir a foreign 
Conn ; <i"A nhaewjr b inter. dud that any section of the Code 
diouiu apply i 1 aov judgment w proceeding of that Court, it lias 
said .m; hi di’iinct tmim, t-, for instance, in sections 13 and 44, 


By scenon 13 oi the Code, the judgment of a foreign Court 
is placed on the ,ame footing as that of a Court to which the 
Code applies, not in all but only in some cases and for a certain 
purpose. That judgment is conclusive as to any matter 
"directly adjudicated upon 77 but only upon certain conditions, 
one of which is that it mus o be a judgment “given on the 
merits of the ca*e 77 Where it k noc so given, the foreign Court 
is not recognised by the Code as being on the same footing with 
Courts in rhumb India, to which the Code applies. A judgment 
of a foreign Coart, dismissing a *uit on the ground that it has 
no jurhdictmn lo try h, is not a judgment on the merits. If 
a foreign Court which ins dismissed a suit for want of jurisdic- 
tion, b net ciiuBa3cnfc to a Coui t to which the Code applies, so 
far as its judgment «ikmkriiig the suit is concerned, it follows 
that the Legislatmo did noi intend the woicl ** Court' 7 to include 
a foreign Ooun in cases to which such judgments relate. 

Again, by .section 10 of the Code it is enacted that no Court 
.shall try a suit, in which the matter in issue is also directly 
and substantially in issue in a previously instituted suit between 
the same parties, where such vjit is pending in the same or any 
other Court m Ikkish India having jurisdiction to grant the 
relief claimed, or in any Court beyond the limits of British India 
established or continued by the Governor General in Council and 
having like jurisdiction, or before His Majesty in Council. 
Then there is an (t explanation 77 added that C! the pendency of 
a .suit in a foreign Court does not preclude the Courts in British 
India from trying a suit founded on the same cause of action. 77 
Tnere was, strictly speaking, no necessity for this explanation, 
because the words of the section restrict its scope in plain 
language to Courts which exclude a foreign Court. Therefore 
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the fact that it is added as an u explanation to the section is 
important. Had the Legislature intended the word (( Court 99 
to mean any Court, whether British Indian or foreign, it would 
have called that a proviso or an exception which it has called 
an a explanation” The explanation must, therefore, be regarded 
as having been added ex majorc cantela , and it throws light on 
the intention of the Legislature that the word fC Court 99 should 
not include a u foreign Court unless it has that meaning given 
to it expressly or by necessary implication in the Code. 

Section 41 of the Indian Evidence Act, on which Mr. Jayakar 
relies in support of his argument, relates to judgments in rem , 
which are judgments of all competent Courts, including foreign, 
in the exercise of probate, matrimonial, admiralty, or insolvency 
jurisdiction* The word <( competent Court 99 in that section 
includes a foreign Court, because of the well-known rule of 
law that such judgments are of c: ubiquitous authority and 
universally conclusive ” (Story on the Conflict of Laws Ch. 
XV ; and Hukm Chand on JRes Judicata, pp, 803 to 606 ) This 
section in the Evidence Act supports the conclusion that the 
word a Court ;i , occurring in a statute excludes a foreign Court, 
unless by express language or by necessary implication the 
statute includes it, or some w ell-known rule of law warrants 
the wider sense. 

For tlie^e reasons, we are of opinion that the word u Court 91 
in section 11 of the Limitation Act does not include a foreign 
Court. The decree must, therefore be confirmed with costs. 

Dee tee confirmed « 
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JJe/ort Sir Basil Scott, JL?., Chief Justice, and Mr . Justice Batchelor, 

Mes>sbs,. LADDHA EERAHLM anu Co. (Osrunal Plaintiff), Appellant, 
p * Thf ASSISTAXr COLLECTOR., W. I)., POOKA, and another 
(Oado^al Dependant and added Respondent).* 

Baud Acquisiiv'n Act {I oj l&ttj), section IS — Hereditary Offices Act {Born* 
A'd Ilf uj 18/1), 6t ctiuitS 10 and. 13 (D — Maharh< Vatanlaud — Acquisition 
by Government — Award — Compensation — Title by adverse possession against 
V at and a r$ — Coll colors certificate — Jirtsdict ion, 

Certain laud with buildings thereon having been acquired by Government 
under the Land Acquisition Act (! of 1801), ilia Assistant Collector passed au 
avvaid whereby lie nwarued, by way ot compensations, one sum to the owner of 
the buildings on the .i,nd and iijiodwv to certain M-ifaar Vntandars on account 
oi* the hind bom*, M thraTo Vatvi. Tile owner of the buildings having 
objected to tee award, the A*>j ostant Collector at the instance of the objector 
referred the matter to the District Conn under section 18 of the Act. 

Appeal Kt». 220 of 1008. 

(D 8( ctioiis 10 uvA l-> •»£ tiio HorodUary Onicos Act (Bom. Act 111 of 1871) au 1 
as foll.,\vh 


*. \ nut it mad upi.^a* i . tno Collector LLair oj virtue of, or in execution of 

^’ <KU < ' l> ’ ^ r °* lU} y Court :iuy waum or any part thereof, cr any of the 

}>roii^ thiULof, recorile i a- *.i *n :n the meuno rot ords or registered under this Act, 
and aligned under section 2d, a s i\mn noraiion J im odiciaior, has or have, after the 
date of this Act coming into force, passed or may pas* without the sanction of Gov- 


ernment into she ownership or beneficial possession of any person other than the 
of heritor for the time being * or that .my such waian or any part thereof, or any o£ 
the profit* thereof not so assigned, has or have so passed or may pa»s into the owner- 
ship or beneficial possession of any poison n«/ u a watandar of the same watan, the 
Court shall, on receipt of a certificate under the hand and seal of the Collector, stating 
that the property to winch tne decree or order relates, is a watan or part of a watan, 
or that such property constitutes the profits or part of the profits of a watan oris 
assigned as the remuneration of an ufficiator, and is, therefore, inalienable, remove 
any attachment or other pi^uto then pending against the said watan, or any part 
. eru>f, or any of the profit* thereof, and set aside any sale or order of sale or 
transfer thereof, and shall euncvl the decree or order complained of so far as it con- 
cerns the said watan or any part thui^f, or any of the piofits thereof. 


7 * Wat f Pr ° Perty a ® feucd u * ^ncAtion of an offidalor under section 23 
and the profits of such watan proper^ arc not liable to process of any Civil Court. 

On receipt of a certificate under the hand and seal of a Collector, to the effect that 

mnove ^ e ^ d ? 8lgn “ ted t] * rein ‘ 1B ‘ Vittail properly so aligned, the Court shall 

Z17J , ^ “ <*>** Placed on f or sec aside any sale of,or 

affecting, such property or the profits thereof. 
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The District Judge found that the objector had acquired title to the land by 
adverse possession and thus became entitled to the compensation on account of 
the land as against the Mahar claimants. Subsequently the Collector forwarded 
to the District Court a certificate issued under section 10 of tho Hereditary 
Offices Act (Bom. Act III of IS 7-1) that the order for the payment of the 
compensation to the objector should be set aside f in accordance with the 
provisions of sections 10 and IS of the Act.’ Thereupon the District Judge, 
holding that he had no jurisdiction to decide whether the property was Valan 
or not in the face of the Collector’s certificate, cancelled his order. 

Tho objector having appealed against the said order*. 

Field, restoring the award of the District Court, that an award under the 
Land Acquisition Ad (I of 1834) was nit a decree or order capable of execution 
under the Civil Procedure Code (Act Y of 1908) and wax therefore not within 
the purview of section 10 of the Hereditary Offices Act (Bom. Act TIT of 

Ilf d-d, further, that the award of the District Court, which was the cause of 
the certificate, made it clear that, tho Medlars’ property had been acquired by 
the objector by adverse possession before the* commencement of the proceedings 
for the acquisition of the hind by Government. 

TV/* '*>v/ /,;/ ; -Fw i H : t could be said that there was any danger of the 
pv Av." ■ i < iv.u. *-h'p V. virtue or in execution of a decree or order in tho 
Land Acquisition proceedings it could ’ not be said chat that result was arrived 
at without tho sanction of Government who • set the machinery of the Act in 
motion for the acquisition of the land. 

.ViH't'iUh v. T/io Collector of ThattaQ-), Collector of Tkam v. Bfws&ar 
3I f Infdrr ( 2). Bo^/uqj-’ y. J -/bq/rov 7 o,(y». eMcrr-d i j. 

Appeal from tho decision of C. A. Kincaid, District Judge of 
Poona, in Reference No. 13 of T:0o, made by tho Assistant 
Collector of Poona under section 18 of the Land Acquisition 
Act (I of 18H). 

The facts were as follows 

The dispute was with respect to the ownership of Survey 
No. 2-3 of Nisbat Marxjrc in the Poona Collectorate and the 
valuation of tho buildings standing on the said land. 

In the year 1908 tho Government of Bombay, wishing to 
acquire tho said land for an extension to the Sassoon Hospital 
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_ at Poona, directed Mr. Bolus, the First Assistant Collector of 
Poona, to take the action requisite under the Land Acquisition 
Act (I of 1834). On the 9th March 1905 Mr. Bolus issued 
notices to all the persons interested in the property to appear 
before him to state their claims, and on the 17th March 1906 he 
awarded Messrs. Laddha Ebrahim and Co. Rs. 10,777 for the 
buildings standing on the land, and a sum of Rs. 4,508 to certain 
Mahars who claimed to be Yatandars of the land. The 
latter sum was invested in the Government Treasury to provide 
for the service allowances of the said Mahar Vataudar. 

Messrs. Laddha Ebrahim and Co., being dissatisfied with the 
said award, moved tire Assistant Collector to refer the matter 
to the District Court at Poona under section 18 of the Land 
Acquisition Act (I of 1894). The Reference was registered in 
the District Court as Suit No. 13 of 1906. 

Messrs. Laddha Ebrahim and Co. contended inter alia that the 
Assistant Collector did not, at the time of making the award, 
make any inquiry as to whether the Mahars had any interest in 
the land, therefore, it was an error to award to them the com- 
pensation on the ground that the land was given to them for 
service, that the Company had become full owner of the land and 
thus extinguished the claim of the Mahars, that the Company 
were in enjoyment of the land as owner for more than 
twelve years and, lastly, that the land and the buildings had 
been undervalued, the value of the entire property beincr 
Rs. 45,000. 

The District Judge found (1) that the land was Maharki 
Vatan, but had become by prescription the property of 
Messrs. Laddha Ebrahim and Co. and the Court had jurisdic- 
tion to hear the case, (2) that Messrs. Laddha Ebrahim and Co. 
had acquired full ownership of the land, and (3) that the 
Mahars 5 title, if any, had been extinguished by twelve years 5 
adverse possession. 

As regards the compensation for the land and the buildings 
the award of the Assistant Collector was confirmed by the Dis- 
trict Judge, who made no order with respect to the costs of 
Messrs. Laddha Ebrahim and Co, “ in view of the extravagance 
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of their demand.” The District Judge pronounced his decree on 
the 22nd August 1907. 

Messrs. Laddha Ebrahim and Co. preferred an appeal; So. 15 
of 1908, to the High Court. In this appeal the Company 
contested the amount of the compensation, and it claimed Rs. 2,816 
in addition to that awarded by the District Judge. 

After the District Judge had passed his decree on the 22 nd 
August 1907, the Collector of Poona, on the 23rd November 
1907, forwarded to the District Judge the following certificate : — 
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•‘CERTIFICATE. 

Whereas the property hcreinbelow described, namely 


Villas 


Survey No. 


I 


Nisbut Manjiri ... 


Part of Survey No. 29.* 


Area. < 
A. g. a. i 

i 

2 IS 0 I 


Assessment. 

Es, a. p. 
4 S 0 


forms part of a Mahar Vatan and has been recorded as such in the revenue 
ivrordU ci V»s Imeu assigned as remuneration g? the officiators for the time 
ui.L.-r 23 of Bombay Act III of 13/4 and is therefore Inalienable 

without the sanction of Government under section 7 of the said Act. And whereas 
the said land has been acquired by Government under the Land Acquisition 
Act and compensation amounting to IL. 4,503 Ins been awarded therefor. 
And whereas it appears to me, G. Carmichael, Collector of Poona, that the raid 
compensation which now represents or is pait of the said Vaian property or 
the profits thereof may pass without the sanction of Government into the 
ownership of a person or persons ether than the oiiieiator for the time being 
by virtue of an order passed by the Court of the District Judge, Poona, in Civil 
Suit No. 13 of 1900, declaring Messrs. I addha Ebrahim and Co. to be entitled 
to the payment of the said compensation. 

’ Now, therefore, I, CL Carmichael, Collector of Poona, hereby certify to the 
Court of the District Judge, Poona, that the said property is Vatan property 
recorded, assigned, inalienable and not liable to process or order of any Olvi] 
Court as aforesaid In order to the setting aside of the order for the payment 
«>f the said i-ompeimLion in accordance with the provisions of sections 10 and 
13 of the said Act. 

Poona, dated this 23rd day of November 1907. 


2 3772 — S 


(Signed) G. CARMICHAEL, 

Collector of Poona/* 
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On receipt of the said certificate the District Judge sent for 
the parties and after hearing them passed the following order 
on the 27th July 130b 

Sx-ch a cc titvve Ins now DM uio concerning the compensation money 
f .r t’-e "an> I ii C:\il S n No 1.3 of I9CG I therefore cancel my foimer order 
in v,3Tch Llnee -I < :<! eo nper&auon mvi^y to ho pa <1 to Messrs* La&diu 
Phrali nn a id C ». 

Messi>. La Idha Elrahim and Co. preferred an appeal, No. 220 
of 1308, which was heard by Scott, C. J v and Batchelor, J. 


Jiiaiuoii with JK L A A are for tho appellant (plaintiff. 
Messrs* Laddha Ebrahim and Co). 

G. S . Mao (Government Pleader) for the respondents (defend- 
ants, Assistant Collector, and Collector). 


SciOif, C. J. : — In the year 1900 the Government of Bombay 
took action to acquire by the machinery of the Land Acquisition 
Act, 189 i, part of Survey No. 29 of Nisbat ITanjre in the Poona 
Collectorate with the buildings thereon. 

The land, the subject of the acquisition, was registered in the 
Rc\ enue Records as Maharki Vatan. It was in the occupation 
of Messrs. Laddha Ebrahim and Co., to whom the buildings 
erected upon it admittedly belonged. 


On the 19th of Mai eh the Assistant Collector passed an award 
\\ hereby he awarded to Messrs. Laddha Ebrahim and Co, for the 


buildings Rs. 10,777 and to the Mahars collectively, who claimed 
to be interested as Yatandars, Rs. 4, SOS for the land. He 
directed that the latter sum should be credited in the Govern- 
ment Tieasuvy in the names of the Mahar claimants and that 
the interest accruing thereon should be paid to them by the 
Mamlatuar. There is nothing to indicate that this was under 
any arrangement come tc with the Mahar claimants under 
clause (4) of section 81 of the Land Acquisition Act but for the 
purposes of this judgment we will assume that these directions 


v.ere nos m>ra vires. 


^ T “° avrartI Wils ROt accepted ly Messrs. Laddha Ebiahim and 
Oa., and the Actant Collector accordingly, as required by them, 
referred the matter to the Court under section IS of the Act. 
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The objections of Messrs, Laddha Ebrahim and Co. were Loth 
ns to the amount of the compensation and the persons to whom 
it was payable. Under the latter head the objectors claimed 
the whole of the compensation for the Maliarki land on the 
ground that they had acqumed it by adverse possession. This 
claim was decided in their favour by the award of the Court 
delivered on the 22nd of August !9n7. Messrs. Liddha Ebrahim 
and Co. thus became entitled as against the Mahar claimants to 
the compensation money B-. 4 SOS. On the 23rd of November 
3907, however, the Collector of Poona forwarded to the Court of 
the District Judge a certificate purporting to be issued under 
action 10 of the Vatin Act in order that the ‘ order for the 
payment ? of the compensation amounting to Es. 4,508 to Messrs- 
Laddha Ebrahim and Co. might be «ot aside c in accordance with 
the provisions of sections 10 and 13 5 of Bombay Act III of 
1874. The District Judge 1 olding that the Court had no 
jurisdiction to decide whether property is Vatan or not in face 
of the Collector's certificate cancelled hi* foimer order directing 
the compensation money to be paid to Me^rs. Laddha Ebrahim 
and Co. 

From this dccibh'n Lvldha Ebrahim and Co. appeal 

contending that the Gdleeto/s certificate was F-ucd without 
jurisdiction and F of no erFc-t. 

Section 10 of the Vatan Act oi I c 7* ' np-w\ci- the Collector 
to i'-sue a certificate when it r.ppc*r.* to him that By viituc of 
or in execution of a decree 1 >r oi«Ur any Yatan picperiy ha-, 
pas-el or may pa-s without the -auction of Government into 
the ownership or beneficial po--*---imi of nr.y stiangor to the 
Vatan. 

In considering whether the action of the Collector in the 
present ease was within las powers various questions arFe. 

.F there a decree or older in this case wieli as F contemplated 
1 y the section : if -o Inm any property passed or can it 
conceivably pas- by virtue or in execution of *uch decree or 
order; and if so has it }:i--ed or may it pass without the 
sanction of Government? 
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With regard to the Hist question wl think the reasoning o£ 
the majority of the Court in I\ilkanlh w Collector of Tit ana (1) 
sufficiently establishes that an aw ard under the Land Acquisition 
Act of 1334 i- not a decree oi older capable of execution under 
the Ci\ II Pioc.'luic C-do and is therefore not within the 
purview of the section. A- icgaixE the second question the 
award of the Conn which \\a- the cause of the certificate made 
it quite clear that the JlahaiV pi opeity had been acquired bv 
Messis. Laddha Ebrahiin and Co by adverse possession before 
the commencement of the proceedings for the acquisition of the 
land by Government under the Land Acquisition Act. 

The Collector is called upon to make some inquiry before 
issuing his certificate cf and thus exercising a judicial function is 
subject to couhol by thi- Court, should he make lib authority a 
mere cloak for illegal and wholly unreasonable proceedings” See 
The C o! I odor of T/n., a \. I Hut sin * M aha dev Sheth ^ . It could not 
appear to the Collector jf he had perused the* award of the Court 
which he wished to ha\e set aside that Messrs. Laddha Ebrahim 
and Co. were in ownership of the land at the date of Its acquisition 
by Government othei wise than by adverse possession. Even if 
it could be ^aid that there was any danger of the passing of the 
ownership by \ lit ue oi in execution of a decree or order in the 
Land Acquisition proceedings it could not be said that that 
result was ariived at without the sanction of Government who 
set the machinery of the Act in motion for the acquisition of the 
land. 

Moreover, it has been said by a Full Bench of this Court In 
Haelupa v. AminyovdxW that it cannot be supposed that the 
il Bombay Legislature had any such purpose in its contemplation, 
when enacting section 10 of the Act, as to take advantage of the 
errors of the Civil Combs by maintaining a possession obtained 
by their wrongful operation, or to interfere with the jurisdiction 
of the High Court to reverse and prevent the execution of 
erroneous decrees of Courts subordinate to it” Yet, if we 
allowed the Collector to intervene and say as In effect he does 

W CiSOD ‘22 JBouu 802. (-2) (lbS4) 8 Bern. S64 at 163. 

OJ (1880) 5 Boa*. 283 at 293 
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u I wish the award of the Assistant Collector to stand and that 
of the Court on the reference under section 18 to be set aside/ 1 
we should be crediting the Legislature with such an intention, 

For these reasons we restore the award of the Court and 
direct the District Judge not to act on the certificate of the 
Collector, 

The Government must pay the costs of the appellant, 

Laddha Ebrahim and Co/s Appeal No, 15 of 19GS ; as to the 
amount of compensation, is dismissed with costs. 

Award of the District Court restored, 

G* B* xi* 


APPELLATE CIVIL. 

Before Mr Justue Chandavarhar and Mr. Justice Heatoiu 

SAKRAPPA bin. LINGAPPA HEBSUR (original Defendant No, 1), 
ktmxshhm, v. SHIVAPPA alias ISEWARAFPA bint BASAPPA km 

OTHFIIS (ORIGINAL PLAINTIFF AND DEFENDANT^ NOS. % 3, 1), RESPONDENT * 

Arbitration — Award— Bonl fide misfale of law committed by arbitrator— 
Minor party receiving a smaller share— Award binding upon the minor . 

Ike iubifcratoi& to whom a dispute was icferied by paitieb, one of whom was a 
minor, took bond fide an enoneous i jew of law and oideitd an unequal division, 
of the pioperty m dispute, aw aiding the smaLci shaie to tke minoi. The lower 
Court set a^ide the a wax d on tke gionnds that the aibdiators had taken an 
erroneous view of the law, and that as the minoi had iceeived a smaller slme 
undei the award it was not to lus benefit, and therefoie not binding upon 
him 

Meld, that the award was valid and binding upon the minor. The val hty 
of the award must be cleteimmed according to the circumstances as they exited 
at its date; and not by what transpired some 3 ears after it had been 
passed by the arbitrators. 

Maj under Naram B&e, v. Ihjai Qovind Singh®, followed. 

Second appeal from the decision of T* D. Fry, District Judge 
of Dharwar, confirming the decree passed by T. V. K&hulk&r, 
Subordinate Judge at Hubli. 

# Second Appeal No, 2S5 of 1909 
(i) (1889) 2 Mi I* A* 181# 219# 252* 
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Suit to recover possession of property. 

The property in dispute originally belonged to one Neelappa, 
who had a brother Ningappa (father of Sakrappa, defendant 
No. 1). Neelappa died leaving him. surviving his widow 
Ganoawa and three daughters : Chanvirawa, Basawa and 
Somawa. Bufch Chanviiawa and Basawa died before Gangawa, 
the former leaving no issue, but the latter leaving behind her a 
son Shivappa (the plaintiff;. 

Gangawa died on the 11th September 1903, and Somawa died 
the next day* 

At Somawa’s death, disputes arose between Shivapp 
(plaintiff) and Sakrappa (defendant No. 1) as to the property 
left by her. Shivappa was represented by his father as hi 
guardian. The deputes were referred to the arbitration of tw< 
persons, who l>eing of the opinion that Sakrappa was the heir b 
the property, made an unequal division of the property, giving 
to the minor Shivappa, the smaller share. 

Later on, Sliivappa filed a suit against Sakrappa to recove 
possession of the whole of the property belonging to Somawa 
alleging that ho wa- the preferential heir. 

Sakrappa (defendant No. 1) relied on the award as barrin. 
the suit. 

The Subordinate Judge decreed the plaintiffs suit. He hel 
that the plaintiff was the preferential heir to Somawa's estat 
and that the award was not binding upon him. 

This decree wa^ on appeal confirmed by the District Judge. 

Jay alar (with him yilhaat At mat am ), for the appellat 
(defendant No. 1) : — 

It has been found that there was reference to arbitration an 
that there was no fraud or collusion. But the lower appcllai 
Court has set aside the award on the ground that it was not £< 
the minor plaintiff's benefit. The Court so held, for it four 
that the arbitrators had taken a mistaken view of the law an 
had awarded to the plaintiff much less than what he was entitle 
to. The following cases were referred to : Balaji v. Nana& 
W (1903) 27 Bom. 287. 
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Sulla Beddi v* Koiamma® ; Mu? a Reddi v. AJimrAlia Redd'd^ ; 
and Bhavrao v. Badftabai (3 b 

Bramoti (with him lb Khare), for the respondent (plaintiff) : — 

We say that the award is a fraud upon the minor. The Subor- 
dinate Judge found that there was no reference to arbitrators 
and no award by them. It has also found that the partition- 
deed executed in consequence of the alleged award was fraudu- 
lent, The District Judge has also recorded findings to the 
same effect. 

CttANDAVAHKARj J : — The appellant mu^t succeed upon the 
point argued in the second appeal as to the \alidity of the 
award. The learned District Judge has found that there was 
no mala /Ides in the reference to the arbitration, but he holds 
that the award made by the arbitrators does not bind the first 
respondent (plaintiff), because of the inequality of the benefit he 
derived from it and the erroneous \iew of the difficult point of, 
Hindu law, which led the arbitrator to make the award. In 
other words, the learned Judge has declined to treat the award 
as valid, not because of the circumstances as they existed at its 
date, but by what transpired some years after it had been passed 
by the arbitrators. That, however, is not the test by which the 
validity of an award R to be determined. The law applicable 
to this case is very clearly laid down by the Privy Council in 
Raj under Xaram Rat v. Bijai Govvid Singh where their Lord- 
ships say, dealing with the compromise there in dispute : — To 
judge properly of the objection whether the compromise is valid 
or not, we must look at the circumstances as they stood at the 
time when the solehiamah rvas executed. The appellants are 
not entitled to avail themselves of all the light which subsequent 
investigation in the course of the suit has thrown upon their 
claim. If the nature or the extent of the rights of the respect- 
ive parties could be considered as the fair subject of doubt at 
the time of the deed, and if, to avoid expense and delay by legal 
inquiry, they agreed to settle the contest by an amicable 
arrangement, such transaction is not to be disturbed on the 
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giound of the inequality of benefit which either party mi 
eventually ha\ e received from it/* Having dealt with tl 
question from that point of view, their Lordships go on 
say : — “ Under all these circumstances, the true amount of t 
relative rights of the litigant parties must be consideicd 
having been doubtful, whether the law or the fact be regarded 
Ard merely because the view which the arbitrators took of t 
law differs from that which a Court would take after a me 
caieuil investigation of the rights of the parties, it cannot 
said that the agreement when it was entered into was not a fc 
subject of compromise of disputed and doubtful rights. * 

As the present case falls within the principle above quote 
the decree of /the learned District Judge must be reversed ai 
the suit dismissed with costs ^throughout upon the respondents. 


Decree reversed* 
B. B, 
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JBefote Mr. Justice Batchelor and Mr. Justice JRao 
DASfeA EVM0HANDE\ PRABHU (original Plainjliff), Appellant, 

NARSINHA AND ANOTHER (SONS AND HEIRS OF ORIGINAL DEPENDANT 

Respondents * 

Gift burdened with an obligation — Alienation by donee-— Restrictions 
on alienation . 

When it is doubtful, whethei a deed embodies a complete dedication 
property to a religious trust or merely cieates a gift of that property, subject 
an obligation to pcifoim certain services, the question should be decided 
reference to the deed itself. In the formei case the property would be mala 
able and m the latter alienable, subject to the obligation, and notwithstandi 
restrictions as to selling or mortgaging the said piopeifcy 

Appeal under section 15 of the Letters Patent against tl 
decision of Scott, C. J., in Second Appeal No. 855 of 1908. 

Suit for a declaration that the property in question was n 
liable to sale In execution of a decree. 

* Appeal No* U of 1909 under the Letters Patent. 
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The lands In dispute along with other property belonged to 
one Wette Prabhu bin Krishna Prabhu. He had five sons, 
namely, Raya alias Ramchandra Prabhu, Yithoba Prabhu, 
Bhiku Prabhu, Hari Prabhu and Appa Prabhu On the 13th 
February 1890 he effected a partition of his immoveable property 
between himself and his sons, reserving one share to himself and 
giving one to each of his fi\ e sons. The following is the material 
portion of the deed of paitifcion (exhibit 59) : — 

These plots the income vvhueof lias bun settled to bt 101 khandics of lice 
and 2,200 coeoannts should Irom this d$ be enjoj cd by Yith >ba Piabhu who 
should from the cm rent }eai 1899 pay to Government the assessment 
Iis. 11-8-0 and local fund cess Ee 0-14-G in lespecb of the same and hand 
over to me the (following) profit , namelv, b* Lhandies of rice, Es 17 in cash 
and 920 coeoannts m my life-tune f im to maintain the divme seivias 
mentioned above, vvi'li the (help of the) same Yithoba Pi ibhu should take 
these profits after mo and pci form the said divine sen ices on the i elective occa- 
sions by inviting all his brother and m the same mannei is hithci to on the 
dajf of this SamcnacUuni, the Santarpan (rite ) shoull be poifoimed, e mb of the 
brothers gn ing whatevei help he c m (m ic&pect of the same). Should Yitlioba 
Prabhu he at any time un tble t ) conduct the divme uvici s, such of the othci 
brothu s as might be willing, may tike the said profits from Vithob i Piabhu 
and peifoim the seivnes Some money ha* to be spent on plot Siuvey No 42. 
Should Vithob i Piabhu &p nd it and get the land improved indruse extra 
pioduct none cm dam (fiom him) uthci that moie should be spent for 
divme sei vices thin what 1ms been now titled, noi that (an>) profits are duo 
(to him, i e , one ot them) Yithoba Piabhu has n'j light whatovei to v convey 
these plots eithei by nmitgage, sale oi mnl 0 cm Every shaiu should bring 
and give two Human (betel-nut flowei) braiitH* foi the purposes of Anant 
Vnta (festival; Should the} bo unwilling to legulaily p i£oim this festival 
in the family and the same be made ovei to a mutt, wc , all brothers should 
equally contribute tovvaids the 1£ khandies of nee, Es 8 in cash and JO cocoa- 
fiats settled in mpeeb of it Should the assessment of these lands ho increased 
or diminished in the Revision Suivey, Yithoba Piabhu should bear i ho same 
and hold these 1 inds upon those conditions from generation to generation. But 
he must not allow the plots to deteriorate. Should Yithoba Prabhu think that 
he does not want them, he may give them into the possession of such of the 
other brothei s as might be willing, to whom these very conditions would then 
apply 

Subsequently one Damodar Slnimvas Bhaiia obtained a decree 
against Yithoba Prabhu and the lands in dispute were attached 
in the execution proceedings. Raya alias Ramchandra Prabhu, 
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alleging himself to be the purchaser of Vithoba Prabhm 
interest, applied for the removal of the attachment but his appli 
cation v as dismissed. He, therefore, brought the present sui 
against Damodar Shrinivas Bhatta, as defendant 3, and hi 
brothers, is defendants 2-5, for a declaration that the property ii 
suit was not liable to attachment in execution of the decrei 
obtained by defendant 1 against defendant 2, Vithoba Prabhu 
The plaint alleged that the property was reserved by the famib 
of the < laintiS and defendants 2-5 for the performance of certaii 
religious observances or ceremonies , they were, therefore, no 
alienable to outsiders and could not be sold in execution. 

Defendant 1 answered inter aha that the property was lfabl 
to be sol 1 subject to the performance of certain religious obsei 
vances and that it vas not a trust property. 

Defendant 2, Vithoba Prabhu, was absent. 

Defendant 3, Bhihu Prabhu, answered that the propert; 
was kept with defendant 2, but he failed to perform the religiou 
observances; therefore, the property was made over to th 
plaintiff, and that it was not liable to bo sold to an outsider. 

Defendant 4, Bapu Prabhu, put in a similar defence. 

The Subordinate Judo of Ilonavar found that the transfer b; 
defendant 2 of hi, mterest to plaintiff was fraudulent, that th 
property was liable to sale subject to the costs of religiou 
performances and that it was not a trust property. He, there 
fore, dismissed the suit. 

On appeal by the plaintiff the District Judge of Karwar foun 
that the arrangement evidenced by the deed of partitior 
exhibit 59, was a good trust ; therefore, tire property was nc 
liable to sale and that the transfer by defendant 2 was nc 
fraudulent and without consideration. ITe, therefore, reverse 
the decree and awarded the claim. 

Defendant 1 preferred a second appeal, Ho. 355 of 3908. 

Niikanih A. S/ilrcahvaihar for the appellant (defendant 1). 

T. M. Vinelear fer the respondent (plaintiff). 

Tiro secoud appeal was heard by Scott, C. J., and his Lordshi 
delivered the following judgment on the ] 2tlr February 1909 
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Sc OTT, 0. J. The question in this ease is whether the 
plaintiff is entitled to a declaration that the property in suit is 
not liable to attachment and sale in execution of the decree 
obtained by the 1st defendant against the 2nd defendant. 

The District Judge has held that no portion of the corpus of 
the estate can be applied in satisfaction of the decree obtained 
by the defendant. That decision is based upon the assumption 
that the case is governed by the decision of the Pi ivy Council 
in Bisften Chanel Bamat \\ Nadir Rowun^K 

The material facts relating to this property are that it was, on 
the occasion of the partition between the owner and his sons, 
assigned to one of the sons named Vithoba and it was provided 
that out of the yearly produce which then amounted to 10 \ 
khandies of lice and 2,200 cocoanuts, 81 ldiandies, Its. 17 in cash 
and 920 cocoanuts should during his life-time be given to the 
father for the maintenance of ceitain religious services, and that 
after his death those religious services should be performed by 
Vithoba, but Vithoba was to be at liberty to improve the 
property and raise extra produce without anyone ha\ ing any 
claim upon him for such extra produce, and if the assessment 
was raised or diminished, lie was io bear the buulen or reap the 
benefit of that rise or diminution* From this it appeals that the 
expenditure upon the religious ceremonies was to be defrayed by 
a charge upon this particular property and that subject to that 
the produce was to 1)8 for the benefit of Vithoba. 

In the case in Bis fa n Chand Basawat v. N a lb? II os si to 

which I have above referred the facts were different* There the 
whole of certain property was assigned to a person as trustee. 
He was to be allowed to draw a trustee’s monthly wage of 
Rs, 40, and the whole of the yearly profits of the estate were to 
be expended by him in the manner provided by the trust-deed* 
It was held by the Judicial Committee in that case that the 
corpus so dedicated in trust could not be sold in execution of 
trustee’s debt although it might be as suggested by the High 
Court that the emoluments of the trustees might be attached and 
sold in execution* This distinguishes the case altogether from 


159 


im 


Dassa 

Havcchandua 

Pbabb.it 

NABSmffA. 


CD (mi) U Calm 



ICO 


THE INDIAN LAW REPORTS. [VOL. XXI 


1010. 


Da ss a 

Da WC1TANDB A 
PiUBinr 
v 

Kassinha 


that now before me. The eases cited by Mr. Nilkanth, B 
j)i LU j v. Khhea Chancier Geer Gossain® and Futtoo JBihe 
Bkurrvt Tail BMul® are more in point. The head note of 
first ease is as follows —“A property wholly dedicated 
religious purposes cannot be sold ; but wheie a portion only o: 
profits U charged for such purposes the property may be < 
subject to the charge with which it is burdened.” 

The decree of the District J udge must be set aside and i 
of the Subordinate Judge restored, and this appeal allowed vs 
costs in this Court and in the lower appellate Court. 


Against the above decision the plaintiff appealed un 
section 1 5 of the Letters Patent and the appeal was heard 
Batchelor and Itac, JJ. 



IK A. KharCy P. M, finelor and 1\ Ah Pandit for 
appellant (plaintiff) — 

The deed of partition, if properly construed, will show t 
no attachable interest was left in Vithoba. There was a comp 
dedication of the property to the family idol. The deed 
some little piofit to lie enjoyed by Vithoba but that circurnsta 
would not detract fiom the character of the dedication j 
complete trust. Tlie extra income was left to Vithoba 
remuneration for his trouble. The present case is similar to t 
of Pupa JaffsheL v. Kiishnaji GuvhdMK See aUo Bishen Gh 
Ba&umt v. Nadir Hasscm^. 

Nil Laid h A , Shiveshwarbvr for the respondents (defendants' 

Reading the partition deed through, it will appear that tl 
was no dedication to the family idol. There are several passi 
in the deed which make this circumstance clear* Whoever i 
be the person holding the lands, he will hold them hurde 
with that specific charge. The cases relied on are distinguish^ 
In Bis hen Chand Bcisawat v. Nadir Hosschd l 2 ' J there was a comp 
trust and in Pujpa Jag&het v, Nri&hnaji Gov-in the question ■ 
whether a particular endowment was a religious endowment. 

(1) (XBCO) 33 W„ B. SCO, (3) (l$Si) 9 Bom. 169 at 171„ 

(2) (1808) 10 W. E. 299, ( 4 ) , X 8 87 ) 15 Cal. 329. 
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Batchelor J. : — This was a suit in which the plaintiff prayed 
for a declaration that the property in question was not liable to 
attachment and sale in execution of a decree obtained by the 
1st defendant against the 2nd defendant inasmuch as it was 
property reserved for the performance of a certain religious 
trust. 

The learned Subordinate Judge in the Court of fust instance 
dismissed the suit holding that the document relied upon as 
constituting the trust did not constitute a trust but showed that 
there was here only a gift burdened with an obligation 

In the Court of appeal howe\er the learned Distiict Judge 
took another view, and was of opinion that there was a good 
complete trust of the property which in consequence was not 
liable to attachment and sale. 

Against the District Judge’s decree an appeal was presented 
to this Court ; it w as heard and decided by the Chief Justice 
who accepted the Suboidinate Judge's \iew of the case as 
correct and restored his decree revoking that of the District 
Judge. 

Now finally fiom the Chief Justice' <h cree an appeal h made 
to us. 

The ease at first s>ght may present some Utile difficulty in 
determining which side of the line it ought to be considered to 
fall, but now that it has been fuily aigucd on both sides, we 
are unable to entertain any doubt whate\ er but that the correct 
\iew is that which was taken by the Chief Justice. The 
controversy turns upon the meaning of the partition-deed 
exhibit 59. Is there by that deed a complete dedication of this 
property to a religious tru&t or is there merely a gilt to Vlthoba of 
the property subject to an obligation to perform certain services? 
If there was a complete dedication, then admittedly the property 
is not liable to attachment. If there was merely a gift burd- 
ened with an obligation, then an attachable interest was 
admittedly left in ’Vithoba. The ea^ illustrating the two 

! extremes are Buhen Gkand Bamwai v. Nadir Ilossem^ and 

♦ 

Bazoo I)lml v. Knheti Ckmder Gea&h The question really is 
(1) (1887) W Cab m (2) (1809) 13 W, lb 200, 
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where, between these extreme points, does this ease fall, 
the way to ascertain that is, we think, to look to the deed ii 
In is a deed to which the whole family were apparently pai 
and it sets out in tabular form the details of the divine se: 
to be performed annually in the household and the partie 
of the expenses required for maintaining them. The iol 
these expenses comes to 3] ldianclies of lies* Rs. 17 in cash 
921 cocoanuts. 

Thereafter the deed goes on, “ These plots the income wh 
has been settled to be 10] khandies of rice and 2,200 cocos 
should from this date be enjoyed by Vithoba Prabhu 
should from the current year 1899 pay to Government 
assessment Its. 14-S-O and local fund cess Re. 0-14*6 in re* 
of the same and hand over to me the following profits, nan 
8] khandies oi lire, Rs, 17 in cash and 920 cocoanuts in 
life-time, I tun to maintain the divine services mentioned a 
v ith the help of the same. Vithoba Prabhu should take t 
piofits after me, (that is, after my death), and perform the 
divine services on the respective occasions. * J 

•Sow pausing theie, we see that what is given is giv< 
lilhoba Preibhu and consists of 10] khandies of rice and i 
cocoanuts. But out oi tins enure gift a reservation is ma< 
paitj and the i\ serration is imposed as a burden or oblige 
upon the donee. 33ufc alter the discharge of the burden 
imposed, the donee is left in beneficial enjoyment of considei 
property which works out at Rs, 50 or upwards. 

Then another clause in the deed recites ce some money h 
be spent on plot Survey No. 42, Should Vithoba Pn 
spend it and get the land improved and raise extra prot 
none can claim from liim either that more should be s 
for tho divine services than what has been now settle, 
that any profits are due to him (the claimant).’ 3 Again in a ' 
clause it is provided, “ should tho assessment of these land 
increased or diminished in the .Revision Survey, Yithoba Prs 
should bear the same and hold these lands upon these condit 
from generation to generation/ 3 That is to say, what 
increase m the profits Vithoba can secure by prudent cultiva 
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goes nob to the endowment hut into his own pockr t, and any 
increase or decrease in the Government assessment is in the 
same way to damnify or to benefit Vithoba personally and not 
the endowment, 

It seems to us clear from the particular words in this deed that 
all that is given to the endowment is that specific amount 
khandies of rice, Ks. 17 in cadi and 920 eocoanuts which is 
expressly stated in more than one passage and that endowment 
is merely a burden placed upon the laigor gift which is made to 
Vithoba. If we are right in thinking that that is the meaning 
of the deed considered as a whole, our opinion need not be shaken 
by the clause in which it is sought to prohibit Vithoba Prabhu 
from mortgaging or selling the lands m question. For that clause 
would merely be an attempt to impose restrictions repugnant 
to the gift such as are frequently made in such documents and 
would be of no avail. 

For these reasons we are of opinion that the decree already 
made by this Court is the right decree, 

We affirm it and dismiss this appeal with costs. 

Appeal dismissed. 

0. B. 11, 
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'Before Mr . Justice Batchelor and Mr. Justice Bao 
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Criminal Procedure Code (Act V of IS 96), action M— Magistrate— 
Inquiry— The case mi committed to the Corn t of Session for want of sufficient 
ground#*- Appeal against the order— Order uvetsed ly the Sessions Judge — 
Commitment when to he made—Dkekm ge of accused 

Where a Committing Magistrate finds that tbeie is no evidence whatever or 
that the evidence tendered for the prosecution is totally unworthy of credit, it 
is his duty under section 209 of the Criminal Fioceduie Code (Act V of 1898) 
to discharge the accused. 

* Criminal Revision Ko» 182 of 1910* 
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Giiutitt-JZ.itjwc'tS \ XtanJcu SohojtW , distinguished. 

I tofajhfii ' J vj' la & . *: ppi oved 

Tills was an application, under section 485 of the Crlniim 
Proceduic Code (Act V of I8D8), to revise an order passed lb 
; E. E. A, Elliott, Additional Sessions Judge of Ahmed abad, rever 

ing an order passed by G, R. Dabholkar, Resident Magistral 
of Borsad. 

One Bai Jadav instituted a complaint against Bai Parvati (tl 
; applicant) in the Court of the Resident Magistrate of Borst 

\ ehaiging the latter with an offence punishable under section 8( 

f, of the Indian Penal Code (Act XLV of I860). 

The Magistrate heard the evidence tendered by the prosee 
lion and disbelieving it declined to commit the accused to i] 
( ouxt of Seniors and discharged 3ier undei section 209 of tl 
Ciinnnal ihucedure Code. 



The complainant appealed against this order to the Addition 
Sessions Judge oi Ahiredabad who reversed the order passed 1 
the Magistrate, and ordered him to draw up a charge again 
the accused and commit her for trial under section 307 of t 
Indian Penal Code. 

The accused applied to the High Couifc. 

Jhanson. with Ma t ihtuliiram K. Mehta, for the applicant •— 

Where a Com milting Magisti ate wholly disbelieves the eviclen 
tendered on behalf of prosecution, it is his duty to discharge t 
accused under section 209 of the Criminal Procedure Coc 
See Ladman v. Jnala^; In n the petition of Kalp an Singh ( 
Queen-Empress \\ Mmuami® ; 'Emperor v, Bavji He 
Telgaumhar^K 


(1882) 5 All. 161. 
W (1880) 21 All. 265* 
fl> (1801) 15 Mack 30. 


03 (IC07) 0 Bom, L. Ik 225. 
m (IS87) 13 Bom. 07 2# 
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The decision of Mr. Justice West In Queen-Empress v. Namdev 
Satvaji^ may at first sight appear against our contention. It 
only decides that a Magistrate should commit a case to the 
Court of Session when credible witnesses make statements which, 
if believed, would sustain a com iction. The learned Judge has 
himself explained the case In Bhmjibkai v. Pyarji 

22. IF. Dtsai, for the Crown : — 

The question here is not whether the Magistrate had power to 
discharge the accused under sections 209-210 of the Criminal 
Procedure Code, but whether the Session* Judge committed any 
error of law in directing a committal winch would justify any 
interference by this Court with the older which has been passed 
by him under section 486 of the Criminal Piocedure Code. The 
Sessions Judge is a Judge of fact, whether the ei idence adduced 
is or is not sufficient to wan ant a committal. With his finding 
this Court will not interfere. Bee Fattu v. FaUu ^ and JJmpeior 
v. Varjhandas^* 

As to the eases relied on by the other sides the case of Lachmn 
v. fmla W was decided under the Criminal Procedure Code of 
1872 a id does not apply. In Dltanjiblm v. PyitrjiW, the 
Magisti ite who had committed the accused had himself 
jurisdiction to tiy all tho charges except one with which the 
accused was ch n god. In the other exses the High Court was 
requested to mtufeie with the order ol discharge or to direct 
a retrial or committal. 

Batchelor, J. — This is an application by one Bai Parvati 
who was accused before the Magistrate of having attempted to 
commit murder by pushing another woman named Jadav into 
a well* 

Parvati, the applicant, was the mistress of J adaVs husband. 
A good deal of evidence was summoned for the prosecution and 
the Magistrate having heard all the evidence tendered came to 
the conclusion which he expressed in these words: “ After 
having closely gone through the evidence as a whole I find that 

(i) (1887) 11 Boro. 872* «*) (im) 20 All 561* 

m wm BataulaVis Unrcp Cr. C. 201* W (1902 27 Boro. 84 88* 

Co) (1882) 5 All 101. 
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It will be a mere waste of the Sessions Court's very valuabl 
time if I commit the accused to it to take her trial there when 
myself see that there are not sufficient grounds for committim 
her. I, therefore, discharge her under section 203 of th 
Criminal Procedure Code/' 

From this older an application was preferred by Jadav to th 
Sessions Judge who, reversing the Magistrate's order, directs 
the Magistrate to draw up a charge against the accused Parval 
and commit her for trial under section 307 of the Indian Pens 
Code. 

The question before us now is whether this order of th 
Sessions Judge should be sustained. 

Upon the facts underlying this application it is not necessar 
to say more than this that the First Class Magistrate went int 
them at some length, that he examined the evidence of th 
witnesses with great care and in the end found that there wer 
no grounds to commit. 

The Sessions Judge, as we read his Judgment, does nc 
materially dissent from the Magistrate in this view of the effec 
of the evidence tendered. He says that “ on a small foundatio 
of probabilities an enormous superstructure of untruth has bee 
gradually built up ” and he proceeds to show that most of th 
important witnesses arc totally unworthy of credit. Br 
having thus disposed of the witnesses, he says that* there sti 
remains the story of Bai Jadav herself, though at the same tim 
lie admits that a having regard to the relation between the tw 
women it is improbable that Bai Parvati should have bee 
allowed to accompany Bai Jadav to the well/' 

Upon the Sessions Judge's own estimate of the value of ti 
evidence we think that the Magistrate was within his rights 3 
ordering the discharge of Bai Parvati and that she should n< 
be exposed to the expense and harassment of a Sessions tri* 
which is practically foredoomed to failure. No doubt in a ca; 
of this kind the line between the Magistrate's duty and tl 
Sessions Court's prerogative is not easy to draw. We thin 
however, that it is not difficult to show that in this case tl 
Magistrate did not exceed his authority. 
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The point before us was considered by Mr. Justice Mahmood in 
In the matter of the petition of Laekman v. Janlrfi^ where the 
learned Judge after pointing out that the object of these 
provisions of law is to save the subject from the prolonged 
anxiety of undergoing trials for offences not brought home to them, 
and also to save the time of the Court of Session from being 
wasted over unsuitable cases, goes on to say “ I am of opinion 
that the power given to Magistrates under section 195 extends 
to weighing of evidence, and the expression ‘ sufficient grounds 5 
must be understood in a wide sense. I must not, however, be 
understood to lay down that this discretional y power should be 
exercised by the Magistrate without due caution or that he 
should take upon himself to dischaigo the accused in Sessions 
cases in the face of evidence which might justify a conviction. 
But when the evidence against the accused is sucli that, in the 
opinion of the Magistrate, it cannot possibly justify a conviction, 
I hold that there is nothing in the law which prohibits the 
discharge of the accused, even though the evidence against him 
consists of witnesses who state themselves to be eye-witnesses, 
but whom the Magistrate entirely discredits/’ This construction 
commends itself to u as an accurate statement of the meaning 
of section 209 of the Criminal Procedure Cotie. Nor do we 
think that theie L anytlu> g in it which is in real conflict with 
what Mr, Justice We-t said in the case lclicd upon by the 
respondent, Quee i-J'mpre^ v. Xaindec Satvjji (”>. For, the 

operation of that decision is limited to this that the Magistrate 
ought to commit when the evidence is enough to put the party 
on his trial and “such a case obviously arises when credible 
* witnesses make statements which, if believed, would sustain a 
conviction.” It seems to us that the whole point ot this passage 
lies in attaching due emphasis to the word “credible,” and some 
confirmation of that construction of the decision may be 
obtained from the observations of the same learned Judge in 
Dhmjjibhii v. 

Apart also from authority it seems to us that the words of 
the section themselves leave little room for ambiguity. The 

W 0.882) 5 All. 161, (2) (1887) XI Bom. 872. * 

(*} (1884) BatanluTs TJnrep. Or. 0. 201 . 
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section provides that if a Magistrate finds that there are n 
sufficient grounds for committing the accused person for trial 
shall discharge him. It is not merely* therefore that the Mag 
tra-te in the case put is empowered to discharge the accused ; 
is bound to do so. What then is the case put ? It is the eg 
where the Magistrate finds that there are no sufficient groun 
for committing the accused person for trial. He may so fi 
either because there is no evidence whatever or because t 
evidence tendered for the prosecution appears to him to 
totally unworthy of credit. But in this latter case, equally wi 
the former case, it would be his duty under the section to d 
charge the accused, since the grounds relied on for a commitme 
would, in his opinion, be insufficient. That is the construct! 
•which the words of the section suggest to us and which ' 
understand was accepted by this Court in Emperor w Ravji lit 
Ydguumiar It is perhaps unnecessary to add that where t 
Magistrate entertains any real doubt as the weight or quality 
the evidence, the task of resolving that doubt and assessing t 
evidence should be left to the Court of Session j but that is i 
the case before us now. 

For these reasons, therefore, we must set aside the order 
the Sessions Judge and restore that of the Magistrate. 



Order sel aside* 
iu n. 


a) (1907; 0 Bo n. L, 11, 225. 
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Before 21 r. Justice Cho ndavarkar and Jfr, Justice Heaton. 

SEIil SIT ARAM PANDIT alia, BAPU MAffABA.l (ouioisal Dsfbkj,- lt „ 0 
Amua.Tr, v. SHRI IJARIHAE PANDIT alia,- BITAU MAH A- Al ,'„ tu ,' r , 

HA.r AXP OTI1EBS (OBIiMXAt PlAIXTIFW), ItESBOXnEXTS# - 

Hindu law- Adoption— Payment of money to adoptive K UJ 0W ly way of 
inducement to her to adopt a particular loy— Payment is a bribe— Gift by 
adoptee in consideration of sum paid by his natural father— Gift invalid ~ 

Revocation of y if L 


C, the natural father of N, paid a anm of Us. 8,000 lo B, a widow, a, an 
inducement to lier to adopt, N. After the adoption B conveyed bv way of gift 
to C some lands at Chinchwad and got them transferred to "his name. later 
on, N conveyed in gift the lands in dispute, which formed pit of the property 
belonging to his udopliv 5 father, to his naiural brother (the defa-.dnnt) in 
cishideration of the payment of Its. 8,000 made hv O to B, in exchange for the 
lands at Chinchwad, and also having vegoid (o the benefit he had derived from 
his adoption. After the death of N, his sons (the plaintiffs; challenged the 
gift and sued to recover possession of the lands from the def. edant : — ' 


JIM, i-hat the transaction amounted to a mere gift which was not, supported 
hy consideration ; dime the payment of P, s . ADt 0 to JJ was vitiated hv the 
tact that it w.i-, in the nature of n bribe and as such was Illegal according to 
Hindu Lr.v; and cun if it ha regarded as a debt c mn acted bed. it could not 
bind N, fii a:,, lieci.iiie it was eontnu t e.l for an ill, gal purpose, and secondly, 
b< can.se, N Lad by lib adoption cea-ed to be C’k son at the date of Ids gift 
to tho defendant a id v.as und, r no pious obligation to satisfy 0’s dolts. ' 


Held, further, that ever, if the deed of gif,, be regarded as supported by 
valuable consideration, it corld m.t bind the interest of the plaintiffs, hum- 
much as the property conveyed fumed par, of the joint ancestral estate in 
which they took a vested interest by their very birth. 

Held t alio, that if the transaction bo regarded as one supported bv valuable 
ron.sideration on account of the exchange of lands at Clmiehwud, it could only 
amount to a Kile of the property, and even then it was not competent to JNT to 
gdl joint ancestral property to the detriment of bis sons, except for an antece- 
dent, debt which had been contracted for a, purpose, neither illegal nor immoral 


Prr Ct't'iiui. “Where on a Hindu’s death an adoption is made by his 
widow, it must be made by her, without any coercion, free from any corrupt 
motive, and with an eye solely iu the illness of the hoy to be adopted to fulfil 
tho religious and secular duties binding on a ton. That object is likely to be 
frustrated, if she is induced to alopfc a boy out of greed for money and 


* Eirit Appeal No, 109 of 1907, 


B 1773— a 
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Appeal from the decision of M. R. Nadkarni, First Class 
Subordinate Judge at Belgaum. 

Suit to recover possession of certain lands. 

The lands in dispute were conveyed by way of gift on the 
29th March 18SS by one Nana Maharaj (the father of plaintiffs) 
to his natural brother Shri Sitaram Pandit (the defendant). 

The deed of gift came to be executed under the following 
circumstances. 

The Pant Pratinidhi of Aunclh had a daughter by name 
Maika, whom he was anxious to settle well in life. He selected, 
os a suitable bridegroom for hei, one Nana Maharaj, a man in 
humble circumstances of life, whom he proposed to get adopted 
into a rich family. 

One Bala Maharaj had died m 1830 A i>, leaving him survi- 
ving a widow named Bhavambai, and a daughter Taika. The 
said Bhavanibai was under the influence of the Pant Pratinidhi , 
but to incrcpsc his hold on her, he suggested that if she saw her 
way to adopt Nana Maharaj, no (the Pant Pratinidhi) would 
be willing zo marry one of his sons to her daughter Taika. She 
consented. About Mireh- April 1809, two agreements (exhibits 
18-1 and 1S5) were entered into between the Pant Pratinidhi and 
Bhavanibai, evidencing this arrangement. Later on, two 
more agreements (exhibits 180 and 74) were executed on the 
11th and the 12th November 1869 respectively between Ohimna 
Maharaj (the natural father of Nana Mahaiaj) and Bhavanibai, 
under which the latter agreed to adopt Nana Maharaj. 

Shortly afterwards, the Pant Pratinidhi^ son was married to 
Bhavanibai’? daughter Taika and his daughter Maika was 
married to Nana Maharaj. 


pecuniary benefit to heiself If she is so induced, the money paid to her is a 
bnbe, which is condemned by all Smriti wnteis as an illegal payment 

The texts of Hindu Law showing that a gift once made cannot be lesumed, 
if it is to a benefactor or to a father, apply only as between tbe donor and tbe 
donee and l elite to piopeity which it is competent foi the donoi to give away. 
They cannot affect the joint ancestral estate of a Hindu and Ins sons. Then 
lights and liabilities are legulated by special texts dealing with that estate; 
and such of these special texts as i elate to gift fonn exceptions to the gencial 
texts on the subject 
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As the said Bhavanibai seemed disinclined to make the said 
adoption, Chimna Mahai aj as an inducement paid her a sum of 
Es. 8,000 on the 19th April 1879, and on the 21th April 1879 
Bhavanibai adopted Nana Maharaj. About the same time Bhava- 
nibai conveyed as a gift to Chimna Mahai aj some lands situated 
at Chinch wad, yielding an annual income of Es. 188 odd. The 
lands were in the Kolhapur State and were transferred to the 
name of Chimna Maharaj. The latter, however, did not take 
possession thereof because he was anxious to get in exchange 
lands in British territory, 

Chimna Maharaj had another son Shri Sitaram Pandit (the 
defendant), who was the natural brother of Nana Maharaj. On 
the 29th March 1888, Nana Maharaj passed a registered deed of 
gift in favour of the defendant, whereby ho conveyed to the 
latter some lands forming a part of the estate of Bala Maharaj, 
The consideration for the gift, as recited in the deed, was 
natural love and affection for the younger brother, and the 
trouble taken by Chimna Maharaj in getting him (Nana 
Maharaj) adopted. Nana Maharaj died on the 30th June 1899. 

After his death, his sons (the plaintiffs) disputed the gift to the 
defendant,* and filed, on the 14th February 1903, a suit against 
him to recover possession of the lands conveyed in gift, alleging 
that they formed part of their joint ancestral estate, and that the 
gift having been un authoritative, illegal and without considera- 
tion was not binding on the plaintiffs. 

The defendant contended in his written statement infer alia 
that Chimna Maharaj gave Nana Maharaj in adoption to 
Bhavanibai after many entreaties and at a great expense ; that 
in consideration of the benefit thus conferred on him by virtue of 
the adoption and also of the return of the lands at Chinch wad, 
the lands in dispute were given to him by way of gift; 
and that the consideration for the gift having been adequate and 
lawful, the gift was valid and binding on the plaintiffs. 

The Subordinate Judge found that the deed ox gift relied on 
by the defendant was genuine and proved to have been passed 
by Nana Maharaj. He held, however, that it was not binding 
on the plaintiff. 
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The defendant appealed to the High Court. 

0. S. Rao, for the appellant, relied on section 2‘>, clause 2 of the 
Indian Contract Act, 1S72, and the Mitakshara, Chapter T, 
section 1, placitum 28. 

Jayahir with III. R. Bodas, for respondents Nos. 1 — 4, cited 
Mitakshara, Chapter I, section 1, placita 27, 28 ; Vyavabaia 
Mayukha, Chapter I, section 1, placitum 5 ; Stokes, Chapter I, 
section!, placitum 27; Bachoo Ilu'lcisonclas v. Manlorebai^ ; 
Rayallal v. SuWama® ; KaaialsM Ammal v thalrapany 
Cheltiai ® ; W. B. Thomson v. Jehangir Ilonnasji^ ; Kachayl v. 
Vdmiymilhalcfi * ; Madhairao Men es/rnir v. Xas/nhai t ®. 

C. A, Rele, for B. !\ Bel u, for respondent No 3. 

G. S. Rao, in reply, refeired to Oolebroolce’s Digest, Volume 
II, page 17 1 ; Ghose’s Hindu Law, 2nd Edn , pages 73G, 746, 

Cuandav akkak, J. The appellant is the son of Chinma • 
Mahaiaj, deceased, and the respondents are the sons of Nana 
Mahaiaj, also deceased. This Nana Maharaj was the natural 
Loin son of Chiu na Maharaj but was given in adoption on the 
21th of Apnl 1879, to Bhavanibai, widow of one Bala Maharaj. * 
Nana Mahaiaj made a gift of certain lands, belonging to him 
in virtue of the adoption, to the appellant on the 29th of March 
ISbS. The lespondonts brought the suit, which has led to this 
appeal, to recover possession of those lands, on the ground that 
they weie paitof the joint aucestral property of their father 
and themselves of which if was not competent for the father to 
make a gift. The claim was resisted by the appellant on the 
ground that the gift had been made in consideration of the 
benefit confencd on Nana Maharaj by the fact of his having 
been given in adoption by Chinma Maharaj, father of the 
appellant into the family, to which the lands belonged, and 
also of the trouble which the said Chimiia Maharaj had to 
undergo and the expenses he had to incur in persuading Bhavani- 
bai to make the adoption by giving her Rs. 8,000. The Subordi- 

<« (18G0) 8 B, H. C. (0. C. J.) G6. 

(=) (1903) 29 Mad, 58. 

(0) (1909) 34 Bom, 287. 


0) (1 %7) 31 Bom. 373. 
(2) (1 832) 10 Mad. 51. 
(V (1007) 30 Mad. 432. 



VOL. XXXW] 


BOMBAY SERIES. 


178 


nate Judge, who tried the suit, disbelie\ el the story as to the 
trouble and the expenses, and held that, even if the story were 
true, the consideration lor the deed of gift in dispute was opposed 
to public policy. He, accordingly, allowed the claim. 

Certain facts in the case relating to the adoption are admit- 
ted by both parties. The Pant Pratinidhi of Aundh had a 
daughter, whom he was anxious to give in marriage to Nana 
Maharaj. But as this Nana Maharaj belonged to a poor family, 
the Pant conceived the idea of arranging for his adoption into 
the more well-to-do family of the deceased Bala Maharaj, whose 
widow Bhavanibai was under his (the Pant's) influence. In the 
months of March and April 1869, an arrangement, evidenced 
by exhibits 184 and 185, was arrived at to that effect between 
the Pant and Bhavanibai. In the month of November of the 
same year, mutual agreements (exhibits 74 and 1S6) passed 
between her and Chimna Maharaj that the former should take 
and the latter give in adoption his son, Nana Maharaj. The 
marriage of Nana Maharaj with the Pant's daughter followed 
soon after the arrangement and agreements of 1869 ; neverthe- 
less the adoption itself was delayed for ten years and took place 
so late as the 24th of April 1879. 

The cause of this long delay is accounted for by each party 
according to his own version. The appellant's case is that 
Bhavanibai procrastinated, because she wanted money from 
Chimna Maharaj before making the adoption, and the latter, 
who was poor, had to borrow and give her Rs, 8,000 and 
Rs, 3,000 to her Karkuns to induce her to adopt his son. On 
the other hand, the respondents' version is that it was not Bha- 
vanibai but Chimna Maharaj, who was the cause of the delay. 
They allege that he asked from time to time for the fulfilment 
of some conditions before he would give his son in adoption and 
that it was only after all his conditions had been agreed to that 
he gave the boy. 

The Subordinate Judge has disbelieved the version of the 
appellant, but on grounds, which, we think, are not satisfactory. 
The story is supported by the evidence of four witnesses (exhibits 
57, 64, 181 and 127), who all depose that Bhavanibai received 
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Bs. 8,000 from Chimna Maharaj as a motive for adopting his 
son. Further, the appellant has produced a receipt, dated the 
19th of April 1879, purporting to have been passed by Bhavani- 
bai to Chimna Maharaj acknowledging the receipt of Bs. 8,000. 
The Subordinate Judge thinks that the attestations on the receipt 
and its writing are fabricated, and he has arrived at that con- 
clusion by comparing the handwriting on the receipt with the 
handwriting admittedly genuine of other documents put in for 
comparison. We are unable to agree with the Subordinate Judge 
after a careful examination of the handwritings. In our opinion, 
the receipt is a genuine document. What appears to have 
mainly influenced the Subordinate Judge in disbelieving the 
appellant's story as to the payment of Bs. 8,000 by Chimna 
Maharaj to Bhav&nibai is that the latter was under the ^ thumb 
and influence ” of the Pant Pratinidhi of Aundh and that, there- 
fore, u it appears quite unworthy of reliance that she had a sordid 
pecuniary motive set up by the defendant and testified to by his 
witnesses Nos. 56, 57, 61, 63, 61, 127, 187, to screw out 
Bs. 8,000 from Chimna Maharaj for her adoption of Nana 
Maharaj.” This view of the probabilities of the story overlooks 
the actual situation of the parties concerned during the period to 
which the story as to Bs* 8,000 relates. It is indeed true that the 
person who was most anxious that Bhavanibai should adopt 
Nana Maharaj was the Pant Pratinidhi of Aundh. He wanted 
to ghe his daughter in maniage to the hoy, but as the boy’s 
father was, comparatively speaking, poor, he hit upon the idea 
of adoption. He agreed to the marriage of Bhavanibafs daughter 
with his own son. The Pant was, therefore, able to induce her 
to adopt Nana Mahaiaj. So far it may be allowed that she was 
under what the Subordinate Judge calls tf Hhe thumb and influ- 
ence ” of the Pant. But the situation changed after she had 
agreed to adopt and after, in consequence of her agreement, the 
Pant had given Iris daughter in marriage to Nana Maharaj, the boy 
to be adopted, and after the Pant’s son had married her daughter. 
She was then in a position to hold her own and dictate her own 
term*. The Pant’s necessity had become all the greater to see 
the adoption put through, because his daughter had become the 
boy’s wife. No such necessity existed to make Bhavanibai 



VOL. XXXV.] 


BOMBAY SERIES. 


175 


anxious in the matter* The adoption, if made, would have 
deprived her of her widow's estate in her husband’s property 
and she would have relegated herself by her own act to the 
position of a woman entitled to no more than maintenance out 
of the estate ; she had agieed to adopt, to oblige the Pant; and 
it was only natural that, when the Pant’s daughter had been 
married to the boy, and the adoption had become to him a 
matter of urgent necessity, she should take advantage of the 
situation and delay the adoption till something was given to 
compensate her for the sacrifices she would have to make, in 
point of her own ownership over her husband's property, by 
the adoption. There is, therefore, nothing improbable in the 
story that she would not adopt unless and until she had received 
some pecuniary compensation for the loss of her position in 
consequence of the adoption. And that such must have been the 
case is proved by the evidence of an unimpeachable document, 
to which the Subordinate Judge seems to have paid no attention 
and against the genuineness of which nothing has been urged. 
In a letter (exhibit 143), elated the 2nd of March 1879, Chimna 
Maharaj wrote to Gopal Naik, a XArbMri of the Pant Prali- 
nidhi, that Bhavanibai had agreed to adopt another man by 
taking from him Rs, 15,000. In that letter Ohimna Maharaj 
asked what was the use of his trying to collect money “ for 
nothing/' if the lady had changed her mind. And he requested 
Gopal Naik £e to make arrangements for getting only Nana 
Maharaj to be adopted." There is a letter (exhibit 183) from a 
lldrbhdri of the Pant Pratinidhi of Aundh to Bhavanibai, 
written in April 1879, in which the writer explains to her why 
the Pant was anxious to see the adoption hastened. lie says 
that the Pant'* sole object is to see his son-in-law (Nana Maha- 
raj) and his daughter (Nana Maharaj 's wife) happy. The 
writer continues; “There is nothing else in this. And my 
master has been exerting himself for about 10 years to carry 
out this object." He refeis to a letter of request to her audio 
his master's angry letters to him. This letter also shows that 
Bhavanibai was reluctant to adopt and had to be persuaded. 

It is true that there is no mention in the deed of gift, executed 
by Nana Maharaj in favour of the appellant, of the payment 
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of Rs. 8,QG0 to Bhavanibai by Ohimna Maharaj as an induce- 
ment to make the adoption. The omission is easily accounted 
for, if due regard be had to the position of the parties and the 
nature of the act of payment from the social point of view. 
Bhavanibai was the widow of a respectable and well-to-do man ; 
Nana Maharaj had been adopted by her ; and for him to say in 
the deed that his natural lather had given him in adoption by 
bribing his adoptive mother, and that she had taken him in 
adoption, not because she had liked him, bub because she had 
been bribed, would have been to cast odium publiely on and 
lower himself, her, and his natural father. Therefore he seems 
to have contented himself with the bare recital in the deed of 
gift (exhibit 55) that his natural father had “ exerted himself 
greatly in the matter of giving !> him “ in adoption/’ 

It has been stienuously contended before us for the respond- 
ents that the fact that Ohimna Maharaj had insisted upon certain 
conditions and delayed the adoption makes it highly improbable 
that the long delay of ten yeais was due to any unwillingness 
on the pait of Bhavanibai. That Ohimna Maharaj did ask for 
certain conditions and that some time was occupied by negotia- 
tions in respect of them is proved by some letters produced in 
the case. One of those conditions related to the Garbhadhana 
or mairiage consummation ceremony of Nana Mahaiaj’s wife. 
Ohimna Mahaiaj wanted money for it and he was paid by the 
Pant Pratinidhi of Anndh. There is nothing to show that the 
money was paid to lum for his personal benefit or that it came 
Bom Bhavanibai. The presumption is that it was for Nana 
Maharaj ’s wife. Bhavanibai had agreed to take him in adop- 
tion ; it was on the faith of that agreement that the Pant had 
given his daughter in mariiage to Nana Maharaj; the girl had 
come from a Chiefs family ; and she was to be the daughter-in- 
law of Bhavanibai. All religious and social aspects of the case 
required that her consummation ceremony should take place 
with proper regard foi her position and her father's and also 
that of Bhavanibai. If the latter had refused to do her duty 
by the gnl on such an occasion consistently with her agreement 
to adopt and the name and position of her deceased husband, 
Ohimna Maharaj would have suffered in the esteem of his society 
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for having allowed himself and his son to he treated so indiffer- 
ently by Bhavanibai. The fact that Bhavanibai did not pay 
hot that the Pant paid shows that the former was not ready to 
hasten the adoption. As to the other conditions insisted upon 
by Chimna Maharaj, they all related to securing the property 
in the adoptive family to Nana Maharaj (see exhibit 108 and 
exhibit 114). Such a condition would not have been made if 
Bhavanibai had raised no dispute and tried to have some hold 
on the property for herself even after adoption. 

The fact that Chimna Maharaj delayo 1 the adoption for some 
time because Bhavanibai would not agree to certain conditions 
is not only not inconsistent with but renders highly probable 
the fact that Bhavanibai delayed because she wanted some- 
thing for herself before adopting If she was all along 
willing and ready, where was the occasion for Chimna Maharaj 
to make cert rin conditions and for the time occupied in settling 
them through the Pant Pratinidhi and his KAtbh&n ? That 
shows that there was some reluctance on the part of Bhavanibai. 
Chimna Maharaj was to gain everything by the adoption; 
Bhavanibai was to lose almost all from the material point of 
view. And it is incredible that the adoption would have been 
delayed, for so many as ten years, if all the while Bhavanibai 
was anxious to adopt. 

On the whole of the evidence and the probabilities, then, \\ e 
have arrived at the conclusion that Chimna Maharaj did pay 
Rs, 8,000 to Bhavanibai as an inducement to adopt his son. 
We are not satisfied, however, with the evidence adduced by 
the appellant to show that the sum of IK 13,000, due fiom the 
husband of Bhavanibai to the Pant Pratinidhi of Aunclh on a 
mortgage, was remitted by the latter owing to the friendly 
intercession and at the request of Chimna Maharaj. That the 
debt was wiped out and the mortgage redeemed without pay- 
ment is proved. The respondents 5 milMiar (exhibit 182) admits 
it. But he states that the Pant extinguished the debt, because 
Nana Maharaj had refused to send his wife (the Pants daughter) 
to the thread ceremony of her brother unless the mortgage wns 
returned to him, This seems highly probable. The remission 
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took place after BhavanibaBs death. And the Pant must have 
remitted the debt mainly because the debtor was his own son- 
in-law. The story that the debt was remitted at the request of 
Chlrana Maharaj stand* upon the interested and uncorroborated 
testimony of the appellant, 

It is also the appellant’s case that before his adoption Nana 
Maharaj had promised to Chirana Maharaj that, after adoption, 
he would grant to the latter in perpetuity lands yielding an 
annual income of Rs 1,000. This is deposed to by the appellant 
(exhibit 231), and by his mother (exhibit 127). Both of them 
say that the promise was made in writing u for the tioubleand 
expense of the work of adoption.” The wiitten agieement is 
not produced, and the deed of gift makes no leference to it. 
There arc some other witnesses who speak to the promise and 
it is sought to be proved also by certain letters purporting to be 
those of Nana Mahaiaj. Even if there was such an agreement, 
it is not shown to be supported by any consideration ; and even 
if it were suppoitcd by consideration, it was illegal, because it 
was made by Nana Maharaj as an expectant heir with reference 
to property which he Aojerf to get aftei’ his adoption by Bhavani- 
hai. Such an agieement is invalid and inoperative according 
to Hindu Law T : Shm Sunder Lai v. Acchan Kunwm®, and see 
fhmmdiha v. Abclul Hum)? where other decisions to the 
same effect arc cited. In any case, Nana Maharaj’s promise 
cannot render the deed of gift valid, if it is invalid on other 
grounds. 

The appellant also pleads that the lands conveyed by the deed 
of gift (exhibit 55) wrere given to him by Nana Maharaj in 
exchange for the lands at Chinchwad, situate in the Native 
State of Kolhapur, and yielding an annual income of Rs. 188 odd, 
which Rhavanibai had granted by a deed (exhibit 62} to Cbimna 
Maharaj on the day of the adoption. Chimna Maharaj was not 
satisfied with the grant and desired instead lands situate in 
British territory. He never took possession of the lands at 
Chinchwad. But the grant had been followed by directions to 
the village officers that they should recognise him as owner, 

(U QS98> 25 Li\. 1S3. at n. 1F0. (2) si tu™ - i-r. 
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enter the LLata in his name, and allow him to appropriate the 
rents and profits. There is no mention of the exchange in the 
deed of gift (exhibit 55) ; but the probabilities are strongly in 
favour of the appellants case on this point. 

The established facts, then, relating to the deed of gift, which 
is in dispute in this case, are shortly these. After she had 
bound herself by an agreement to adopt Nana Maharaj, 
Bhavanibai refused to cany it out unless she was paid a sum 
of money. Nana Maharaj 's natuial father, Chimna Maharaj, 
paid Rs 8,000 as an inducement to her to adopt his son. Then 
the adoption took place, and Chimna Maharaj, being poor, 
obtained lands at Chinch wad, yielding an annual income of 
Rs. 188 odd for parting with his son. In consideration of the 
payment of Rs. 8,000 to Bhavanibai and in exchange for the 
lands at Chinchwad, and also having regard to the benefit he 
had derived from the act of his natural father in giving him in 
adoption into a well-to-do family, Nana Maharaj conveyed by 
way of gift the lands in the deed (exhibit 55) to the appellant, 
his natural brother. 

The transaction, under these circumstances, amounts to a mere 
gitt. It was urged before ns that it was supported by 
consideration, because of the pxyment of R c # S, 000 made by 
Chimna Maharaj to Bhavanibai foi the benefit of Nana Maharaj, 
that is to say, to induce her to adopt the latter as her sou. The 
amount, it is said, was paid by Chimna Mahaiaj by borrowing ; 
Nana Maharaj was then still the son of Chimna Maharaj and as 
such it was his pious duty to pay his father’s debt. 

But the payment to Bavanibai was vitiated by the fact that it 
was in the mkue of a babe and as such was illegal, according 
to Hindu Law. 

■When a Hindu gives his boy in adoption, his act is, according 
to the Hindu Shastras, in the nature of a sacred gift, voluntarily 
made. It is on that account that Manu requires the gift to be 
u confirmed by pouring water fVyavahar Mayukha, Mandlikis 
Edition, page 50]. A daughter given in marriage, which is called 
lemyodana, and a son given in adoption, which is called put rad am, 
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stand in ibis inspect on the ^amc tooting Both are gifts lor 
religious and secular pui poses. Both acts are attended by 
religious ceremonies , both require (jninrj and taking. A boy 
is adopted by a sonless Hindu for perpetuating his line, paying 
off his duu to his ancestor keeping up his name, and securing 
tor him and his ancestor a place m hea\en These are^acied 
purposes, accoiding to tire Hindu SLastias It is not by the 
mere birth and existence of a son that these purposes are 
fulfilled. A=> Vipianeshwaia points out in the Mitakshara in the 
chapter on " Rituals,” the son must be e well-behaved ”, of 
good equalities. That applies to the adopted son equally, because 
he takes the place of a born son ; and he has to be " a reflection ” 
of the latter. "Where on a Hindu's death the adoption is made 
by bis widow, it must be made by her, without any coercion, 
free from any corrupt motne, and with an eye solely to the 
fitness of the boy to be adopted to fulfil the religions and secular 
duties binding on a &on That object is likely to be frustrated, 
if she is induced to adopt a boy out of greed for money and 
pecuniary benefit to herself. If she is so induced, the 
money paid to her is a bilbo, which is condemned by all Sinrdi 
writers as an illegal payment. Naiada, for instance, says that 
what has been gnen as a bubo is'* declared as not given 
(or void) 5 \ And he laj s down that " Mocha (or bribe), which is 
promised to be given for the accomplishment of any object, 
should not be given, even if that object be accomplished. But if 
it has already been actually given, it should be restored by force, 
and a fine equal to eleven times (its value) should be inflicted 
according to the followers of Garga.” [The Yyavahara Mayukha, 
Mandlik's Edition, page*- 128 and 124.] YijnaneJiwara. in lik 
chapter oil "the Resumption of Gifts” in the Mitakshara, 
quotes Naradd to the same effect, and defines a €i bribe” 
(nt/cocAa) to mean "something paid to a person bound to do an 
act with tire object of removing an obstacle to the performance 
of his duty/’ Judged by this definition, the payment of 
Rs* SjOOO toBliavanilai was a bribe. At the elate of the payment 
she had already bound herself to adopt Nana Maharaj ; and the 
payment was made to induce her to do what she had already 
been under an obligation to perform* 
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The payment of lit,. 8,00(1, illegal in its inception; may have 
been made by Chimna Maharaj after borrowing the amount 
from third parties. But even regarded as a debt contracted by 
lani; it could not bind his sons, because it w as contracted for an 
illegal purpose, which was its payment as a bribe. Further, 
Nana Maharaj by his adoption had ceased to be Chimna Maharaj ’s 
son at the date of his gift to the appellant and was under no 
pious obligation to satisfy Chimna Maharajas debts. 

Nana Maharajas deed of gift was, it is urged, supported by 
valuable consideration, because it was to his natural brother out 
of love and affection, in consideration of the benefit conferred by 
his natural father by giving him in adoption* and in exchange 
for the lands at Chinehwacl. But the question is whether such 
a deed relating to joint ancestral propeity binds the sons of its 
executant, who, according to Hindu Law, took a vested inteiest 
in it bj birth, A Hindu father is not competent to make a gift 
of such property, if it is immoveable and is joint ancestral estate, 
Citing certain texts, Vijnanesliwara says that the passages 
quoted by him ({ forbid a gift of immoveable property through 
favour , they both relate to immoveables which have descended 
from the paternal giandfather/* [The Mit, CM I, sec. 1, 
pi 21.] 

Certain texts of Hindu Law have been relied upon by Mr. Kao, 
for the appellant, showing that a gift once made cannot be resum- 
ed, if it is to £ a benefactor/’ (Colebrooke^s Dig., Yol. I, p. 419), 
or to a father, (G-hose's Hindu Law (2nd Edn.), p. 736 and p. 748). 
These texts apply as between the donor and the donee and relate 
to property which it was competent for the donor to give away. 
They cannot affect the joint ancestral estate of a Hindu and 
his sons. Their rights and liabilities are governed by special 
texts dealing with that estate ; and such of these special texts 
as relate to gifts form exceptions to the general texts on the 
subject. 

If the transaction 'evidenced by the deed (exhibit 55) is to be 
regarded as one supported by valuable consideration on account 
of the exchange of lands conveyed by it for the lands at 
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Chinch wad, given to Chimna Maharaj by JBhavanibai on the day 
that she adopted Nana Maharaj it could only amount to a sale of 
the property. But a Hindu father is not competent to sell joint 
ancestral property to the detriment of his sons, except for an 
antecedent debt, which had been contracted for a purpose neither 
illegal nor immoral. In the present case, there was no debt at 
all ; in fact, even if there had been an antecedent debt of Chimna 
Maharaj, Nana Maharaj had ceased to be his son legally liable. 
For these reasons the decree appealed from must be confirmed 
with costs. 


Heaion, J . — I concur. 


Douce confirmed* 
it, it. 


APPELLATE CIVIL. 


Before Mt, Jo dice b dek to) an 1 Mi Justice liao. 

1910. RAM110DLVL V YNDKAVANttAS PAFVALU and amuiilx. (oekunal 
September 2 7. DiiJENDiNis) Aipillim*) v Tins, bEClvETAKX or STATE urn INDIA 
~~ " ~~ vs COUNCIL (omens al PLALsimb), Lespondents * 

Eiidcmc Act (I of 18?*), seJioa llo—Ldoppd—' Acquiescence —Both 
}>ai ii€6 eqmlhj conveiajuf ntfh ti vc Me of facte — Vague alley ah modified 
conUovei&y to be <*su Uavud by the Judge 

Wiit lc iwtus in tC. vagik and loo „ aiicgaiiukb, it Sb aL\ c^.tniul to tin. 
toned ([• teiiLiinaliuu oi the bint tli.it the i eal *.oiifiu\or&\ bctwi.ui iIumi should 
he a* u Limed by thi Jndgu lu qucolioniin, tliuii k-gil ads w*. is as to what 
ih exactly their position in iiic matlej 

Where both parties to a uU.it arc njuully touteijaul with the tiao ^Uit of 
fiwty, it is absurd to leJti* to tho dotiimc. of estoppel 

In the year 1871 Government granted to liio dchudaiiU* jnuletObsoiMn- title 
u certain plot of bind siluatu .it Dhandliulu The grant expressly stated that a 
stri]) of land belonging to Government Vila the southern boundary of tho plot 
fcu granted. This statement “was repeated m a mortgage-deed executed by the 


* First Appeal No. 3 CO o£ 1909. 
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defendants’ predecessor^ n-ii tie to the defendants themselves in the year 189 b 
In the year 1895 the defendants purchased the said plot and encroached on the 
strip by extending their building on it. Thereupo i the Secretary of State foi 
India in Council brought a suit against them to recover possession of the strip 
niter removing the defendants’ encroach merit. The suit was brought in the 
year 1908. The defendants’ plea was that they worn in possession and eivjoy- 
ment for a long time and eonsetjurniB there was acquiescence and estoppel on 
the pait of the officers of Government and Dh and hid a Municipality and they 
wished io load eudenoe to prove then plea 

JTehl, that the defendant*' title deeds haring hi ought to then knowledge the 
title of the Government Hie doctrines of < stoppel an! acquit sconce weie not 
applicable, and the suit was governed by veais’ limitation, ihe Gor eminent 
boing a party to it 

Fmsi Appeal from tlio decision of Dayaram Gidumal, District 
Judge of Ahmedabad, in oiiginal Suit No. 103 of 1908* 

Suit by the Secretary of State for India in Council to recover 
possession of a N iveli (small strip of land) 6b feet in length and 
2 feet in breadth, for removal of defend nits’ encroachment and 
for a permanent injunction. 

The whole plot of land including the Naveli was at one time 
the property of Government, A portion of the plot to the north 
of the Naveli was ^olcl by Government to the defendants’ pre- 
dccessor-in-titlo in the year 1871 and another portion to the 
south to one Dullabh Damodar, the predecessor-in-title of 
Ilarjivandas in 1862. The sale-deed passed by Government to 
the defendants’ predecessor recited that the Naveli was the 
southern boundary of the poition purchased by him from 
Government;. Similarly the Naveli was described as the northern 
boundary of the portion purchased by Dullabh Damodar, pre- 
decessor of Harji vandas. In the year 1893 the defendants’ 
predecessor-in-title passed a mortgage-deed to the defendants 
which stated that the Naveli was the southern boundary of the 
mortgaged property. Harjivandas built a Dharmshdla on the 
site purchased by him from the said Dullabh Damodar and one 
Bapuji Jagannath was the trustee in possession of the said 
Dharmshdla. The defendants purchased their land from their 
predecessor in the year 1S95 and thereafter they encroached on 
the Naveli by extending their building on it. Hence the suit 
which was filed in the year 1908, 
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The defendants set up their ownership but the allegation^ 
made by them in their written statements being very vague and 
loose, the District Judge questioned their pleaders to determine 
the real point involved in the case and raised the following 
issue 

ITa c the GoToinmeni intentionally e aibed oi peimittod defend uits and their 
predecessors to kheae tha f the land was thchs and to act upon such belief 53 


The Judge found on the said issue in the negative and awarded 
the plaintiff's claim His reasons were as follows 


Rut where Is ihe estoppel in the ca^f 5 The Otown makes its meaning 
quite clear m its grant. It ha« always been the practice of every enlightened 
Government when selling land m lots to piovide for light and ntr and for eas} 
access* The rules f named undei section 21 i of the Bombay Land Revenue 
Code on the subject of building sites contain eleir provisions on the subject. 
In this paitionLu case Government soil two plots and leseived i space 2 feet 
broad between them The defendants’ predecessors weie expies&ly told so. 
The defrndanis it they read the original giant, must have seen a*- once that 
that place was leseived and was not included within those boundanes, Does 
it he m their mouths to say that they attached no lmpoitance to their own title- 
deed ? Is the Government, after making its meaning quite clear m the giant, 
bound to go on telling even giantee about the teims of the written grant and 
about then meaning Are its officers to attend to such minute makers as the 
user of Navehs 2 feel broad by neighbouring house owners * It is because 
Government cannot well prevent encioachments on such small pieces of land and 
because thou functions are multifarious, that the limitation period of CO >eaxs 
is alloy ed to the Crow n. Its acquiescence for a shoitei peiiod doe* not bar its 
suit (see 2 1 Rom. at page 532 where the authonties aie quoted). Had 
defendants pleaded ad\eise possession foi 59 yeais, 31 months and 29 days 
they would not have succeeded. Tlieii possession being not &o long they have 
not set up the plea of adverse possession. Rut whose case would be the hauler 
of the tw o— that of a manwhova* actually m possesion foi nearly CO ye t <rs 
and was then di^jow^ed, oi that of a man who knew what the Government 
had granted to him enooaohed on what was not his own foi about IS years 
and being* unable to show possession Jor GO ) ears was dispossessed*- The 
defendants’ plea of estoppel ha^ been put forward only because the limitation 
of 60 yea>‘s prelects the Government 

Tl lias been laid down bv the Privy Gunned ('see ij Vd. 11 P 0 (d) that 
" the nets of a Government ofn< er bin 1 tho Government only when lie is acting 
in the dkehtrge of a ccitain duty within the hmiU of Ins authority, 0lj jf h g 
exceed that antkuitv, 'alien the Government in fart or m l.w. directly or hy 
implication ratifies tlm excess,” Had it heeu alleged by the defendants that 
after seeing the original giant they hnd gone to tho Collector or the Com- 
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missioner and been told that the grant, though it reserved the 2 feet, meant 
that the 2 feet were the defendants* would the Government have been bound 
by such a statement P I doubt very much* The Collector or the Commissioner 
would he held, I think, to have exceeded their authority in ascribing a meaning 
to the words of Government which those words plainly did not hear at all. 
The defendants, however, do not say that any statement was made to them hy 
any of the officers of Government to the effect that the Naveli was the defend- 
ants’. It is not even alleged that the Government land registers of survey 
lecords were allowed to be examined by the defendants or their predecessors, 
or that copies weie taken of the entries and those entiles were misleading. 
Had such copies been taken they would have been produced with the documents 
put in by the defendants 
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How I think this brief history of the ease proves that the defendants did 
not know their own mind either when they put in their wiitten statement or 
when the issues we:e framed or amended — or even when they came to argue 
the case. There has been continual see-sawing — “The land was sold to us 
by Government.” 

“ The land was not sold to us— it was reserved— but* Government have 
intentionally permitted us to believe that the land is.ours and to act on that 
belief.” 

“The land has been considered by Government appurtenant to our tenement.” 
“ Section 115 of the Evidence Act does not apply and we rely upon other facts 
constituting estoppel, section 115 not being exhaustive.” 

These vaiious statements hardly indicate a belief even on the defendants* 
part that Government have misled them to their prejudice. Had they been 
really misled they would have spoken with no uncertain voice on the point. 

Thore is also another confusion in the defendants’ mind. The acts and 
omissions of the Dbaudhuka Municipality are not the acts and omissions of 
Government. Notice to that Municipality is not notice to Government. Notice 
to Bapuji who is merely an attorney of Government for this suit and who was 
never an attorney of Government before, is not notice to Government. 

The truth is defendants have had the misfoituneto be hauled up before the 
80 yeais* period and they are doing thoir best to wiiggle out of that unpleasant 
situation by means of plea of estoppel. Their main complaint really is : 
" Why did not the Government sue us earlier.” To that the Government 
reply ; “We had 60 years.” They charge Government with negligence but 
they forget their own negligence in not examining the original title-deed. 

The defendants appealed. 

D. A . Khare and M> X. Mehta for the appellants (defendants). 

Cogap, with {?. N. Thakore, for the respondent (plaintiff). 
b 1773-5 
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Batchelob, J. :~This is an appeal against a decree made b; 
the District Judge of Ahmedabad in favour of the plaintiff th< 
Secretary of State for India in Council 

The suit was filed to recover possession of a small strip of lam 
about 68 feet long and about 2 feet broad with a Naveli o: 
passage which ran between the defendants’ properties on tin 
north and the Dharmsh&la, of which one Bapuji Jagannath wa 
the trustee in possession, to the south. Although the nomina 
plaintiff is thus the Secretary of State for India in Council tin 
real plaintiff who is substantially interested in the fate of th< 
suit is Bapuji the trustee in possession of the Dharmshala. 

The plaintiff claimed to recover possession of this strip of lane 
after removing from it certain encroachments made on it by tin 
defendants* buildings. 

Great difficulty was experienced in the Court below in ascer 
iaining the real ground upon which the defendants sought t< 
meet the plaintiffs case. They began by setting up their owi 
title, then they abandoned this ground and in lieu of it relied 
upon certain allegations as to acquiescence and estoppel on the 
part of the servants of the plaintiff. Their allegations however 
upon this head were so vague and loo^e that the learned District 
Judge found it necessaiy to question their legal adviser as tc 
what exactly his position was in this matter. 


As this action of the District Judge has been subjected to some 
little criticism here, we take occasion to say that in our opinion 
that action was not only justifiable but laudable. It was essential 
to the correct determination of this suit, as it always is essential, 
that the real controversy between the parties should be ascertained 
by the learned Judge, After giving the pleader time to consider 
his attitude, the Judge asked him to explain clearly what he 
meant by saying that the suit was barred by estoppel and 
acquiescence. Exhibit 83 records the pleader's answer in full 
and from it wc extract the following sentences. iC The land is 
not entered in the Government records in any of the land 
registers relating to the town of Dhandhuka. The land has been 
in our possession and enjoyment for the last more than 48 years. 
Wo built on the laud after receiving permission from the Muni- 
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eipality m 1S95. All the Government Officers at Dhandhnka 
are aware of the fact that we built at Dhandhnka. The bnilding 
was inspected from time to time by Municipal Officers when 
it was being erected and they have made reports to that effect. 
In various maps made by the order of the Municipality and by 
the orders of the Revenue Authorities, the land has been shown 
as ours, and the Commissioner and the Government have also 
decided that they cannot eject us. They have not said in those 
orders that the land is ours.” 

Upon consideration of the pleadings supplemented by the 
statement given by both pleaders from one of which the 
foregoing passage is extracted, the learned District Judge came 
to the conclusion that the defendants had made no case to 
entitle them to go into evidence inasmuch as their own title- 
deeds informed them of the fact that the ownership of the 
disputed strip of land was with the Government and the Govern- 
ment had 60 years’ period of limitation within which to 
assert its rights. 

The defendants now appeal here contending that the learned 
Judge was wrong in shutting them out from the possibility of 
leading evidence and they urge that, whether they arc able or 
not to establish the proposition for which they contend, they 
ought at least to be provided with full opportunity of doing so. 

It seems to us, however, that the District Judge was right in 
the view which he took of the case. The defendants’ own title- 
deed is exhibit 61, which we have read and which in plain 
terms sets out that the strip of land in suit is the property of the 
Government. The defendants must be taken to be acquainted 
with their title-deed which is dated 1871, and in consequence to be 
aware that the Government is the owner of this land. The same 
statement, moreover, is made also in exhibit 31, the title-deed of 
Bapuji, and also in exhibit 29, the mortgage-deed, executed in 1893 
by the defendants’ predecessors to the defendants themselves. 

With these statements of the Government’s title brought to 
the defendants’ knowledge by these deeds, it seems to us that 
the ground for invoking such doctrines as estoppel and acqui- 
escence is cut away from under the defendants’ feet. 
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As appears from the language of section 115 of the Evidence 
Act itself and as was observed by Sir Charles Farran in Honapa 
v. Nanapcd® u when both parties are equally conversant with 
the true state of the facts, it is absurd to refer to the doctrine of 
estoppel.” 

Reference may also be made with advantage to what was said 
by the Privy Council in Beni Bam v. Kmdcm Lai where 
their Lordships regretted that a loose and inadequate statement 
of the rule of equity had obtained currency in the lower Courts. 
They go on to explain that “the proposition of acquiescence if 
it were supplemented, might possibly be made to apply to the case 
where the owner of land sees another person erecting buildings 
upon it, and knowing that such other person is under the mistaken 
belief that the land is his own property, purposely abstains from 
interference, with the view of claiming the building when it is 
erected.” 



\ 

i 




The same propositions were also considered at length by Lord 
Cranworth in Bams den v. JDy$on@\ His Lordship says “ But it 
will he observed that to raise such an equity two things are 
required, first, that the person expending the money supposes 
himself to be building on his own land ; and, secondly, that the 
real owner at the time of the expenditure knows that the land 
belongs to him and not to the person expending the money in 
the belief that he is the owner. Fop if a stranger builds on 
my land knowing it to be mine, there is no principle of equity 
which would prevent my claiming the land with the benefit of 
all the expenditure made on it. There would be nothing in my 
conduct, active or passive, making it inequitable in me to assert 
my legal rights.” And in such a case as we have here, where 
the building was done with the knowledge that the land belong- 
ed to another, there, his Lordship says of the builder, “He 
knew the extent of his interest, and it was his folly to expend 
money upon a title which he knew would or might soon come 
to an end.” 

® (1898) 23 Bom. 400 at 409. (2) (3899) 21 All. 496 at 502, 

O) (1865) 1 E, and I. A. C, 129 at 141. 
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We are of opinion, as the learned Judge below was of opinion, 
that the case before ns is aptly described in the foregoing 
passages ; in other words, that it is a case where the defendants, 
being perfectly aware that the land in suit was the property of 
the Government and that they, the defendants, had no rights 
over it beyond certain easements encroached upon it in the hope 
that their encroachment upon this small inconspicuous strip of 
land might escape the notice of the agents of the plaintiff in the 
town of Dhandhuka. In fact it would seem to have escaped 
their notice for a period of 13 years, but the Government have 
a period of 60 years under the law of limitation and there is no 
question that the suit is in time. 

We would observe also that accepting the case as put by the 
defendants' pleader in the words which we have cited, we think 
that it makes no case for the admission of evidence. The 
Secretary of State is in no way concerned with anything which 
may have been done by the Municipality or the officers of the 
Municipality. It cannot in the circumstances of this case assist 
the defendants if in certain maps of the Revenue Authorities 
made by those Authorities for their own guidance, this strip of 
land is inaccurately described. 

As to the assertion that the Commissioner and the Government 
have decided that they cannot eject the defendants, that is 
obviously beside the mark. For, the Commissioner's order 
referred to is exhibit 30, and all that that Officer decided is 
that the contending parties, that is to say, Bapuji and the 
defendants would be wise to decide their difference by a Civil 
Suit, and in the meanwhile that it was unnecessary for Govern- 
ment to fight the battle of the Dharmshala, and all that the 
Government did was to approve and confirm this very non- 
committal order of the Commissioner. 

Upon the whole, therefore, we are of opinion that the case 
made by the defendants themselves put them out of Court and 
that the learned Judge was right in so deciding and in refusing 
to allow them to give evidence which could lead nowhere and 
serve no useful purpose. 
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Wo, therefore; dismiss this appeal with costs confirming the 
decree with this variation that instead of possession being 
awarded for the usage mentioned in paragraph 2 of the plaint; 
possession will be awarded subject only to the easements existing 
over the land m favour of defendants as owners of the northern 
premises 


Decree varied 

g. n r. 


APPELLATE CIVIL. 

Before Mr. Justice Batchelor and Mr . Justice Mao , 

KISIIANDAS SHI VRAM MARWADI, Plaintiff, v NAMA 
RAMA VI R, Defendant x 

Compromise — Decree in terms of the compromise — Apphcatim for decree — 
Terms of the compromise opposed to law — Public policy — Instalments — 
Default— Payment of whole sum — Deklhan Agriculturists Belief Act 
{XVII of Is Y 9)> section LIB, clause (2),f 

A suit la ought igTinst an agrieulitmst- defendant to recovei money by sale 
of mortgaged piopeity was commoimsed on the teims that the defendant should 
pay tlie amount in equal annual instalments, and that on failure to pay any two 


* Ci\ il Refeienco No. 3 of 1910. 

I The DeLLhan Agriculturists’ Relief Act (XVII of 1879), section 15B, runs as 
follou s ■ 

(1) The Court may in in dbcruio n m pacing a decree for redemption, foieclosme 
or sale m any suit of the descriptions mentioned an sccton 3, clause (if) or clause (a) 
oi in the course of any proceedings under a decree for lodempt on, foreclosure or salt 
3 asset! id any such suit, whether before or attei tins Act comes into force, dnect that 
any amount payable by the mortgagor under that decree shall be payable ui such 
instalments, on such dates and on such terms as to the pay incut of inteiest, and whore 
the mortgagee is in possession, as to the appiopnation of the profits and accounting, 
therefore, as it thmhs lit. 

( 2 ) a smn Payable undei any such direction is not paid when due, the Court 
shall, except for reasons to he recorded by it m writing, instead of mating an order 
for the sale o£ the entire prop ort, mortgaged or fer foreclosure, order the sale of such 
portion only of the property as it may thinh necessary for the realization of that 
sum. 
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instalments the plaintiff should lie at libeity to lealise the whole of the balance 
by sale of the eniue mortgaged property through the Con it The compromise 
was bi ought before the Court with a view to obtain a deeiee m itsteims. The 
defendant when examined by the Court agreed to be bound by its teims which 
were explained to him The Subordinate Judge, however, felt doubt as to the 
validity of the compromise , and referred foi opinion the following two 
questions to the High Couit (1) whether the compromise was taw £ul although 
it provided that m default of the payment of two instalments the pi untifl 
should realize the whole balance due by sale of the entire moitgaged property, 
such provision having been opposed to section 15B, clause (2) of the Dekkhan 
Agriculturists’ Belief Act, 1879 , and (2) whether the Court was hound to pass 
a deeiee on a compromise of this character. 

Ilel4% that the term <k that m default of payment of two instalments the 
whole moitgiged property shall bo liable to sale” was contrary to public 
policy as declared m section 15B, clause (2) of the Dekkhan Agriculturists’ 
Belief Act, 1879 , and that, therefoie, it w ts not competent to the Court to pass 
a deeiee which would be m conflict with the statutoiy provision. 

Ildl , fin th ci 5 that the meie fact that the defend xnt though apprised of the 
tonus of the eompiomise agieed to it, did not imestthe Couit with jurisdiction 
to pass a dociee to cany out the compromise. 

This was a civil reference made by T. R. Kotwal, Subordinate 
Judge of Talegaon and Sasvad. 

The plaintiff instituted a suit against the defendant, who was 
an agriculturist, torecover the money due on a mortgage executed 
by the latter. During the pendency of the suit, the parties 
settled their differences and arrived at a compromise, the terms 
of which were as follows : — 

“ Defendant should pay Rs 100 as claimed and costs and the full fees of the 
pleader, , Rs 10 m the Edlgun of Shake 1831 and yeaily Its 10 m each 
future Ealgua and the instalment should be paid till the whole sum was paid 
off If defendant makes default iu payment of any two instalments, plaintiff 
should realize the whole sum by sale of the pi opeity described in the plaint 
through the Court.” 

The above compromise was presented to the Court for a decree 
to be passed in its terms. The defendant was examined by the 
Court and the terms of the compromise were explained to him. 
He then agreed to be bound by those terms. The Subordinate 
Judge, however, felt doubt as to his competence to pass a decree 
in terms of the compromise ; and referred the following two 
questions to the High Court for opinion ; — 
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1. Is the above agreement or compromise lawful which provides that in 
default of two instalments the plaintiff should realize the whole balance due 
by sale of the property it being contrary to the provisions of section 15B (2) ol 
the Dekkhan Agriculturists’ Relief Act, as constiued in Pandharinatk v. 
Shanlar , 8 Bombay L. R page 488 ? 

% Is the above case to be applied only to deciees passed by the Court oi 
also to compromises or consent deciees based on compromises oi to agreements 
filed under section 44 of the Dekkhan Agriculturists’ Relief Act? 

On the questions referred the opinion of the Subordinate Judge 
was in the negative. His reasons for the opinion were expressed 
as follows : — 

“ The judgment of Barba n, C. J., in I. L. R 22 Bombay 238 shows that when 
a compromise is brought within the provisions of the Dekkhan Agricul- 
turists’ Relief Act it would be governed by that Act. The particular case did 
not fall under the Act. The case in I. L. R. 26 Mad. 31 shows that in spite of 
the compromise as recorded by exhibit 15 the Court will disregard the- terms 
so far as they are contrary to the Dekkhan Agriculturists’ Relief Act as con* 
stmed by the Bombay High Court, So far as a decree embodies unlawful 
teirns of a compiomise it is inoperative and wril not he enforced, A Court 
would ka\e no jurisdiction to pass a decree on a compromise unless it is 
lawful 0. XXIII, r. 3. A Judge disregarding the ruling of the High Court 
to which he is suboidinate would be acting contrary to law and his decision of 
a case would be open to levision by the High Court under section 115 (e) • 
I. L. R 25 All 509 at 523, 524, LL. R. 17 Mad. 410. If the above argument 
is correct the compiomise becomes unlawful being opposed to the construction 
of section 15B (2) of the Dekkhan Agriculturists’ Relief Act and the Court 
should not pass a deciee on it * Bama v Bamchand, Printed Judgments, 1894, 
page 456. As an argument in favour of supporting the compromise above set 
out the maxim quilibet potest reniinciarejuri pro se introducto may be ielied on, 
i e. anyone may* at his pleasure, renounce the benefit of a stipulation or other 
right intioduced entirely in liis own favour. Broom’s Legal Maxims 7 Ed., 
pp 531 to 537, 1. L R, 27 Bombay, page 10. The only doubt is whether the 
agi ioulturists’ case would come under the proviso to the rule set out on page 
537. The maxim is inapplicable if an agriculturist enters into an agreement 
as the one noted above by which he is deprived of that piotection to which 
by the Dekkhan Agriculturists’ Relief Act he is absolutely entitled. In 
L L. R. 26 Bombay 252, p. B., at 258, 259 it is remarked that 4 looking at the 
pohev of the Act and its avowed intention to afford relief to indebted agri- 
culturists, wo think that no obstacle should be placed m the way of making 
its remedies as wide reaching as possible.” 

Another argument advanced in favour of the compromise is one axising 
from the great hardship and inconvenience as a result of the ruling in 
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S Bombay Law Bepoiter. Broom ? b Legal Maxims pp. 146-118 It is asked 
how many times is the deeiee to bo made absolute; if it is to lie done at etch 
time the mstAlmeno falls due ? How aie tlm diffie alties ol eftec tmg a sale to 
realize an instalment to be got ovei p 

The suit falls under sections 3, 4 and 10 of the Dehldian Agriculturists* Relief 
Act and no appeal lies fiom my decree If I piss a decree undei Older 
XXIII, r, 3 in terms of the compiomise there w ill be no appeal, section 93 ()), 
Civil Procedure Cede.” 

The reference was heard by Batchelor and Rao/JJ» 

5 . V \ Vtdwans {amicus curia*) 

The rule of law contained in section 15B, clause (2) of the 
Dekkhan Agriculturists’ Relief Act, 1879, apphes only when 
the Court passes a decree after an investigation of the claim. 
It does not apply to compromise which ib an act of the parties. 
The whole policy of the Act is to encourage compromise by the 
parties, and to this end is directed the provisions about conciliation 
in the Act. See Pwaji v. Gcniapati^K 

L» 0. Gole {amicus curiae) for the defendant . — 

The terms of the compromise in question are in direct conflict 
with the provisions of section 15B, clause (2). The Court should 
not turn a compromise into a decree, if it contains any tenns 
opposed to the provisions of any statute. See also P audit aiinath 
v. Shan/id?0) • Hama v. Bamchand) ; and Lai Ivhatiswv/ i 
Naidu v, Bangahima®. 

Batchelor, J. — We are obliged to the learned pleaders who 
have assisted the Court with their arguments. 

This is a reference by the Subordinate J udge of Talegaon and 
arises in a suit brought by the assignee of a mortgage for the 
recovery of the mortgage-m >ney due on a simp 1 © bond, dated 
the l8th June 1807* 

The defendant admitted the mortgage-bond and the receipt 
of the consideration. 

The plaintiff and the defendant entered into a compromise 
which is exhibit 15, and which provides that the defendant 

(1) (1910} 34 Bom. ZOfL 
ffl (1903) 8 Bom. L R, 488. 


1910* 

lusmmns 

muw 

M VTiAy ADI 
t 

Nam a 
Rama Vie 


(3) (1894) P J. 45G. 
m (1CQ2) £6 Mad 31. 



194 


THE INDIAN LAW REPORTS. [VOL. XXX 


1910. 


Kishakdas 
Sun e mi 
11 abwadi 
» 

Kama 
Eaiu Vie. 



should pay Rs. 100 as claimed and costs, namely, Rs. 10 i 
Ml gun of Shake 1831 and yearly Rs. 10 in each future Mlgu 
and so on until the whole sum was paid off ; if defendant shoul 
make default in payment of any two instalments, then it wa 
provided that the plaintiff should realize the whole sum by sal 
ot the entire mortgaged property through the Court. 

The defendant admitted the assignment-deed produced b 
the plaintiff. The parties prayed for a decree to be passed i 
terms of this compromise, and the defendant, on being examine 
by the Court and on the terms of the compromise being explair 
ed to him, agieed to be bound by it. 

Theieupon the learned Suboidinate Judge refers to us tw 
questions, (1) whether the aforesaid compromise is lawfu 
although it provides that in default of the payment of tw 
instalments the plaintiff should realize the whole balance due b; 
sale of the entire mortgaged property, such provision beiuj 
opposed to section 15B, clause (2) of the Dekkhan Agriculturists 
Relief Act ; and (2) whether the Couit was bound to pass a dccre< 
on a compromise of this character. 

The Subordinate Judge thought that both questions shouh 
be answeied in the negative, and we are of the same opinion. 

A compromise is merely an agreement between the partie; 
to settle an existing dispute, and if it is to be enforceable ir 
law it must not contain a term opposed to public policy, see 
Jjahlmanaswami Naidu v. liangamma (1 b Here the tern 
“that in default of payment of two instalments the whole 
mortgaged property shall be liable to sale” is contrary topublie 
policy, for the public policy upon this point is declared in sectioi 
3 SB (2) of the Act which enacts that in such circumstance: 
not the whole mortgaged property but only such pait of it as 
may be necessary for the realization of the overdue instalment 1 
shall be liable to sale. 

We think, therefore, that it is not competent to the Court tc 
pass a decree which would be in conflict with a clear provision 
of the Statute, and we are supported in this view by the decision 
in Ham vihcl Kama Mere v 1 Imchaml va'ctd Fulehand 
W (590?) 20 Mad 31. (2) {1894) P. ,T. 450, 
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We are of opinion, moreover, that the mere fact, that the 
defendant though apprised of the terms of the compromise 
agreed to it, does not invest the Court with jurisdiction to pass 
a decree to carry out such a compromise. It must be observed 
that the only knowledge which appears to have been brought 
home to the defendant is a knowledge of the terms of the com- 
promise, not a knowledge of his leg al position under the speci- 
ally favourable Dekkhan Agriculturists* Relief Act. That is 
important in connection with section 12 of the Act which deals 
with admissions by the debtor, and requires the Court to be 
satisfied, before giving effect to such admissions, that they were 
made with the full knowledge of the debtor's legal rights as 
against the creditor. This section and section IB seem to us to 
indicate that the object of the Act was to place the defendant- 
agriculturists' interests rather in the hands of the Court for 
protection than to trust them to the hands of the defendant 
himself. 

And section 44 may be referred to for guidance as to the manner 
in which the Court receiving an agreement should scrutinize it. 
The section declares that before accepting such an agreement 
the Court must be of opinion that it is a legal and equitable 
agreement, a description which we think cannot be applied to 
compromise which is in direct variance with the provisions of 
section 15B (2) of the Act, 

The case of Piraji v. Gampah w is not in point, for the 
compromise which was there allowed was not alleged to contain 
any term in conflict with the Statute. 

For these reasons therefore we answer in tie negative both 
the questions which have been referred to us. 

Order accordingly* 

£. E. 
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ORIGINAL CIVIL. 

Before Su Ba°i! Scott, lit, Chief Justice. 

In the matte* of the Indian Ai titration Act (IX of 1899). 

TE IBHITW AN D AS KALLI AND AS GAJJAR, Petitionee, ». 

JIVANOHAND LALLUBHAI and Co, Eispondpnts 

Indian Artitiation Act (IX ofl°99 ), sections 11 and 15 — “Award” — Civ* 
PiDcedn.ro Code (Act Y of 1908), schedule I, Older XXI, rule 29. 

An v ud filed in Coirt under section 11 of tlio Indian Arbitration A 
(IN of 1899) is nothing moie than an award, although it is enforceable as 
it iveie a decree. 

Eocutbn of such in awatd cannot bo stij ed nndoi Order XXI, nile 29 
the Civil Procedmo Code (Act V of 1°08) 

Proceedings in chambers 

The petitioner above named had been employed by the responc 
ents for some years, when certain disputes arose between thee 
and a reference was made to arbitration. The respondent 1 
however, shortly afterwards filed a suit against the petitions 
contending (in'er alia) that the agreement between them wa 
illegal and void. Another suit, No. 850 of 1909, was thereafte 
filed against the petitioner and the respondents by Gulabcham 
Munalal and Oo. for the taking of accounts of a partnership 
which had previously existed between the parties. It was allege 
in this suit (inter aha ) that the petitioner was liable to refund t 
llie partnership assets a large sum which he had premature! 
withdrawn. 

Eventually a settlement was arrived at between the petitionc 
and the respondents, and on 19th January 1910 an award wa 
made in the arbitration ordering the respondents to pay to th 
petitioner Its. 2,15,000 (Rs. 1,00,000 on 25th January 19K 
and the balance in monthly instalments of Rs. 10,000), and ; 
consent decree was passed in the suit filed by the respondent.' 
The above settlement was without prejudice to the rights of th 
parties in Suit No. 850 of 1909 

In pursuance of the award the respondents duly paid sum 1 
amounting to Rs 1,50,000, but made default in payment of th- 
mstahuent due on 25th July 1910, claiming to retain the balanc, 
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against the amount which the petitioner was himself liable to 
refund in Suit No. S50 of 1909. 

On 1st August 1910 the petitioner applied for execution under 
section 15 of the Indian Arbitration Act, and on the same clay the 
respondents, paying Rs. 10,000 into Court, took out a summons 
against him to show cause why execution should not be stayed 
until the final disposal of Suit No 850 of 1909. 

The summons was argued before Scott, C. J., in chambers. 

Jar dine, acting Advocate-General, appeared to show cause for 
.the petitioner. 

TaleyarMvi appeared for the respondents. 

Scott, 0. J. : — On the 1st of August 1910 a summons was 
obtained from the Sitting Judge in chambers headed : “In the 
matter of the Arbitration between Professor Tribhuwandas 
Kalliandas Gajjar and the firm of Messrs. Jivanchand Lallubhai 
and Co., and in the matter of the Indian Arbitration Act IX 
of 1899— Professor Tribhuwandas Kalliandas Gajjar — Petitioner; 
and Lallubhai Dharamchand and the other partners in Jivan- 
chand Lallubhai and Go. — Respondents, >} calling on the above- 
named petitioner to appear and show cause, if any he hath, why 
the execution of the award, dated the 19th .January 1910, should 
not be stayed until the final disposal of Suit No. 850 of 1S09. 

The award of the 19th January 1910 was au award made 
under the provisions of the Indian Arbitration Act IX of 1899, 
whereby the firm of Jivanchand Lallubhai and Co. were directed 
to pay to Tribhuwandas K. Gajjar the sum of Rs. 2,15,000, 
Rs. 1,00,000 being payable at once and Rs. 10,000 every sub- 
sequent month. At the time of the summons there still remained 
payable by monthly instalments a sum of Rs. 65,000, Up to 
that time no steps had been taken to obtain the assistance of 
the Court in securing the payment of the amount of the award, 
but under the provisions of the Indian Arbitration Act the 
petitioner would be entitled to enforce the award as if it were 
a decree of the Court. 

On the strength of that provision in section 15 of the Indian 
Arbitration Act, the parties against whom the award bas been 
made contend that this Court, under Order XXI, rule 29 of the 
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Civil Procedure Code, should stay the execution of the award 
until the disposal of Suit No, S50 of 1909. That is a suit filed by 
Gulabchand Munalal against Kasturchand Daya, the firm of* 
Jivanchand Lallubhai and Co., the present respondents, and the 
petitioner, T. K. Gajjar, for the winding up of a partnership, in 
which, it is said, the petitioner was entitled to a share of profits, 
although not liable for losses, and is liable to the partnership 
for monies withdrawn to the extent of Rs. 90,000. 

Now, such an order for stay can only be made by the 
Court, if there is a suit pending on the part of a person against 
whom a decree has been passed, against the holder of* a decree 
of the Court, It appears to me that the petitioner is not a 
holder of a decree of the Court, nor are the firm of Jivanchand 
Lallubhai and Co. persons against whom a decree has been 
passed j for the award, to which the applicants seek to give the 
force of a decree, is nothing more than an award, although it 
is enforceable as if it were a decree. In the words of Fletcher 
Moulton, L. J., used with reference to section 12 of the English 
Arbitration Act of 1889, that section “ gives no power to turn 
such an award into a judgment. It gives to the award the 
same status as a judgment for the purpose of enforcement, but 
it leaves it what it was before, viz., an awards See In re a 
Bankruptcy Notice (1 b 

The application is, therefore, in my opinion, misconceived, 
and it is unnecessary to discuss the further question which 
might arise as to whether Suit No, 850 by Gulabchand Munalal 
is such a suit as is within the contemplation of Order XXI, rule 
29 of the Civil Procedure Code, even if we assume that the 
award is a decree within the meaning of that rule. 

I, therefore, discharge the summons with costs. 

Attorneys for petitioner : Messrs, Bichiell , Memanji amt Homer, 

Attorneys for opponents : Messrs. Tyalji, BayaHai and Co, 


0) cm] l K. B. 4S2. 
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ORIGINAL CIVIL. 


Before Mt\ Justice Mad each 

JEEWANBAI, Plaintiff, v . MANORDAS LAOHMONDAS 

AND OTHERS, DEFENDANTS/* 

Mortgage — Assignment of mortgage— Application of rule of damdupat— 
Transfer of Property Act (IV of 1882), section 2 

The fact that the person entitled to sue on a mortgage happens by assign- 
ment to be a Parse© cannot affect the (Hindu) mortgagor’s right to claim the 
advantage of the rule of damdupat, if it existed when the mortgage was 
entered into. 

It is not proper to infer that, because it has been expressly enacted that 
nothing in Chapter II of the Transfer of Property Act (IV of 1882) shall be 
deemed to affect any rule of Hindu Law, the legislature has deprived a 
Hindu mortgagor of the protection afforded him by the rule of damdupat. 

The right of a mortgagee to sue for his principal and interest is a right 
arising from a contract and must be taken to bo made subject to the usages 
and customs of the contracting parties. 

Ox 29th May 1S90 Pandit Powshia mortgaged his interest in 
certain immoveable property at Dadar to Manekchand Him- 
cliand and Panachand Hiraehand for Rs. LOCO; and on I6th 
July 1894 he mortgaged his interest in certain immoveable 
property at Naigaum to Kashinath Yislivanaih for Rs. 2,000, 
with a further charge at a later date for Rs. 1,000. In 1895 the 
above mortgagees assigned their respective interests under the 
mortgages and further charge to one Girdhardas Ghanshamdas 
who acted as the nominee of Yithaldas Ramdas. By a deed of 
28th June 1897, Yithaldas Ramdas mortgaged his interests in 
the properties above mentioned and also another immoveable 
property, of which he was absolute owner, to B. S. Chothia to 
secure the payment of Rs, 1,30,000 balance due on certain 
transactions between the parties. On 20th April 1900 he 
executed a further charge in favour of Chothia for Rs. 32,500. 
Between 28th June 1897 and 2Gth April 1900 Yithaldas Ramdas 


* Suit No. S02 of 1905. 

f if and nothing in the second chapter of this Act shall L© deemed to 

affect any rule of Hindu, Muhammadan or Buddhist Law.” 
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made further mortgages of his own property above mentior 
and of his interest in the property at Naigaum first to J. 
Tata and then to H. A, Wadia. Finally, on 6th October 19* 
Pandu Powshia created a further charge on his interest in i 
Naigaum and Dadar properties in favour of Messrs. Dikshit a 
Dhanjishaw, Solicitors, to secure Rs. 5,000 due for costs incur] 
in certain suits. 

In October 1905 Chothia filed this suit to enforce payment 
the money due under the mortgages, and for foreclosure 
default of payment. On Chothia's death his widow Jeewan 
was substituted in his place, and when the suit came to tr: 
there were in all 8 defendants. The first 3 were the lei 
representatives of Vithaldas Ramdas (the original 1st defendar 
the 4th and 5th (original 2nd and 3rd) were the legal repres 
tatives of J. N. Tata, and the 6th (original 4th) was H. 
Wadia. Messrs. Dikshit and Dhanjishaw (original 5th) w 
the 7tli defendants, and Pandu Powshia (original 6th) was i 
8th defendant. None of the first 6 defendants filed a writ 
statement ; and no objection was made by the 4th, 5th or c 
defendant to the plaintiff's tacking his further charge of 2< 
April 1900 on to his original mortgage-debt of 28th June 18 
The 7th and Sth defendants, however, were both contentio 
It was contended by them that the rule of damdupat appl: 
and that thus the plaintiff could not recover in the way 
interest a sum greater than the principal. The 8th defend* 
further pleaded that the mortgages had been obtained by fra 
and misrepresentation, 

JonUnc, acting Advocate-General, with Jinnah and Bhandarl 
for the plaintiff. 

JJesai, with Tkakore , for 2nd defendant, 

Bahaihrji , with Tanwhancl , for 7th defendant, 

Short with him Selalmcl , for the 8th defendant. 

Macleod, J. Onthe 29th May 1890 the 8th defendant me 
gaged his interest in certain property at Dadar to Manekch? 
Hirachand and Panaehand Hirachand to secure the repaym 
“of Rs. 1,000 and interest, 
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On the 18th July 1894 the 8th defendant mortgaged his 
interest in certain property at Naigaum to Kashinath Yjshvanath 
to secure the repayment of Rs. 2,000 and interest. 

On 17th February 1895 a further charge for Rs. 1,000 was 
endorsed on the last-mentioned mortgage. 

On the 20th July 1895 Manekchand Hirachand and Fanaehand 
Hirachand assigned their interest in the mortgage of the Dadar 
property to Girdhardas Ghanshamdas. 

On the 25th October 1895 Kashinath Yishvanafch also assigned 
his interest in the mortgage and further charge on the Naigaum 
property to Girdhardas Ghanshamdas. 

In these assignments Girdhardas acted as the nominee of 
Yithaldas Ramdas. 

On the 28th June 1897 Yithaldas Ramdas mortgaged his 
interests in the abovementioned mortgages and further charge 
together with his rights in certain other properties to Bomanji 
Shapurji Ohothia to secure the repayment of Rs. 1,80,000 and 
interest, and on the 2Gth April 1900 Yithaldas executed in 
favour of Ohothia a further charge for Ss. 32,500. 

The original 5th defendants are second mortgagees of the 8th 
defendant's interest in the Dadar and Naigaum properties. 

The original 2nd, 3rd and 4th defendants represented subse- 
quent mortgagees by Yithaldas Ramdas and were interested in 
redeeming the plaintiff. After suit filed the plaintiff died, and 
his widow and executrix was substituted in his place. Yithaldas 
Ramdas also died, and the present defendants 1, 2 and 3 were 
placed on the record as his heirs and legal representatives. 

The plaintiff prayed that the then 5 th and 6th defendants 
should pay him Rs. 17,397-9-0 due on the mortgage and further 
charge on the Dadar and Naigaum properties and that the first 
4 defendants should pay him the Rs. 2,20,395-3-9 due on 
the mortgage and further charge of the 28th June 1897 and 
26th April 1900, and in default for foreclosure or sale. The 
plaintiff has come to terms with those who now represent the 
first 4 defendants. The 8th defendant filed a highly contentious 
written statement pleading inter alia that the mortgages and 
* 1773—7 
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further charge of the Dadar and Naigaum properties had 
obtained in fraud of him. When, however, the time cam< 
the 8th defendant’s counsel to address the Court on the i; 
raised by him, counsel was no longer in evidence and, 
waiting some time, I had to finish the hearing of the 
without him. In any event it was clear that any claim 
the 8th defendant might have had to set aside these deed 
the ground alleged was time-ban ed. As regards the contei 
that there had been a misjoinder of causes of action and ps 
and that the suit was embarrassing against the 8th deforn 
it is difficult to see how the plaintiff could have sued on 
mortgage of 1897 and further charge of 1900 without ma 
the original mortgagor of the Dadar and Naigaum proper!] 
defendant. It must be said that ho has not been in any 
prejudiced or embarrassed. 

Then the only important question remaining was the 
raised by the now 7th defendant who was second mortg 
of the Dadar and Naigaum properties and so interests! 
redeeming them from the plaintiff, namely, whether the 
of damdupat should be applied in calculating tlio amount 
on the second mortgagees and fmther charge above mentic 
.It clearly applied to the mortgage of the 29th May IS30, and 
fact that the person entitled to sue on it happened by as; 
meat to be a Parsec could not affect the moito-aoor’s riel- 
claim the advantage of the rule, which certainly existed \ 
tho mortgage was entered imo. 

As regards the mortgage of July 1894 and further eharg 
Pebiuary 1895, it has been argued for the plaintiff that they - 
executed after the Transfer of Property Act had been extra 
to this Presidency, and that therefore the rulo of damdupat 
no longer prevent a mortgagee from availing himself of his r 
to recover his principal and interest from a Hindu morto- 
who has bound himself to repay the same. 

By section 2 of the Act in the territories to which the 
extends fci the time being the enactments in the schedul 
the Act are repealed to the extent therein mentioned and 
sub-clause Ql) nothing iu the second chapter of tho Act w’ 
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refers to transfers of property by act of parties shall be deemed 
to affect any rale of Hindu, Mahomedan or Buddhist Law. 

Prom this it is contended that the provisions of Chapter IV 
relating to mortgages of immoveable property and charges and 
of section 65 in particular do affect the rule of damdupat. 
The point does not seem to have arisen in any reported case. 
It was certainly decided in Sunclaiahu v. Jay noant Bhilaji ^ 
that the rule of damdupat apphe l in all cases of mortgages as 
between Hindu debtors and creditors except where a mortgagee 
in possession is accountable for profits , but the mortgage then 
before the Court was executed in 1864 before the Ti.ansfer 
of Property Act was passed, and there is nothing in the 
report to indicate that any suggestion was made that the 
extension of the Act to Bombay might affect the application of 
the rule. Sitting as a Court of first instance, I do not think I 
should be justified in holding that because it has been expressly 
enacted that nothing in Chapter II of the Act shall be deemed 
to affect any rule of Hindu Law it must be deduced therefrom 
that the Legislature has deprived a Hindu mortgagor of the 
protection afforded to him by the rule of damdupat before the 
Act was exten led to Bombay A perusal of the provisions of 
Chapter II of the Act will show how necessary it was to 
expressly enact that they should not affect any rule of Hindu 
Law, but the right of a mortgagee to sue for his principal and 
interest is a light aiising from a contract and must be taken to 
be made subject to the usages and customs of the contracting 
parties. 

I am therefore of opinion that the plaintiff cannot recover in 
the way of interest on the mortgage and further charge of the 
Naigaum property a larger sum than the principal amount due 
on the said mortgage and further charge. 

Plaintiffs counsel stated in the course of the argument that 
he had come to terms with the defendants 1 to 6 other than 
defendant 3 who is dead, and certain terms of consent were 
handed into the Court. 
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The plaintiff* therefore, is entitled to an ordinary mortga 
decree with costs, (1) as regards defendants 1 to 6, other th 
defendant 3, in accordance with those consent terms except in 
far as they may be inconsistent with this judgment and exc< 
that any application for a foreclosure and sale of the proper! 
in Schedule 0 must be made hereafter by notice, and (2) 
regards defendant 8 in accordance with this judgment, Defei 
ant 7 can add his costs to his mortgage. 

Liberty to apply. 

Attorneys for the plaintiff : Messrs. Peslovji. Riistwi Kola 

Attorneys for defendants 1 and 2 : Messrs, Shamra Minoole 
Sf Iliralal, 

Attorneys for defendant 7: Messrs. Difahit , BhavjhJiah 
Soondodas . 

Attorneys for defendant 8 : Messrs. Sniebliau } Byrne cfc Go . 


ic, Mcl. x. 


APPELLATE CIVIL. 


Before Mr. Justice Batchelor and ±\L\ Justice Rao , 

RADII ABAI, wipe or KBISHNAJI 11 AY 3 1 (original Pulintmt) 
RAMCHANDRA VISHNU and others (original Defendants), 
sfondents ; and RAMCHANDRA VISHNU (original Dependant 
Appellant, v. RADII AB AT, wipe or KR1SIINAJI RAVJI (oiugi 
PLA iNTirr), Respondent. # 

Dekkhan Agriculturists Relief Ad (XVII of 1870) — Wife of an o 
cut turist— Status — Suit by mortgagee to recover possession — Tracer 
payment of principal and interest at certain rate — Decree— Paymen < 
principal and interest— Payment of interest at certain rate till the princ 
is doubled— Contractual relation not superseded by the decree — Redemp 
suit — Accounts . 

Under the provisions of the Dekkhan Agriculturists* Relief Act (XVI] 

1879) the wife of an agriculturist cannot claim to be an agriculturist. 


* Cross Second Appeals Nos, 823 and 219 of 1908. 
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A decree obtained by a moitgageo in the year 1867 to recover possession 
of the moitgaged property set out that the plaintiff (mortgagee) was suing 
for possession of the mortgaged land with a prayer that until possession should 
be delivered over, or until the mortgage money was paid off, interest should 
he awaided at the rate of 2 per cent, per mensem. The decree then oidered 
that the mortgagor “ should pay to the plaintiff (mortgagee) Rs. 300 and 
interest, Rs, 27, in lespect of his claim Until payment of the moneys, or 
until the principal is doubled, interest should he paid at the rate o£ 2 per cent, 
per mensem fiom 30th July 1867; and until payment of the moneys the 
land mortgaged, which was asked for in the suit, should be handed over 
according to agreement. And the defendant should redeem the land by paying 
the plaintiffs money.” 

Subsequently the mortgagor having bi ought a suit for redemption and 
accounts, it was contended that the plamtiS’s light to have accounts 
taken from the mortgagee m possession was lost by leason of the aforesaid 
decree. 

Held) that the terms of the decree did not deprive the mortgagor of a right 
to accounts. The deciee did not supersede the contractual relation, but by 
putting the moifgagee into possession merely cariied out the terms of the con- 
tract which for the rest it preserved and kept alive. There was no foreclosure 
either in fact or in intention, and t was in his capacity as mortgagee entitled 
by the contract to possession that he was put into possession by the said 
decieo. 

Second Appeal from the decision of 0. Roper, District Judge 
of Satara, varying the decree of D. W. Bhat, Subordinate Judge 
of Tasgaum, 

Suit for redemption of mortgaged property and accounts. 

The lands in dispute originally belonged to one Yamnaji 
Govind, who mortgaged them to his creditor Vishnu Trimbak 
Paranjpe for Rs, 300 under a mortgage deed, dated the 14th 
July 1863, Subsequently both the mortgagor and mortgagee 
having died, the mortgagee's brother, Baikrishna, brought a 
suit, No. 797 of 1867, in the Court of the Subordinate Judge of 
Tasgaum against the mortgagor's widow, Lakshmlbai alias 
Chandrabai, to recover possession of the mortgaged property. 
The plaint in the said suit contained the following prayer t — * 

Possession of the land described above may be awarded. Until the 
possession of the land is delivered or until the moneys are paid oS, interest at 
the rate of rupees two per cent, per mensem, and (also) interest on the Court 
costs, may be awarded in cash from the defendant Raksbmibai alias 
Chandrabai. 
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On the 28th September 1867 the Court passed a decree as 
follows : — 

The defendant Yamnaji Govind, deceased, (iepiosonted) by Ins widow 
Lakskmibai alias Chinch abu should pay to the plaintiff Balknshna pimcipal 
Rs. 300 (thiee hundred) and interest Rs 27 m lespact of his chim Until the 
payment of the moneys or until the principal is doubled, mteiest should be 
paid cat the late of 2 per cent pel mensem from the dOlh of July 1887 ; and 
until payment of the moneys the mortgaged land hiving the above four 
bouncUnes which is asked for m the suit should bo li mded over according to 
the agreement And the defend mt should redeem the land by paying fch? 
plaintiffs moneys. The defendant do pay the Court costs incurred by the 
plaintiff as detailed below. 


Under the so id decree the mortgagee having recovered and 
continued in possession the plaintiff Radhabai, the daughter and 
heir of the mortgagor Varanaji Govind, brought the present suit 
in the Court of the Subordinate Judge of Tasgaum against the 
mortgagee's son Ramehandra Yishnu Paranjpe to redeem and 
recover possession of the property m suit, alleging that she was 
an agriculturist, that the profits of the property had satisfied 
the mortgage debt and that the defendant refused to render her 
a true and proper account of the mortgage transaction- Sni> 
chandra Vishnu Pavanjpo was joined as defendant 1, and the 
other defendants, being in possession as tenants under defendant 1, 
they were joined as defendants 2—5. 


Defendant 1 denied the plaintiff's status as an agriculturist 
and contended ititef alia that the amount due to him under the 
mortgage was Rs. 3, 0384-11 including Rs. 3S0, which he had to 
pay to a prior mortgagee for recovering possession. 

Defendant 2 did not tender a written statement. 

Defendant 3 was absent though duly served. 

Defendants 4 and 5 stated that they were tenants under de- 
fendant 1 and that they would give up possession on the expiry 
of the period of their tenancy. 

The Subordinate Judge found that the plaintiff was not an 
agriculturist, that defendant 1 had recovered Rs. 2,549-4-3 as the 
income of the mortgaged property and that nothing was due to 
him on account of the mortgage transaction, A decree was. 
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therefore, passed directing t!ie plaintiff to recover possession 
without paying anything to defendant 3. 

On appeal by defendant the District Judge, following the 
rulings in Navlu v. Ragku,®, Rambhat v Rag ho Knshna Des7i~ 
pande ® and Tam Bag tan v. Haii bin Bhava/ii Dubai found 
that defendant 1 was not liable to render an account to the 
plaintiff, who was bound to pay the sum due under the decree 
in Suit No. 797 of 1867, exhibit 38, before recovering possession 
of the property in suit. The decree of the Subordinate Judge 
was, therefore, varied by directing the plaintiff to recover 
possession on payment, within two years, of Rs. 627 to 
defendant 1. 
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The plaintiff and defendant 1 preferred cross second appeals, 
No. 823 and No. 219 of 1908 respectively. 

'NilLantlb Atmaram for the appellant (plaintiff) in Second 
Appeal No. 823 and respondent in Second Appeal No. 219 of 
1908 


Ihere are two points in the case : — (1) Whether the plaintiff, 
being the wife of an agriculturist, can claim her husband's 
status, and (2) whether the decree of 1867 ptecludes an account 
being taken from the mortgagee in possession. 

With respect to the first point we submit that the plaintiff 
is an agriculturist under the terms of the Dtkkhan Agricultur- 
ists 5 Relief Act, being the wife of a person uho is an agri- 
culturist. She has got no independent source of income to live 
upon. The wife of an agiicultui ist cannot but be an agri- 
culturist. In the eye of the law, the husband and wife are 
one person. 

As regards the second point, we submit that the first Court 
took a correct view of the decree, exhibit 38. In that suit 
the mortgagee merely asked for possession to which he was 
entitled under the terms of the mortgage bond and the decree 
gave it to him. The relation that subsisted between the 
mortgagor and mortgagee prior to the decree continued after 
the decree with this difference that under the decree the 

W (18S1) $ Bo m. 30S. (2) (1892) 16 Bom 636, 

(1887) 16 Bom. 659. 



208 


THE INDIAN LAW REPORTS. [YOL. XXXY. 

mortgagee- got possession. A mortgagee in possession is liable 

Kadhabai to render account of the profits to the mortgagor i—Daitatraya 

Bamchandjul v. Anaji RamchandraW , Sri 'Raja Papamma Bao x. Sri 

Kira Piaoapa. IT. V . Pamihondra Razv® } Pandu v. Vithffl, 

EA Vi™ A aud Sectioa 77 o£ the Transfer of Property Act. The cases 

«. relied on by the learned District Judge are distinguishable 
Kadkabai. p 

r. Ehcue 101 s trse respondent (defendant 1) in Second Appeal 
No. S23 and appellant in Second Appeal No. 210 of 1008 : 

On a proper construction of the decree, exhibit 88, it will be 
found that the view taken by the lower Court is the correct one 
and die mortgagee cannot, after a decree on the mortgage has 
been passed, be called upon to account. In addition to the 
cases cited in the Judgment of the lower Court we rely on 
Talya VitJioji v. Bapu Balaji W and the unreported judgment 
in Second Appeal No. 56S of 1901, FaloM Krishna v. NalTia. 
Hie last unreported case is on all fours with the present one. 

With respect to our second appeal. No. 219 of 1908, wc 
contend that the lower Court committed an error in not award- 
ing us Rs. 380 which we had to pay to a prior mortgagee 
for recovering possession : section 7-1 of the Transfer °of 
Property Act. 

Batchelor, J. The plaintiff sued as an agriculturist to 
redeem a mortgage and to recover possession of the mortgaged 
property on payment of any sum which the Court might find to 
he still owing to the defendant's, the representatives of the 
original mortgagee. The mortgage was executed in 1863, and 
the sum secured was Rs. 300. It was admitted that the 
mortgagee went into possession in 1867 under the decree of the 
Court, and has since remained in possession. 

The defendants denied that the plaintiff was an agriculturist 
within the meaning of the Dokkhan Agriculturists 5 Relief Act 
and claimed that Rs. 1,038-4-11 wore due on the mortis ^ 
including a sum of Rs, 380 which the mortgagee had to pay to prior 

mortgagee before he could go into possession under the decreo 
: of 1867. 

1- (1) (1880) P. J., p. 573 

(2) (1800) 10 Mail. 240, 

'?* ■ 


© (1£04) IS Bom. 140. 
(•b (1S83) 7 Bom. 330, 
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The Court of first instance found that the plaintiff was not 
an agriculturist, and that, on accounts taken, the mortgagee had 
already received Rs. 2,549-4-3 from the rents and profits of the 
mortgaged property : it, therefore, decreed redemption without 
any further payment, but it made no order for the refund to the 
plaintiff of the excess payment. 

The defendants appealed to the District Court, where it was 
held that the plaintiff was not an agriculturist, and that the 
defendants were relieved of any liability to account by reason 
of the former decree in the suit of 1867. The mortgagee's claim 
to the Bs. 380 was also refused. 

Dealing first with the plaintiff's appeal, we have to determine 
whether the Court below was wrong (1) in holding that th e 
plaintiff is not an agriculturist within the Act, and (2) in holding 
that the plaintiff’s right to have accounts taken from the 
mortgagee in possession was lost by reason of the decree of 1867. 

On the first point we have no hesitation in agreeing with the 
District Judge. The sole ground on which the plaintiff claims 
to be an agriculturist is that she is the wife of an agriculturist ; 
but that circumstance does not, we think, constitute her an 
agriculturist within the meaning of the Act. She does not earn 
her livelihood by agriculture, but by being the wife of her 
husband : he might change his occupation to-morrow, but she 
would not be affected by the change. It seems to us that she 
can no more be called an agriculturist because her husband is an 
agriculturist than she could he called an engineer, or a doctor if 
hex husband happened to follow one of those professions. 

As to the second point the decree of 1867 is exhibit 38 in the 
ease* It sets out that the then plaintiff, the mortgagee, was 
suing for possession of the mortgaged land, that is, we infer for 
possession under the terms of the mortgage bond ; and there 
was a prayer that, until possession should be delivered over, or 
until the mortgage money was paid off, interest should be 
awarded at the rate of 2 per cent* per mensem. The decree then 
orders that the mortgagor “ should pay to the plaintiff (the 
mortgagee) Bs. 300 and interest, Rs. 27, in respect of his claim# 
Until payment of the moneys, or until the principal is doubled, 
b 1773-8 
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interest should be paid at the rate of 2 per cent per mensem 
from SOtli July 1807; and until payment of the moneys the 
land mortgaged, which is asked for in the suit, should be handed 
over according to the agreement. And the defendant should 
redeem the land by paying the plaintiff’s money.” It should be 
noted that tire instrument of mortgage is not produced. 

The question is whether the terms of this decree deprive the 
mortgagor of a right to accounts m the present suit. 

For the respondents reliance is placed on Xavht, v. 
and liaulhal v. Jxcuj/io Kus/iai Bed pa-.ule^ , it being argued 
that the case or DaUaticya Ihnji , v Anctji Rancuandra (1) 2 is 
distinguishable on the precise ground on which in the Full 
Bench decision in Ta.it Jiagsum v. Ilan'B it was distinguished 
from iViWte v. Rag hi, namely, that in BaLlnttaya’ case the 
decree simply awarded possession of the mortgaged property, 
whereas here, as in Taut J1 njtrca.i v. Uni i, the decree directs the 
payment oi a. cor tain sum lound to be due aiicL enjoins that, 
until that sum is paid, possession is to remain with the 
mortgagee. 

Wo think thar this contention must be conceded, and that so 
far the piesent case does fall outside the ruling in 1 %tMrayj. v. 
Aanji®. But it still remains to consider whether in other respects 
it can he brought within Kaiiu v. iiaghi'd and the eases which 
followed that decision and winch are, whether we agree with 
them or not, binding upon us. 

We entirely concur in what was said by Farran, J , in fani 
jRagavcn v. Han as to the manner in which such a case as this 
should lie approached. In such a suit, said that learned Judo e , 
' e all that tne Couit is at liberty to do is to construe the decree 
in the former suit, to ascertain its intention from the expressions 
contained in it, and to give effect to that intention when so 
ascertained."’ We must, therefore, be guided primarily by the 
actual terms of the particular decree of 1867, and for that reason 
we have set them out in full. Among those terms is a provision 


(1) (18*4) S Bom 303. 

(2) (1802) 18 Bom, C5G 


(3) 18? G P <r } p 237. 

(4) (1887) 16 Bom. 639. 
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for future Interest, which at once distinguishes this decree from 
the decrees considered in the cases cited for the respondents and 
shows that the relation of mortgagor and mortgagee was intend- 
ed to continue. The decree on its face contemplates the taking 
of an account in the future to ascertain the amount of accrued 
interest due to the mortgagee, and, since the remedies between 
the paities are mutual, that implies that an account be taken 
also ot rents and profits debitable to the mortgagee It may be 
observed further that, under the decree, possession is to be 
delivered to the mortgagee “ according to the agreement/' that 
is, we understand, according to the mortgage agreement, so that 
this provision also negatives the theory that the decree was 
intended to act as a foreclosure decree or to extinguish the 
contractual relation between the parties. This point is made 
still clearer by the order that the mortgagor should, that is, 
should at some future date, redeem the property by paying the 
sum due ; and we can only read these words as contemplating 
a future suit to redeem on payment of such sum as may then 
be found to be due. W e are, therefore, of opinion that the 
decree did not supersede the contractual relation, to employ the 
language of West, J., in Navlu v. Raghd l \ hut by putting the 
mortgagee into possession merely carried out the terms of the 
contract, which for the rest it preserved and kept alive. 

There was no foreclosure either in fact or in intention, and it 
was in his capacity as mortgagee, entitled by the contract to 
possession, that the defendant's predecessor was put into posses- 
sion by the Court's decree* The facts thus resemble those 
which were before the Judicial Committee in Sn Raja Papamma 
JRaa v. Sri Vim Pratajpa H. F. Ramchandra Razid® where 
their Lordships say, in language which appears appropriate to 
the present suit: — “It is sufficient that the mortgagee, not 
being entitled to foreclosure and not asking for it, got a decree 
which did not purport to work foreclosure. It purported to 
give possession f as provided in the terms of the bond' ...and 
did not purport to put an end to the bond and to the relations 
of mortgagor and mortgagee altogether. It could, though 
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subject to correction on appeal, give possession, and did so. 
The mortgagee thereupon became mortgagee in possession ; and 
as such he must submit to be redeemed r ' 

If the above decision is in point, it is manifest that it cannot 
be displaced by any 1 Tiling of this Court, and that would he 
sufficient answei to Mr, EChare's reference to the unreported ea*e 
of TMalh Kiuhia v. Nathc r, which was decided in 1902 by 
Sir Lawrence Jenkins, C. J, and Batty, J., in Second Appeal 
X o 568 of 1901, Theie, moreover, the Court observed that 
f<r as redemption could be only on the terms expressed in the 
decree, the taking of accounts is beside the question/* The 
decree then in question is not now before us, but we infer from 
the words cited that it- contained -a clause definitely negativing 
the taking of account^ in future ; in the decree with which we 
are concerned there is no such provision. 

On these grounds we hold that the Subordinate Judge was 
right in allowing accounts to be taken : and since the mortgagor 
did not appeal against the order absolving the mortgagee from 
liability for any surplus receipts over and above the sum 
necessary for redemption, we cannot now impose any further 
liability in that respect. 

It is clear also that the Subordinate Judge was right in allow- 
ing the mortgagee credit for the Rs. 380 which he paid to the 
prior mortgagees m order to obtain possession, Under section 7i 
of the Transfer of Property Act the mortgagee was entitled to 
redeem the earlier encumbrance. 


For these reasons we reverse the decree of the District Judge 
and restore that of the Subordinate Judge. The appellant will 
have Lis costs throughout in Appeal No. 823 of 1907, and in 
Appeal No. 219 of 1908 there will be no order as to costs. 


Decree reversed*. 
G. E. R. 
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Before Mr* Justice Robertson, 

BALUBAM BAAIJtQSSEN and others, Plaintiffs, v . BAI PANJSfABAI 

AND ANOTHER, DEPENDANTS . 51 

Practice — Pi ocedure — Civil Pioceduie Code (Act V of 1908), Oidji V, 

Rule 2o — Se/ vice of summons by 1 egistei ed post on defendant / esidmg out of 

British India — Summons returned smiled s * Refusal to take ”-~Gene? al 

Clauses Act (X ofl89 v ), section °7, 

A summons was sent by registered post addiessed to the first defendant at 
NavaJgurh m tie State of Jaipur and pui ported to be sent in aceoidmce with 
the provisions of Ordei V, Buie 25, of the Civil Froeediue Code (Act Y of 
1908), The cover was letuined with an ondoi semen! m the \ emuculai when 
was translated as follows — “ Befused to take The handwriting of Gkunilal, 
postman.” 

Hi ld s that as it appeared that the cover was properly addressed to the first 
defendant and had been registered, duly stamped and posted, the Court was 
entitled to draw tho mfeience indicated m section 27 of the General Clauses 
Act and to hold that there was sufficient service* 

Per Dunam,— The only rule, if it can be called a rule, to be hid down, Is 
tint the Court must bo guided in e tch c ise b} its special eiriumstinces as to 
how fir it will ghetfieit to \ return of a cnor endorsed 46 r< fused ‘ oi wouls 
to tho like effect. 

Jagannath Bral hbhan v. J B, S 'assoond), distinguished, 

The facts of this case appear sufficiently from the judgment* 

Kang a for the plaintiffs. 

No appearance for the defendants. 

Roberts QH j J. : — In this case a question has arisen whether 
tho service of the summons upon the fir&fc defendant is sufficiently 
proved. 

It appears the summons was sent by registered post addressed 
to the first defendant at Navalgarh in the State of Jaipur, and 
purports to have been sent in accordance with the provisions of 
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Order V, Rule 25 , of the new Code, The cover has been 
returned with an endorsement In the vernacular which has been 
translated as follows “ Refused to take. The handwriting of 
Chunilal, postman.'* 

Now* the question as to whether this is a good service or not 
is not altogether without authority. In Jog a math Bntlcliblum v. 
J. & SassooE 1 ^ a decision of Sir Charles Sargent and Mr. Justice 
Bay ley, it was held, under similar circumstances, where a postal 
packet was returned endorsed :e refused/* that the service was 
had, and the Small Cause Court in accepting it as good service 
had acted with material irregularity. At first sight that case 
appears to be directly in point. But it has been urged by 
Hr. Kanga that in two important respects it differs from the 
present ease. In the first place the defendant in that ease was 
residing in British territory and the Code did not provide for 
service on him by registered post-, and secondly that the decision 
was prior to the last General Clauses Act, I, therefore, think 
I am entitled to deal with this case without being bound or 
precluded by this decision. 

The nevt decision upon the point is Jgo Gnlau Him In v. 
A I)* SamoE 2 ^ the important passage in the ease being at 
page *118. In that case Mr. Justice Candy held that the 
summons was duly served, although the postal cover was 
returned “refused.” Then, he proceeds to say that there was 
in addition indirect evidence of the service of the summons 
or at any rate of the knowledge of the defendant of the suit. 

In Jogendro Ch under GJ/ose v. Dwarka Nath Karmohar very 
much the same point came before Messrs. Justices Pigot and 
Rampini. The difficulty of applying that ease lies in a certain 
ambiguity in the judgment and in the head-note, which is not 
cleared up in the statement of facts. The head-note says that 
the cover (that is, the letter) that contained the summons was 
returned with an endorsement upon it purporting to be 
made by an officer of the Post Office stating the refusal of the 

< l > 0898) is Bom. GOG. (2) (1897) 21 Bom. 412 at p. 418. 

(3) (1888) 15 Cal. C81. 
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addressee to recehe the letter. And the judgment of the Court 
is put in this way r< With an endorsement upon it purporting 
to be by an officer of the Post Office stating the refusal by the 
defendant to receive the document.” The exact terms of the 
endorsement are not given. If the endorsement stated in precise 
terms that the letter was refused, by the defendant, and not 
mei’ely as in the present case “ Refused to take v without saying 
by whom, then the decision loses most of its weight as applied to 
this case. 

In Fakhr-ud'clhi v. GhaJ -tid-din^ the same point was 
considered, and there the learned Judges, Sir Arthur Strachey 
and Mr. Justice Banerji, came to the decision that <s where a 
summons is sent by post to a defendant residing out of British 
India, it is not, in the absence of evidence that the person to be 
served was at the time residing at the place to “which the 
summons was sent, sufficient ... to show that the summons was 
posted, but there must be some evidence of its having been 
received by the defendant/' 

Having regard to the terms of section 27 of the General 
Clauses Act, which, so far as I know, has not been referred to 
in any of the previous decisions, it would appear that when 
the expression used is “ send ", (which is the expression used in 
the rule under consideration), “ then, unless a different intention 
appears, the service shall be deemed to be effected by properly 
addressing, pre-paying and posting by registered post, a letter 
containing the document, and, unless the contrary is proved, to have 
been effected at the time at which the letter would be delivered.” 
The difficulty lies in the effect given to the words “ unless the 
contrary is proved," and, in my opinion, having regard to the 
decisions that I have already quoted, the only rule, if it can be 
called a rule, to be laid down is that the Court must be guided 
in each ease by its special circumstances as to how far it will 
give effect to a return of a cover endorsed refused ", or words 
to the like effect. It seems impossible to lay down any hard 
and fast rule either precluding the Court from accepting that 
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as service or laying down any paiticular evidence supplemental 
to that return so endorsed on the cover, which would he sufficient 
to satisfy the Court that the summons has been served. To 
attempt to lay down any such rule, would, in my opinion, 
having regard to the provisions of the Code and the decisions 
that I have refen ed to, be to legislate and not to interpret the 
Acts and apply the previous decisions. Therefore it appears to 
me that it is open to the Court in each ease on it& own particular 
circumstances to be satisfied or not satisfied with such a ietnrn 
as the case may he, I may say that if the circumstances were 
such as to require further evidence, that the nature of such 
further evidence has already been indicated in the two decisions, 
to which I have referred, /•. e , Jja Gnlati Ilusawi v. A. B 9 
Sassoon^ 1 ' and Fahhi-vd-din v, Gho f n r- ud-d m ® - 

In this particular case, it appears that the cover was properly 
addressed to the fiist defendant. It appears to have been 
registered and duly stamped. There can be no question about the 
posting, because the cover bears the registration ticket and the 
post office stamp. Therefore I am entitled to draw the inf ei once 
that is indicated in section 27 of the General Clauses Act, and 
in addition to that there is evidence that this lady, the first 
defendant, was residing at Navalgarh at about the time when 
the cover containing the summons was sent to her, I am 
entitled under the Code and under the authorities to hold that 
this is sufficient service and I accordingly do so. 

Attorneys for the plaintiff: Messrs. J t B. Patil § Co . 

Xo attorney for the defendant. 

Decjeefor 1st and 2nd Plaintiff - . 

B. X. L* 
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Bcfoi Mi J is* i c Robc'itsoiu 

FAKXBUDDIN bin AMIRUDDIlT ZIAWOODDIN, Pl iintitt, v 
ABDUL HUSSEIN PE ERBHQY, Dllendant.* 

Mahomedan Zau—Minoi —Rigid to sell mwo'i ’ s pi ope/ ty — Necessity — 
Bona fde jpur chafer mtliout nohoe . 

By a deed of com ey nice dated IQih Januaiy 3%4 one N puipoited to 
com ey on behalf of liaself and her minor son, the plaintiff, ceifcun immoveable 
property to the defendant ioi the consideiation oi Rs 7,000 On the same 
day N. passed an indemnity bond m favour oi the defendant indemnifying him 
against the claim of the plaintiff The plaintiff sued to have the said deed of 
conveyance declared void and fora decl nation th\t the plaintiff was entitled 
to the whole of the property piu ported to be com eyed. 

Held, the plaintiff was entitled to succeed on the grounds that (1) thee was 
absolutely no evidence that the sale was m any w iy necessaiy foi the mainten- 
ance of the minor, (2) the purchaaei was not a bond fide puiclusei without 
notice of the plaintiff’s lights. 

The puiclnsei of m estate who 1 ikes with notice of a biemh of trust is m 
the s tme position as the ^endot who committed the breach of tiu U 

Txie tacts of this case appear sufficiently fiom the judgment. 

Weldon and Kcuiga for the plaintiff 

There was no necessity for Nooibibi to sell the property. 
Even assuming such necessity, Noorkbi could not have sold the 
property without the order of the Couitj Baba v. Shvappa®, 
Slid Mam v. Amir Begum®, Baihnmmabi v Viitil Ummachafo®. 
Nor would the sale he binding even so far as Noorbik’s gth 
share in the property is concerned, since she has squandered the 
cash portion of her share as also the income of the whole property 
belonging to herself and the plaintiff, she has therefore lost her 
interest in this immoveable property, for if an account were 
taken she would be found indebted to her son. This being so 
the defendant, who is a purchaser from her, would simply stand 
in her shoes and could not possibly claim to be in a better 

* feu it No. 82 of 1910 

(2) (1886) 8 All. 321. 

(3) (1802) 26 Mad 734 


(1) (1895) 20 Bom. 190 
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position. The Income of the property was quite sufficient to 
maintain the minor. 

The defendant was not a bond n da purchaser without notice of 
the plaintiffs right-. This is clear from the fact that when he 
bought the property to took from Nooruibi an indemnity bond. 

Juffer ItaHtJuil'- for the defendant. 

RouletsOA. J : — In this suit the plaintiff prays for a declaration 
that a eeirain sale-deed of the 1 9th January 190-1, whereby Noor- 
bibi purported to convey certain immoveable property, situate 
at Eipon Road, to the defendant, is void ; that the said deed 
might bo set aside and the plaintiff declared the owner of the 
whole of the said property ; and further; that the defendant be 
ordered to roeonvey the said piopcrfy to the plaintiff and to 
deliver up possession. He also prays for an account of the rents 
cf the said property since the 19tli January 1904. 

The plaintiff is the sun of one Ainiruddin, who died in Bombay 
intestate on the 2nd December 189 i, leaving him surviving as 
his heirs and legal representatives his widow Noorbibi and the 
plaintiff. Amiruddins brother Tamuzuddin had predeceased 
him on the 1 8th day of October 1892. lie also died intestate 
leaving as his heirs and legal representatives his widow Jenaboo 
and two daughter* and his full brother Shaik Ainiruddin. After 
the death of the latter, Noorbibi on behalf of herself and her 
minor son, the plaintiff, filed a suit, being suit No. 368 of 1395, 
against Jenaboo and her daughters for an account of the estate 
of Shaik Tamuzuddin. In that suit a consent decree was passed 
on the 80th March 189 7 3 whereby it was declared that the said 
Noorbibi and the plaintiff as the heirs of Shaik Ainiruddin were 
entitled to a .^ths share in the estate of the said Tamuzuddin, 
and that in satisfaction of the said share they were entitled to 
a sum of Its. 6,505. By that consent decree it was further 
ordered and declared that Jenaboo on behalf of herself and her 
daughters should convey the property belonging to the deceased 
Tamuzuddin situate at Eipon Eoad to the said Noorbibi on 
behalf of herself and the plaintiff, and that property was to be 
taken as being of the value of Es„ 4,000, and that in addition to 
that Noorbibi was to bo paid on behalf of herself and the minor 
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son a sum in cash of Rs. 2,505. In pursuance of that decree 
Jenaboo on the 20th November 1897 conveyed to Noorbibi on 
her own behalf and as guardian of her minor son, the plaintiff, 
the Ripon Road property ; and by a release dated 20th December 
1897 Noorbibi acknowledged that the possession of the said 
Ripon Road property was duly given to her and that the pay- 
ments directed by the decree, that is, the payment of the said 
sum of Rs. 2,505 had duly been made to her on her own behalf 
and on behalf of her minor son the plaintiff. 

It appears that on the I9tli January 1901 Noorbibi 
purported to convey this Ripon Road property on behalf of 
herself and the minor plaintiff to the defendant for the consider- 
ation of Rs. 7,000. The plaintiff claims that this conveyance is 
invalid and that he is entitled to be declared the sole owner of 
the property. 

It is admitted on both sides that of the ¥ \ths share of Tamuz- 
uddin*s estate the plaintiff was entitled to £ths and Noorbibi to 
■gth. The plaintiff contends that for the £ths of the Ripon Road 
property he is clearly entitled to his decree. Mr, Jafferbkai 
contended that under the circumstances and having regard to 
the rules of the Mahomedan Law Noorbibi had power to convey 
the plaintiffs interest in the property. He admitted that if he 
could not establish that Noorbibi had that power under the 
Mahomedan Law he could not succeed in his defence. In support 
of his defence he cited MaeNaghten’s Moohummudan Law, page 
64, paragraph 14, of the 4th edition. That says : “ A guardian is 
not at liberty to sell the immoveable property of his ward, except 
under seven circumstances.” Only the second of those circum- 
stances was relied upon and that runs as follows : — Where the 
minor has no other property, and the sale of it is absolutely 
necessary to his maintenance,” 

"Without stopping to consider whether this passage correctly 
sets out the law upon the point, it is sufficient to say that there 
is in this ca*e absolutely no evidence that the sale was in any 
way necessary to the maintenance of the minor. The defendant 
sought to establish this by suggesting that Noorbibi was entitled 
first to be repaid the costs of suit No. 368 of 1905, which he 
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estimated at about Us, 1/000, secondly to be recouped for the 
maintenance of the plaintiff for fourteen years, which he estimated 
at B.s. 4,000, and thirdly to be repaid the marriage expenses of 
the plaintiff, which lie estimated at Es l,000 v As to these three 
items 1 am asked to rely on conjecture as there is no evidence 
whatever. As to the amount of costs incurred in suit No. 363 of 
1905 :s consent decree was taken. No written statement was put 
in. There was apparently no contest. As to the maintenance of the 
plaintiff for fourteen years, Noorbihi was in receipt of all the rents 
of the Eipon Hoad property which has been variously estimated 
at from Rs. 60 to Es. SO per mensem. The plaintiffs share of 
these rents would be amply sufficient for his maintenance. As 
to the marriage expenses of the plaintiff, they were estimated 
by Munshj Abdul boh man, tie next friend of the plaintiff, to bo 
some Its. *00 or Es. 500. This included ornaments worth 
Its. 300 which Remained in the possession of Noorbibi. Under 
these ciivuiiishiuces T am ot opinion that no necessity has been 
shown for the sale and that the plaintiff has established his 
right as regards the -;t2A of the property. 

Thk. Indue; i i R unncce^xuy to disems the question whether 
the parage cited in Afin M \cNaugh tmffs work applies to the 
Co.* 1 of a J*>J •' '<> i t,a or whether it correctly states the law 

now applied In this Court : see Brin v. S ]iiviijipa^\ Ilia Lai 
v. ll/f'iji Bywrnj? SJi(nijo^\ 2loy;i,t Bill v. BwhLu Belatri 

As regards the remaining *fch the position is somewhat 
different. The defendant contends that Noorbibi being legally 
entitled to Jth of the property, the conveyance or the 19th 
January 190 1 was effective at any rate so far as her Jth is con- 
cerned,, Ho asserts in his written statement that he was a lon<% 
fide purchaser without notice. Now- as to this it is clear that 
he had notice of the tru-d. Thai appears clearly from the con- 
veyance by Jcnaboo to Noorbibi of the 20th November 1897 
which was handed over to the 1st defendant at the date of the 
conveyance. It would also appear from the indemnity bond 

{1} (1898) ~0 Bom. 190, (2) (1895) 20 Bojq. 110* 

(1902) 20 Cal. 473. 
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passed on the same date (that is the 19th January 19(H) that 
the 1st defendant was, at that time in extreme doubt a» to the 
validity of the conveyance of this property to him by Noorbibi. 
That being so, I see no reason why I should not give full weight 
to the express admission of the 1st defendant made in answer to 
a question put by his own Counsel. The question which was 
put to him was this : “ At the time of the execution of exhi- 
bit B were you aware that Noorbibi had appropriated to her 
own use a sum of Rs. 2,505 and the oilier property of Tamuzud- 
din and Amiruddin ? ” His answer vs-, “Yes. I was aware 
of this." His Counsel then asked libeity to repeat the question 
and the question was repeated twice and fully explained Jo the 
witness. He again answered: “Yes, I knew it.” Ho further 
questions were then asked by his Counsel, nor was the permis- 
sion of the Court asked to put further questions. It is, there- 
fore, impossible to hold that the 1st defendant was a bond fide 
purchaser without notice of the trust and secondly of its 
broach. 

If that is so, then it only remains to consider what is the 
position of a purchaser for full value who has notice of the trust 
and of its breach. The rule is laid down in these terms in 
Lowin on Trusts, 10th edition, page I015 (1J But if the alienoo 
be a purchaser of the estate at its full value, then if he take 
with notice of the trust ... he is bound to the same extent and in 
the same manner as the poison of whom ho purchased." Of the 
authorities referred to by Mr. Lewin, it is only necessary to refer 
to one : Macleith v. & ymmcii%W. In Ih nl ir v, Tiede mutt ) Lord 
Chancellor Manners lays down the nde thus Why then, 
what is the situation of a purchaser with notice of a fraudulent 
title ? It certainly may be stated as a general proposition, that a 
purchaser with notice, is, in equity, bound to the same extent, 
and in the same manner, as the person from whom he purchased ; 
or as Lord Rosslyn states it in Taylor v. Sfibbert ( ] > : — ‘ If he is 
a purchaser, with notice, he is liable to the same equity, stands 
in his place, and is bound to do that which the peison he repre- 
sents, would he bound to do by the decree 7’ 

(1) 12t\ Ei3n, p. 1,100 P) (ISIS) 2 Ball & B. SOI at p. 319. 

(2) (1808) 16 Vos, 329 at p. 360. U) (1701) 3 Vis, Jun. 437 air p, 439. 

T» 1972-2 


221 


1910. 


FAraRlTDXOT 

V* 

Abdxid 

Hussein*. 



222 


1910, 

PAKIftUDDUr 

v, 

Abdul 
II rssmtf. 


THE INDIAN LAW REPORTS, [VOL* XXXV* 

That same rule has been applied iu the case of Mmolarji 
Soralji Chulhi v. Kongseoo (l h Sir Richard Couch 
says : te The established doctrine of Courts of Equity is, that 
if a purchaser of an estate at its full value takes with notice 
of a trust, he is . . . bound to the same extent and in the same 
manner as the person of whom he purchased/’ 

It remains, therefore, only to consider what was the position 
of Noorbibi at the date of its conveyance. It appears that 
Noorbibi, to use the words of the defendant himself, appro- 
priated to her own use Rs, 2,505 paid to her under the consent 
decree on behalf of heiself and the plaintiff. I take it, there- 
fore, as clear having regard to the fact that her share in the 
whole of the Rs. 3,505 awarded to her and the plaintiff by 
consent decree amounted to only Es. 813, that she having appro- 
priated the whole of the Rs. 2,505 to herself held the whole of the 
Eipon Road property, which was valued at Rs, 4,000, on behalf 
of the plaintiff. Assuming for a moment that the value of the 
Ripon Road property is to be taken at Rs. 7,000, her share of 
that would only come w some Rs.S70 and her share of Rs, 2,505 
to about Rs. SiO making Rs, 1,180 altogether. If, therefore, it is 
assumed that Nooibihi took this Rs, 1,180 out of the Rs. 2,505 
as representing her Miaie of the lls. 2,505 plus her share of the 
Ripon Road property, there still remains a balance of Es. 1,425, 
which as between her and the plaintiff, Noorbibi was liable to 
make good to the trust at the date of the sale to the defendant. 

Rut the Courts in England ba*e gone further 
and have held that under such circumstances the 
sale by a trustee of his share in joint property in breach of 
fcru&t to a purchaser who takes with notice of a trust is wholly 
void. In the ea^e of Bow sot v. Sat/ge (:1) the facts were as 
follows : — One of the, three trustees executed an assignment of 
leasehold property held jointly by them to a purchaser and 
forged the signatures of his two co-trustees, and also the 
requisite assent of the cestui que trust to the sale. The trustee 
was a solicitor and acted as such on behalf of the purchaser. 
It was held that the circumstances attending the transaction 


05 (1869} G Bom, H. 0. 0. 0. J. 59. (2) (1856) L. E. 2 Eq. 134. 
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were sufficient to affect the purchaser with notice of some trust, 
if not the actual nature of it ; and that he had constructive 
notice of the trust through the knowledge of the trustee who 
was his solicitor. But it was also held, further, that though the 
execution by one of the three joint tenants was a 
valid assignment of the legal interest in one-third to the pur- 
chaser, the actual and constructive notice of the trust disentitled 
him to the beneficial interest, and a reconveyance was ordered . 
In his judgment Kindersley, V. 0., says: “Being of that opinion, 
I cannot hesitate to conclude that quoad Sow sot and Stone (the 
two trustee*) the deed of assignment has no operation whatever. 
But as Eolmer (that is the fraudulent trustee) actually 
executed, I think the effect of this deed of assignment was to 
vest the legal interest of one-third of the leasehold property in 
the defendant. Assuming then that the legal interest in 
one- third of the property passed to Savage by the assignment, 
how is it as to the beneficial interest in that one-third ? ” He 
then discusses the evidence and comes to the conclusion that the 
defendant had actual notice of the existence of the trust 
sufficient to put him upon inquiry and that as he had completed 
the purchase without making any inquiry, he could not maintain 
it against the real owners. And he closes his judgment by say- 
ing: “It appears to me, therefore, that even on the ground of 
actual notice, and at all events on the ground of constructive 
notice, Savage (the defendant) cannot maintain a right to the 
beneficial Interest even of the one-third which was assigned to 
him by Eolmer ” 

On both these grounds, it appears to me that the pk intiff 
is entitled to the relief he claims in respect not only of the 
|ths of the property, which admittedly belonged to him, 
but also in respect of the |th of the property which originally 
belonged to Noorbibi. 

It only remains to record my findings on the issues. As to 
the 1st issue, no finding is necessary. 

2. In the affirmative. 

3. As to the first part I do not think it is necessary to record 
any definite finding. It is sufficient to say that the evidence 
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regarding the execution of the mortgage Is very defective. As 
regards the second part of the issue, I am of opinion that there 
is no evidence whatever that the real intention of the mortgage 
was to raise money for executing repairs to the property or 
that any ~ veh repairs wore in fact executed by Noorbibi. 

4. I am of opinion that at the date of the sale to the 
defendant Noorbibi had no share of her own in the property in 
suit. 

o, I am of opinion that she had no power to selL 

G. I find that the defendant had notice and was not a bond 
file purchaser. 

7. 1 find that Nooibibi had appropriated to her own use the 
sum of Rs. 2,503 mentioned in paragraph 7 of the plaint and 
she thereby committed a bleach of trust. 

8, I find m the negative for the reasons already given in 
deciding the 3rd issue. 

0. 1 find in the negative. 

10. It is unnecessary having regard to my decision to find 
on this I^ue, but if it had been necessary I should find in the 
affiimative. 

There nm«t be a decree for the plaintiff in the terms of 
prayers (o) } (0) and (e) to the prayer of the plaint. 

The Commissioner to tahe an account of the rents receive .1 
by the defendant since the 19fch January 190-1. 

The defendant itiusl pay the costs of this suit and of ihc 
reconveyance. 

Attorneys for the plaintiffs Messrs, Anlcsldr Itormmji 
and Dimhcu 

Attorneys for the defendant: liessrs. TlaJcordcs oral Co. 

fctf/l referred lo ihc Commissioner* 


B. N. L* 
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CRIMINAL JURISDICTION. 


Special Tribunal under Act SIV oe 1908. 

Before Mr Basil Bcott, Kt* 9 Chief Justice, Mr* Justice Chciuclavarlcar 
and Mr. Justice Seaton* 

Emturor v. Yiniyak Damodar Sayarkae and OTHERS.* 

Effect of illegal arrest on trial of accused— Criminal Procedure Code 
{Act V of 1898), section 188P) — Extradition . 

Where a man Is in the country and is charged befoie a Magistrate with 
an offence under the Penal Code, it will not avail him to say that he was 
brought there illegally from a foreign country. 

The principle upon which English cases to this effect are based imderlies also 
section 188 o£ the Criminal Procedure Code (Act Y of 1898). 

One Vinayak Damodar Savarkar and 37 other accused* 
charged with conspiracy under sections 121, 121 A, 122 and 123 
of the Indian Penal Code* were committed for trial before a 
Special Bench constituted under the Criminal Law Amendment 
Act (XIV of 1908) . Savarkar, who had been arrested in England 
and brought out to India under the Fugitive Offenders Act, 1881, 
stated that he had escaped from police custody at Marseilles 
and had been recaptured. Relying on the fact of his having set 
foot in France, he now claimed the asylum of that country, and, 
contending that the Court has no jurisdiction over him, took 
no further part in the trial. 

The Court declined to discuss matters connected with inter- 
national law and the trial proceeded against all the accused jointly. 
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1010. 
October 6. 


• Special Bench cases Nos, 2, 3 and 4 of 1910. 

(1) Section 1SS of the Criminal Procedure Code (Act Y of 1803) runs as follows 
When a Native Indian subject of Her Majesty commits an offence at any place with- 
out and beyond the limits of British India, or when any British subject commits an 
offence in the territories of any Native Prince or Chief in India ,«•»#.. he may 
be dealt with in respect of such offence as if it had been committed at any place 
within British India at which he may be found : Provided that no charge as to any 
such offence shall be inquired into in British India unless the Political Agent, if 
there is one, for the territory in which the offence is alleged to have been 
committed, certifies that, in his opinion, the charge ought to be inquired into in 
British India, and, where there is no Political Agent* the sanction of the Bocal Gov* i ! 

eminent shall be required i ‘ 
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In the course of the hearing, however, questions were put in 
the cross-examination of a police witness with the object of 
showing that the rearrest of Savarkar at Marseilles was illegal 
and that the Court had no jurisdiction over him and that, 
therefore, the other accused could not be tried jointly with him. 
The point as to the relevance of the illegality (if any) of the 
rearrest was therefore argued, and for the purposes of the 
argument it was assumed that the rearrest had, in fact, been 
illegal. 

Jar dine, Acting Advocate* General, with Weldon, Vehnlcar and 
Nicholson for the Crown. 

The accused has been (i found ” in British India within the 
meaning of section 188 of the Criminal Procedure Code. 

In Empress v. MagavlaW the same word, in the Foreign 
Jurisdiction’and Extradition Act (XXI of 1879), was held to mean 
(t actually present That case followed The Queen v. Zopez^K 
In Muhammad Yusnf-ud-din v. Queen-Empress ® the Privy Council 
expressly precluded themselves from laying down any law as 
to what would be the consequences of the arrest therein. There 
was no desire to press the case, and the only question they had 
to decide was as to the illegality of the arrest, not as to the 
illegality of the proceedings consequent on the arrest. That case 
was considered in Sobha and Baggu v. Queen-Empress^* See 
aLo a Coekburn, G. J7s charge to the Grand Jury in the case 
of Queen v. Nelson and Brand™ Again in Emperor v. Bavalu 
Kesigadu ^ it was held that the 'question whether the officer who 
effected the arrest was acting within or beyond his powers did 
not affect the question of whether the accused was guilty or not 
of the offence charged. 

Baptist a for certain o£ the accused. 

Section 188 does not apply, although sanction was given under 
it. It only applies to cases where the offence has been committed 
outside British India. See Queen-Empress v. Ganpatrao Ram* 


u> (1682) 6 Bom. 022, (3J (1897) L. B. 24 I. A. 137. 

(2) (1S5S) 27 L. J. M. a 48. (4) (1899) P, il No. 6 of 1899 Cr. 

(3) (1902) 28 Mad. 124. 
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Scott, 0. J. The accused Vinayak Damodar Savarkar was 
committed to this Court by Mr. Montgomerie, First Class Magis- 
trate of Nasik, for trial upon charges framed under sections 121, 
122 and 123 of the Penal Code. At the commencement of the 
trial here the accused said that he would take no part in the 
trial but asked for an adjournment and for facilities to make to 
the British and to the French Governments representations re- 
garding what he contended was his illegal arrest in Marseilles 
after ho had escaped from the custody of police officers charged 
with the duty of bringing him from England to Bombay.. His 
application was refused on the ground that it was beyond the 
piovinee of this Court to do anything more than try him for the 
offences in respect of which he had been committed for trial. 
The trial then proceeded against him and other accused jointly 
charged with him. After certain witnesses had been examined 
Mr. Baptista appearing for certain of the accused wished to put 
questions to one of the police witnesses regarding the escape and 
rearrest of Vinayak at Marseilles with a view to show that the 
rearrest was illegal and with the intention of contending thereon 
that the trial of Vinayak was without jurisdiction and that, if so, 
the trial could not proceed against the prisoners charged jointly 
with him. 

The Court upon this heard arguments as to what would be the 
effect on the trial of proof that the arrest was illegal. 


chanclra W. Again the word “ found ” may be taken to mean 
“ actually present,” but not "illegally arrested and brought by 
force,” Empress v. Magcmlal ® was entirely based on English 
decisions : they do not apply here. On the other hand the Privy 
Council in Yusuf-ud- din’s case® held the arrest illegal and quashed 
the proceedings on that ground. Dixon v. Wells® implies that 
the important question is whether the accused has protested 
against the jurisdiction at the outset. 

Counsel further pressed arguments based on a contention that 
the enquiry had been entered upon before sanction given under 
section 18S. 


(1) (1891) 19 Bom, 105. 

(2) (186?) 6 Bom. 622. 


(3) (1897) L. E. 21 1. A. 137, 

(4) (1890) 25 Q, B, D. 2J0, 
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The loarnecl Advocate-General without admitting any of the 
allegations made regarding the rcarrest at Marseilles contended 
that the circumstances of Vinayalris rearrest were irrelevant. 

This contention is, in our opinion, correct. It appears that 
Mr. Montgomerie, a First Class Magistrate at Nasik, upon a com- 
plaint duly authorised under section 198 of the Criminal Pro- 
cedure Code and sanctioned so far as it concerned offences com- 
mitted out of India under section 188, issued a warrant directing 
that Vinayak should he brought to Nasik from Bombay where he 
was expected to land on or about the 22nd of July 1910 to be 
dealt with according to law. Vinayak arrived in Bombay as 
expected having been sent out to India under the Fugitive 
Offenders Act by a Magistrate in London, and was taken to 
Nasik under Mr Montgomerie's warrant. The charges against 
him were there investigated by Mr. Montgomerie under the pro- 
cedure prescribed by the Criminal Law Amendment Act, 1908, 
and he was then committed for trial to this Court as already 
stated. .For the purpose of argument we will assume that 
Vinayak escaped from custody at Marseilles and was rearrestod 
there by the British Police under circumstances not authorised 
by the warrant which they held or by section 86 of the Criminal 
Pioccdure Code or section 28 of the Fugitive Offenders Act. 

The argument based by Mr, Baptista on these assumptions is one 
which has often been advanced before, but so far as we are 
aware always without success. 

Where a man is in the country and is charged before a 
Magistrate with an offence under the Penal Code it will not 
avail him to say that he was brought there illegally from a 
foreign country. This appears very clearly from Lord Chief 
Justice CockbunPs charge to the Grand Juiy in The Queen w 
Nelson and Brand^K It was held that Geoxge William Gordon 
had been by an illegal and unwarrantable act arrested and 
conveyed by the Governor and Custos of Kingston in Jamaica to 
Morant Bay in that island, and there placed before a Military 
Court Martial administering Martial law in Moranfc Bay, but not 
in Kingston* The Lord Chief Justice however held that having 

* (0 Charge to tlie Grand Juiy, Second Edition, m tlie evo of Qiuen v* Nelson 
and Brand, p. 118, 
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been brought within the ambit of Martial law he was liable to be 
tried under it* He said (at pp* 118 and 119 ), cC When Mr. Gordon 
was brought within the ambit or sphere of the jurisdiction of 
Martial law— assuming always, on, this part of the case, that there 
was such a jurisdiction— it seems to me that it was not for the 
parties administering the Martial law to inquire how he had been 
brought there, I will illustrate the matter by a case which has 
happened before now. Suppose a man to commit a crime in 
this country, say murder, and that before he can be apprehended 
he escapes into some country with which we have not an 
Extradition Treaty, <*o that we could not get him delivered up 
to us by the authorities, and suppose that an English police 
officer were to pursue the malefactor, and finding him in some 
place wheie he could lay hands upon him. and from which he 
could easily reach the sea, got him on board a ship and brought 
him to England, and the man were to be taken in the first 
instance before a Magistrate, the Magistrate could not refuse to 
commit him If he were brought here for trial, it would not 
be a plea to die jurisdiction of the Court that he had escaped 
from justice, and that by some illegal means he had been brought 
back. It would be sai 1 ‘ Nay, you are here j you are charged 
with having committed a crime, and you must stand your trial. 
We leave you to settle with the party who may have done an 
illegal act in bringing you into this position ; settle that with 
him/ So here, although if Mr# Gordon had not been put to 
death, but had been -subjected to some minor punishment, some of 
those scourging? or other things that we have heard of in 
Jamaica— if he had come to England and had brought an action 
for damages against Governor Eyie, it may well be that a jury 
of Englishmen, presided over by an English Judge, would have 
awarded him exemplary damages for the wrong that had been done 
him ; but that does not affect the question we are now considering, 
namely, whether, having been brought within the ambit of the 
Martial law, he was liable to be tried under it, I cannot but 
think that he was/ 5 

The report of In re Par hoi ^ affords two instances in which 
the same view was taken by the Court upon protests being made 

U) (1889) 5 T, h, R. m 

3 1972 — a 
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by piisoneis as to the illegality of dieir arrests outside the British 
Island, In one ease the arrest was in Brussels \ in the other 
in Jersey, 

In Ex parte Scott & the alleged illegality of an arrest in 
Brussels was held to be irrelevant-, 

Tlie principle upon which those ease^ are based underlies also 
section 13S of the Criminal Procedure Code which; in that 
Vinayab. a Native Indian subject, is changed utter alia in respect 
of certain offence > committed in London, applies to this ease. 
Under that section it has been held in Empress v. 2Ltganl(tV$ 
that a Native Indian subject arrested without a warrant by British 
Indian Police in a Native State and brought to Ahmedabad was 
; found } in Ahmedabad so as to give jurisdiction to the Magis- 
trate at that place, Thh decision followed that of Vh Judges 
sitting in the case of The Queer, v. Zojw/ v > where it was held 
that a man is f found 5 for the purposes of criminal jurisdiction 
under 18 and 19 Yiei., c 91, s. 21. wherever he is actually present 
whether or not he has been brought to that place against his will, 

Mr. Baptista has however relied upon the judgment of the 
Judicial Committee in Mataf/* -<l J "usitf-nJ-E n v . Q aeon- Em prm { i ' t 
as Being inconsistent with the case relied upon by the prosecution 
since the Judicial Committee held that an airest of a Hyderabad 
subject at a station on a railway line in the Hyderabad State over 
which the Queen-Empress had no general criminal jurisdiction 
was illegal and advised Her Majesty that the warrant and arrest 
and the proceedings thereon should be set aside, 

It is to be obseivcd however that the Lord Chancellor in 
delivering judgment was careful to point out that their Lordships 
were called upon to pronounce their opinion as to the legality of 
the arrest, hut they had nothing to do with the question whether 
or not if the accused had been found within British Territory he 
could have been lawfully tried and convicted; nor with the conse- 
quences of the arrest being lawful or otherwise. The judgment 
does not purport to deal with the question whether an illegal 
arrest in foreign territory vitiates an inquiry by a Magistrate 


CD {1820} 0 B. L 0 ♦ 4 ic, 
(2) (18S2) 6 Bom. 022. 


C*) (1858) 27 L, J M C\ 4S. 

cn nso?) l, n. 2.j r 137. 
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into an offence against Indian Penal Code chaiged against the 
person arrested when brought betore the Court , nor does it 
appear from the report that the question was argued* That has 
therefore no bearing upon the question now under consideration 
Eor the above reasons we hold that both under section 18a 
of the Criminal Procedure Code as regards offences committed in 
London and apart Lorn that section as regards offences committed 
in British India neither the jurisdiction of the Magistrate to 
inquire into the case, nor the jurisdiction of this Court to try it, 
can be affected by any illegality m connection with the rearrest 
of Vmayak which may have occurred at Marseilles, 

K, Mci, K, 


APPELLATE CIVIL. 


Jttfoi e Mr, Jushce Batchela and Mr. Justice Mao, 

^OMANA B \SAPPA (original Pl viatii jp), Atpeilani, l GALIC4EYA 
XORNAYA (oRmiixAL Dependant), Respondent . 51 

Evidence Act {I of 1ST 2), section <92, j}}°riso I— Dell hau Agriculturists 1 Belief 
Act {XVII of 1679) } section 10A {1 ) — It* demotion suit-bale m reahtj/ 
a mortgage— Ei id enee of oml agreement laryhig the tiriiten document* 

The plaintih brought a redemption suit nuclei the pi ov Lions of the Dehkkuu 
Agriculturists’ Rebel Act (XVII of 1879) alleging that the deed which he had 

' First Appeal No. 215 of 3909. 

(l) »Secii< n 10A of the Delvklm Agiitulturi&ts Belief Act (XVII of 1879) — 

10 A. Whence ci it is alleged at airy stage of an ^ suit oi pi Decoding to which an 
agiiuilfeuiist is a paitj that an> transaction m i^sue entered into by such agriculturist 
oi the pa son* ifany^tmoushwhomhe claims uas % tiansaetion of such a nature that 
the lights and liabilities of the paities thciennder aie tiiable whollj or in part under 
this chaptei, the Court shall, notwithstanding anything contained in section 92 of 
the Indian HA idcnce Act 1872, oi in any other law foi the time being m force, ha\ e 
power to inquire into and determine the real nature of such tiansaetion and decide 
such suit or proceeding in accordance with such determination and shall be at liberty, 
notwithstanding anything contained in any law as aforesaid, to admit evidence of any 
oial agreement or statement with a view to such determination and decision : 

Provided that such agriculturist or the person, if any, through whom he claims 
was an agriculturist at the time of such transaction : 

Prouded further that nothing in this section shall be deemed to apply to any 
suit to which a bond fide transferee for value without notice of the real nature of such 
transaction or his representative is a party where such transferee or representative 
holds under a registered deed executed more than twelve years before the institution 
of such suit* 
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ewutcd 10 ilu. deileiukm, though on its tucc u deed ot *f«k. was hi leahry onh 
u. dyed of moitgace,! be defendant having promised at the time ot" the execution 
oi the deed that he would a Hot* lcdcmption on payment of the money r* chanced 
The defendant' leplied that the transaction w as sale. 

The Class ^nbommaie -Judge ox me Dharwir Imtne: to which Section 
10A of the Dehkhan Ai'ioultuiistC Relief Act (XVII of 1879) wrn& not extended 
round on the evidence, that the deed pissed by d-e plain Lift *s& not piOi^d to 
he ieall\ a moiTgicgc and d'suiissed the mil. 

The pLintifi appealed mama tnot the piopcY isaiu m the case wag as to 
whethei the sale deed was not obtained oi induced by the defendant by meant- 
of fraud or raisiopie-oiuation. within tin.- meaning of pio^Ko J of section 02 of 
the Evidence Act (1 of 1872j and piayed foi a reuiancu 

Heidi confirm km the (Teeie**, that the plum tiff -ought to make a new ease in 
appeal in <*a far as he mdomoaied to hw his east, not anon a inornate oral 
aglet* rnent, but upon some Laud wh.cn would A nvjt< th* apphciffioi- of 
pruviso 1 of Miction 02 of the Evident,-. A«.t, (I uf 1572), 

flrhh fmthei, lirv m tho di-uiets b* nhui: section 10A of the Dokkhau 
AgiTculLuii-ts' lloht-f Act fXVfJ of 1879) va- not extended, n w is not open to 
tho Conit to cntoi upon a deiune-' wmch l on tested >'? ui allegation of an oral 
agi cement Maying tin- wutteo c*nn.ia<.t 

.OngO v \ Jfaiud-s) cm t S.tt&f/ne MUtup/jn \ IdivOj./*a , ty > followed, 

ttnlfasln',). Ihi* 7V J\ L”i i<? n fene*' tc 

Ftje^t Appeal from the decision cf 1L 0. Uhadbliado, First) 
F'liiss Subordinate Judg t of Bharwur. dismissing Original Suit 
No. 88‘i of P 08. 

The i lahtlitf med tu redeem tlie lands in suit under the 
provisions of the Dekkhan Agriculturists Relief Act (XYII of 
3879) alleging that he passed the deed m the form of s$lo on the 
promise of the defendant that he would treat the transaction as 
mortgage. 

The defendant answered that the transaction wa& sale and hod 
mortgage, 

One of the issues raised by the Subordinate Judge on the 
pleadings of the parties was, * f Js the sale-deed passed to 
defendant proved to be really a mortgage redeemable on the 
terms stated in the plaint The Subordinate Judge after 
having reviewed all the evidence and the circumstances and 

W (1010) 3-7 lion), 03, 0) (1000) 34 Bom, 20, 

(0 ,1800) 22 All 1 1<A 
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having regard to the fact that section lOA of the Dekkhan 
Agriculturists 5 Relief Act (XVII of 1679) was not made applicable 
to the Dharwar District, found the issue in the negative and 
dismissed the suit* In support of his decision the Subordinate 
Judge relied on Balluhen Das v. W* F, Legged and Dattoo v. 
MameAandra^K 

The plaintiff appealed, 

Branson with Nilkad Mmcu'am for the appellant (plaintiff) : — 
The issue raised by the Subordinate Judge was not the proper 
issue in a case like the present The case should be remanded 
after framing a proper issue. Our case is that the simultaneous 
promise on the part of the defendant to reconvey on repayment 
without any intention of fulfilling it was a misrepresentation and 
proviso I of section 92 of the Evidence Act becomes applicable* 
In the absence of such promise the plaintiff would not have 
executed the document. We rely on Abtvji v. Laxman®\ The 
question of fraud should have been considered. 

Oogaji with G, S. MnlgavJcar for the respondent (defendant) :~ 
The frame of the issue in the lower Court was correct* Fraud 
was not alleged either in the plaint or in the plaintiffs deposition. 
The Subordinate Judge was at first under the Impression that 
section 10A of the Dekkhan Agriculturists 5 Belief Act was 
extended to the Dharwar District. He, therefore, recorded all 
the evidence which the parties had to adduce in the case. The 
plaintiff executed the deed fully knowing that the transaction 
was sale, theiefoie, no evidence can be admitted to prov e that 
the transaction was of a different nature : Sangua Malappa v. 
Mcmappa^, JDagclw v. Namaf®. 

BATCHELOK, J. The plaintiff here sued to redeem certain lands 
under the provisions of the Dekkhan Agriculturists 5 Relief Act, 
alleging that a deed (exhibit 16) which lie had executed to the 
defendant, and which is on its face a deed of sale, was in reality 
only a deed of mortgage, the defendant having promised at the 
time of the execution of the deed that he would allow the lands 

(1) (1899) 22 All 149. (3) (1906) 80 Bom* 420, 

m (1905) 30 Boro. 119. (4) (1909) H Bom t 59* 

( ) (1910; 35 Horn, 93 


1910 . 


Soman a 
BuAim 
0. 

0AMO1XA 

Koiwaya 



lMO. 

SOM^A 

liASAPJLA 

Gatuoeya 
Kousay a. 


TJlH INDIAN LAW REPORTS. [VOL. XXXV. 

concerned to bo redeemed on payment of the money a<h anced. 
The defendant inter AU replied that exhibit 18 was in fact, 
what it is in appearance, a deed of sale. 

The Lamed Judge u£ the Conn below framed upon this point 
the bCCOiid is me. which is in Lhe^o terms : ^ Is the sale-deed passed 
to defendant proved to be really a mortgage, redeemable on the 
terms stated in the plaint J On that issue the Judge went into 
all the evidence tendered, and found the Lsue in the negative. 

It is now urged for the appellant, who wa» the plaintiff in the 
Court below, that the frame of this issue is Incorrect ; and that we 
should remand the case for a decision upon a reformed issue 
as to whether exhibit 16 was obtained or induced by the defend- 
ant by means of fraud or misrepresentation, within the meaning 
of proviso i of section 92 of the Indian Evidence Act. 

The only question before u*- is whether the suit should be 
remanded for retrial upon the suggested issue or not. We arc 
of opinion that it should not be remanded As we have said, 
the learned First Class Subordinate Judge went into all the 
evidence which was tendered before him on the case which the 
plaintitl then -et up. That case, as the judgment skow&, was 
based upon the applicability of section 10A of the Dekkhan 
Agriculturists* Relief Act, a section which has been subsequently 
added to that statute, with a view of getting rid of the difficulty 
created by section 92 of the Evidence Act. It was afterwards 
discovered, during the hearing, that section 1QA of the Dekkhan 
Agriculturists* Relief Act had not been extended to the district 
ii’om which the suit came. That, however, was the plaintiffs 
case, as it was made before the trying Court, and it seems to us 
that the plaintiff is now seeking to make a new ease in bo far as 
lie endeavours to base his ease, not upon a separate oral agree- 
ment, but upon some fraud, which would invite the application 
of proviso I to section 92 of the Evidence Act. 

The material portion of the plaint upon this point is para. 2 
which is in these terms ; 

" Haintiff having hypothecated in writing the said lands as 
mentioned above to the defendant, about the 1 7th day of April 
1905 A. D., asked the defendant to take in writing a possessory 
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mortgage of the said lands and on the security of the said lands 
to advance more money to him as the plaintiff was dunned for 
payment by creditors to whom sundry debts were due. The said 
defendant replied that he would advance more money if a sale- 
deed were given in writing and that he would surrender the 
lands when the principal is paid by making an account on the 
basis that the sale-deed was a possessory mortgage-deed. 
Accordingly having made an oral agreement that the lands should 
be surrendered when the principal and interest were paid on 
making an account, defendant made as he lik^d an account of 
the principal and interest in respect of the dealings, and the 
defendant told me that he would advance to me a further loan 
of Rs. 1,100 and took from me a registered deed of sale intended 
to be treated as a deed of mortgage for the total amount of 
Rs. 6,500.” 

That is how the plaintiff put his case in the plaint. In his 
deposition, which is exhibit 14, he puts it in the same way by 
saying ** defendant promised to allow redemption in the presence 
of the writer and the witnesses to the deed*” The plaintiff's 
case then was that he signed the deed (exhibit 16) knowing it to 
lie a deed of sale, hub that there was at the same time an “ oral 
agreement ” made by the defendant that the defendant would 
treat it as a mortgage and he (the plaintiff; relied upon that 
u oral agreements There was no allegation of any fraud or 
other circumstance which woifld invalidate the agreement* 

It seems to us that upon these facts the case foils within the 
prohibition enacted by section 92 of the Evidence Act, which in 
such a case forbids the reception of evidence of any oral agree- 
ment or statement for the purpose of contradicting, varying, 
adding to, or subtracting from the written terms of the contract. 

it may be that upon this point the earlier cases are somewhat 
difficult to reconcile, but the law has recently been discussed by 
this Bench in two decisions where previous rulings are 
examined. These two cases are : Dagdu v, Warned and 
Saitgira Malapjoa v. Itauappa^K We follow these decisions which 
in our view correctly interpret section 92 of the Evidence Act, as 
expounded by the Judicial Committee in the case of Bn ITohhen Dm 
v* r* F« legged. 

U> (19X0) 35 Bom. 03. 
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It seems to ns that under the law, as it stands in such cases as 
this, it is not open to the Court to enter upon a defence which, in 
substance, consists of an allegation of an oral agreement varying the 
written document, and if it is the desire of the Legislature that such 
defences which are of a very common occurrence in these cases, 
should be investigated and decided by the Courts, then the only 
course to secure that end is to extend section 10 A of the Dekkhan 
Agriculturists 9 Relief Act to the districts where it is desired that 
the Court’s powers in this respect should be enlarged. 

For these reasons we affirm the decree under appeal and dis- 
miss the appeal with costs 

Dmee confirmed* 

g, b. n. 


ioio. 

Noi 'inler IV* 


CRIMINAL APPELLATE. 

Bejon 21 > Justice Batchelor and Mr , JusUci Mao* 

EMPEROR o. KALLKITAN 8AEDARKHAF/ 

Bombay But net Manut pel A'f {Bombay Ad III of 1001), section — 
a cf r/#» Mi* n irtp'd'fy—B adding a wall which 
l ilfitlln' -'f — Jlahriw rccon met tjii— Elect* 

mq ‘i hrtlJtnti' 


In-? ICN tsed V' ’! P VminpiVj on the lOi'ii April 1910 for loavt- 

m wonstie* i a wall of Ills h.oii c r vhi u hjd fallen down Und/u sub-soot ion -i 


Cunnoal Appeal Xo. r» r * I oJt 1010, 

The eivjmoI p:nioA of option 90 *uns f^llov - : — 

f\> 'I) Before Lee. Inning tn c-i oet uiij building or to alter ru&liy oi a. I d 

to anv o-j-st-irg buildi-ijf, or to ie.*0'i3truel an\ pi opting coition of a building 
So rcspocf of xvhlcli the Municipality X empowered b\ section 93 to enforce a 
. omovi»! or hoi LapL, the prr-ou ju rending s* to lurid, alter, nr add shall giro to 
ill*! Mu-wipa-ify notice thoruff in wilting M 

{5} Whoever Logins oi maL.e-4 any building or alteration or addition without giving 
the notice ro<j mred by s-ub section (1), oi 1 without furnishing the documents or 
affording the in ! 0 ' marl n above prescribed, or o\cop< as provided in suL -section (4), 
without awaiting, or in any manna* contrary co, such legal orders of the 
Municipality as may be issued under this section, or hi any other res poet contrary 
Lo the pro visions of ibis Act or of any by-law in lorco thereunder, shall be 
punished with fine w Iiicli may extend to one thousand rupees. 
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of section 90 of the Bombay Municipal Act (Bombay Act III of 1901) tbe 
Municipality bad one month within which to make known their decision , and 
on the 18th May they issued an ordei to the accused prohibiting him hom 
making the leconstmction. In the meanwhile, on the 11th May, the accused 
reconstructed the wall He was, theiefore, piosecuted under section 98 of 
the Act for having leconstiucted the wall without the pei mission of tbe 
Municipality, but the Magistrate i ©lying on the case of Queen* Empress 
y» Tippana 0) acquitted him, On appsal — 

Held, revei sing the older of acquittal, that the accused had erected a 
building within the meaning of section 90 of the Bombay District Municipal 
Act, 1901, since the rebuilding of the whole wall which had fallen down 
was a material reconstruction or an erection of a building as defined m the 
explanation to the section. 

Queen* Empress v. TippanuQ) is not an authoiity undoi the new Act, 

Appeal by the Government of Bombay from an order of 
acquittal passed by Laxmishankar P., Magistrate of the Third 
Class, Surat, 

The accused was the owner of a house within the Municipal 
limits of the town of Hander, in the Surat District, In February 
1310, a haehha wall of the house had fallen down, to reconstruct 
which he applied to the Municipality of Rancler, for permission 
imdei section 98 of the Bombay District Municipal Act (Bombay 
Act III of 1901), on the 19th April 1910 

On the 11th May 1910, the accused, without waiting for the 
permission of the Municipality, reconstructed the Jcachha wall. 

The Municipality however informed the accused on the 13th 
May 1910 that they were unable to grant him the permission 
sought. 

On the&e facts the accused was prosecuted under section 
98 of the Bombay District Municipal Act (Bombay Act III of 
1901) in that he rebuilt the wall without permission from the 
Municipality. 

The trying Magistrate relying on the ruling in Queen-Emptess 
v. Tippana (1) acquitted the accused, 

CD ,1SS8) Itatauhl's Uu, CiL Gi 3 % 402. 

£ 1972-4 
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The Government of Bombay appealed against the order of 
acquittal to the High Court, 

JO, A, Shaft, Acting Government Pleader, for the Grown, 

No one appeared for the accused. 


Batchelor. J, : — The respondent here was prosecuted under 
section 90 of the Bombay Distinct Municipal Act (Bombay 
Act III of 1901), for that he erected a new building without 
permission from the Municipality, and without waiting one 
month for the Municipality to pass orders in his case. 

There is no dispute about the facts which arc these : — The 
wall of the respondent’s house had fallen down and under sec- 
tion 96 of the Act he made an application to the Municipality 
for leave to reconstruct it. That application was dated the 
19th April 1910, Under ^ub-section 4 of section 96 the Munici- 
pality have one month within which to make known their 
decision, and on the 13th of May they issued an order to the 
respondent prohibiting him from making the reconstruction 
which he desired. The reconstruction had however been made 
before the 13th of May. Tno Magistrate acquitted the accused 
solely on the authority of the ruling in Qnec/i-Ewpms v. 
Tijjpaua 6) and the only question before us is whether that decision 
governs the present case. We think that it does not. Tnafc 
was a decision passed under section 33 of the .Bombay District 
Municipal Act oi' 1373, which section differs in material parti- 
culars from section 96 of the existing Statute, By sub-section 
7 of section 3 of the present Act building ** is defined to 
include walls, and by clause (a) appended to the explanation 
of section 96, the expression “ to erect a building** includes 
any material reconstruction of a building. Time the whole 
wall had fallen down and was rebuilt. That therefore was a 
maieiial reconstruction or an erection of a building. That bein<? 
so, ifc was obligatory upoD the accused under section 96 of the 
Act not to etect this building before receiving the Municipality's 
orders, or without waiting f n- those orders as presciibed in the 
section. 


0) (IfcSS) lUtaiOaJ's to. Oi. Ca. p. 102, 



VOL. XXXV.] 


BOMBAY SERIES, 


239 


The aeeu c ed, therefore, has infringed the law laid down in 
the section, and we must reverse his acquittal and convict him 
under section 96, sub-section 5. It is not desired to inflict any 
severe punishment upon the accused, the object of the present 
appeal being merely to establish the principle* We direct that 
the accused pay a fine of one (1) rupee. 

Acquittal set aside . 
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APPELLATE CIVIL. 

Before Sir Basil Scott , JZt., Chief Justice and Mr . Justice Batchelor . 

BALAMBHAT BIN RAVJIBHAT and otiiees ( Judgment-debt oes), 1911, 

Appellants, v. YINAYAK GANPATRAY PATYARDHAN (Judgment- January XX. 

ceeditoe), Respondent.* ~~ 

Landlord and tenant — Forfeiture clause contained in a decree — Execution 
proceeding — Bower of the Court to grant relief. 

The principle that (Joints of equity %\ ill not forego their pouei to giant 
relief against forfeiture in the case of non-payment of rent where the 
relations of the paifcies are those of landlord and tenant, merely on the giound 
Unit the agreement between them is> embodied m a decree of the Court, applies 
alike to a suit to enforce a decree and to proceedingvs in execution* 

JCrishnabai v. Harii 1 ), explained. 

SECOND appeal from the decision of V. N. Eahurkar, First 
Class Subordinate Judge of Sat ar a with appellate powers, con- 
firming the order passed by G. G. Nargund, Subordinate Judge 
of Tasgaum, in an execution proceeding. 

Plaintiff Yinayak Ganpatrav brought a suit against his tenants 
Balambhat bin Eavjibhat and others to recover possession of 
certain lands. A decree was passed on the 2^th September 1896 
in accordance with the terms of a compromise arrived at between 
the parties and contained the following provisions 

1, As to the lauds in dispute, namely, * * * the defendants are to do 
the vahivat thereof as stated below in perpetuity from gen eiation to generation 
* fcecond Appeal No, 230 of 1910* 

(1) (1906) 31 Bom* 15, 
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by the light of * Enas’ and foi that, they should give to the plaintifi Es 100 
from the yeai 18% 97 every year m perpetuity agreeably to what is stated 
belou m piopoition to the lands held by each peison. As regaids the above- 
mentioned sum of Es 100 which aie to be paid by the defendants to the 
plaintiff, thej may pay the same eithei to the plaintiff himself and send it 
through Post Office bj money crdei to Lo paid to him oi pay the «ome into 
Cotnt 

2 Agreeably to what is stated m the map of the lands produced with 
application No. 73 and m the schedule annexed thereto the defendants should 
cany on the vahivat of their respective lands and pay the respective amounts 
wuften against then names to the plaintiff. 

Bie defendant's aboveruned aie to cairy on the i ahi\at of the pieces of land 
•written against their lespcdive names and pi\ in two instalments i aspect ively 
the Government assessment amount win ton against i lieir icspectivo names to 
the pjamtiff and pay 1 no * Sw&jhitwu (2 e f owni'i ship) duos m the month oi 
August, 

3 Should the defendant's tail io pay i he Government a*se^ment amounts 
and the e SvamitvA * amounts 10 the phuntiff agieeably to ■a hat i& stated in 
c’ause 2, the jihiniid must wilt till the end of Anuu-t and if the defendants 
01 then heir* fail to pa*\ the moneys e\en within that time* the plaintiff dial! 
take into his po^e^ion the hnds 'mitten ** unst the names of those defendants 
^ho may not lu*»e paid the nmnui ts and m ike the \ alii vat theieot limmelf. 

> s 

S bhouM the defemkrt* fail to pay the Government dues 111 time, the 
Government ttke Gie .same in mi the plan, till ai account of the Government 
nut having »^ei\od it in time , if the plaintiff u lerpmed to paj moie moneys, 
tl e same should he paid by flic defendants Nos. I, 4 , 5 , 6 , 7 . f». 1 <j, 27 12 l j 
16, 1 7 , 1$, 20 to the plaintiff. 

^Ihc defendants having made a u.efault 111 the payment of the 
assessment, namely, Es. 64-13, and rent, namely. Es. 35-3, i n a ]j 
Ks. 100 for the year 1905-06 by the end of August 1906, the 
plaintiff sought to reco\ or possession of the lands in execution 
of the decree. 

The defendants answered that as there was famine in the year 
1905-06 they applied to the Court to grant them time and the 
application was granted by the Subordinate Judge so far as the 
amount of the assessment was concerned, that in appeal by the 
plaintiff the order of the Subordinate Judge was reversed and 
that the defendants, thereupon, immediately paid the amount in 
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Court. The plaintiff was, therefore, not entitled to reco\er 
possession. 

The Subordinate Judge found that the default in payment at 
the time fixed for it by the dee? ee worked forfeiture under the 
terms of the decree and that the plaintiff was entitled to xecover 
possession. He, therefore, disallowed the defendants* contention 
and ordered warrants to issue for the delivery of possession to 
the plaintiff. In his order the Subordinate Judge cited the 
following rulings* K'hJuialai \ Man Govuid®, Balpuisai v. 
Dharnulhar® 3 Balhishna Bhalchandra v. Gopal Baglmnath ® , 
SImeluh Tnrnpa v. Mahablya (1) . 

The defendants appealed and while the appeal was pending, 
the plaintiff refunded to the Court of the Subordinate Judge all 
the amounts which he had received for payments for the year 
1905-06 and subsequent thereto on the ground that the said 
amounts were withdrawn fiom the Couit under some misunder- 
standing. The Appellate Court found that the plaintiff did not 
waive the forfeiture by acceptance of overdue rent and that the 
forfeiture could not be relieved against in execution proceeding. 
The Court, therefore, confirmed the order on tho following 
grounds — 

The assessment portion of the lent foi 1905-06 was not paid in August 1906 
and hence the plaintiffs liled then application on 11th Pcbruaiy 1908 to 
enforce the forfeiture. 

On the 16th July 1906 the defendants ipphed to the Court of hist instance 
fox an enlargement of the time for payment of the assessment and the applica- 
tion was allowed (exhibit 4) Plaintiff appeiled against that older and the 
District Court ie\eised the older on 5th July 1907 (exhibit 5). 

Dui mg the pendency of the appeal the defendant paid sums into Court and 
these were accepted by the plaintiff (exhibit 9 m appeal) 

These payments were more than sufficient to pay off the assessment portion 
of the rent fox 1905-06 All these sums -with further deposits made by the 
defendants and received by the plaintiffs were refunded by the plaintiff during 
the pexxdei cy of this appeal (exhibit 9 in appeal) 

Mere receipt of an overdue amount does not amount to a waiver (P J. for 
1888, p. 381) As plaintiff appealed against the order (exhibit 4) the payments 
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accepted by him must be presumed to Lave been accepted under piotest. Such 
acceptance cannot amount to a wai\ei. * # 

1 "he case of Kn&hnabai v Hau (Si Born 15) is net in point. It can be 
distinguished. In that case the forfeiture was enfoiced by an oiigmal suit 
based on the compiomise deaee. In the present the enfoi cement of foifeituie 
is sought in execution I he case is governed by the principle laid down in 
Balpumd v, Dhaimdhai (10 Bom 107). 

Defendants prefen ed a second appeal. 

G . 8. Bao and B. A. Tnljapurlar, for the appellants (defend- 
ants). 

P. P. Khan, for the respondent (plaintiff). 

Sooit, 0. J - In this case we think that the Subordinate 
Judge with appellate powers was in error in thinking that the 
case in Knshnabcn v. Han (lj is not in point. The latio decidendi 
in that case is that Courts of equity will not foiego their power 
to grant relief against forfeiture in the case of non-payment of 
rent where the relations of the parties are those of landlord and 
tenant, merely c-n the ground that the agreement between them 
is embodied in a decree of the Court. 

We think that the ruling applies alike to a suit to enforce a 
decree and to proceedings in execution. 

Upon the material* before us we think it is a ease in which 
the Court in the exercise of its discretion should have refused to 
award forfeiture in favour ot the plaintiff having regard to the 
fact that he had already accepted payment of sums more than 
sufficient to discharge the obligations of the defendants under 
the decree. 

We set aside the decree of the lower Court and dismiss the 
application of the judgment-creditor with costs throughout. 

Beene merged, 

a m in 


(1) (1000) 31 Bom. 15. 
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APPELLATE CIVIL. 

Before Sir Basil Scott, 1 It, Chi*/ Justice, and Mr Jihtice Batchelor. 

SO MC HAND BfllKHABHAI and others (Original Defend um), 1011. 
Applicants, v* CHHAGANLAL KHUPOHAND and another (Origi- rehuarg 7. 
hal Plaint iff &)j Opponents, 

Ch*7 Brooedure Code { id V of 1908), section 93— Did es imposed upon 
Collector s— Duties not to le discharged h/ subordinate. 

Duties which are imposed upon Collectors by Government under section 93 
of the Civil Piocediu© Code (Act V of 1903) aie ot a veiy special nature, the 
discharge of which often lequues serious consideiation and they may not bo 
discharged by tho Collectors subordinate. 

The conclusion that because an Assistant C diet tor was dischaigmg the 
functions of the Collector mulei the provisions of section 11 of the Land 
Revenue Code (Bora Att V of 1879) in revenue matters, he was, there foie, 
entitled to discharge Ins functions, with reference to suits filed undci 
section 92 of Civil Proeeduie Code (Act V of 1908), is ononeou". 

Application under the extraordinary jurisdiction (section 115 
of the Civil Proeeduie Code, Act V of 190S) against the order 
of M. B. Tyabji, District Judge of Broach, m original suit 
No. 10 of 1910, 

The plaintiffs filed the present suit in the District Court at 
Broach under section 92 of the Civil Proeeduie Code (Act V of 
1 J08). The plaint contained the following endorsement 

FeimUs on is granted under ‘section 92-3 of th° Oivil Procedure Code. 

G Wiles, 

10 th September 1910 . For Collector. 

One of the two preliminary objections raised to the plaint was 
that the certificate to file the suit was not given by the Collector 
of the District. The District Judge overruled the objection 
for the following reasons : — 

Secondly, it his been contended that the certificate has in this cabe been 
given by Mr Wiles, who was Assistant Collector, not Collector of this District. 

It is ell known that on the date of the cer hficate, the Collector was too ill to 
attend to the duties of his post, and that Mr, Wiles was performing those 
duties. There is an afhdavit to this effect. The word Collector is not defined 
in the Civil Proeeduie Code. 

# Application No. 222 of 19X0 under evtraoulmary jurisdiction* 


i 
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The suit relates to propeifcy in Broach. Mr. Wiles was holding charge of the 
Broach Taluka as Assistant Collector on the date on which he signed the certifi- 
cate, Be was, besides, carrying on the revenue administration in the circum- 
stances mentioned above. As the Collector was disabled, Mr. Wiles, being the 
only Assist mt Collector in the District, succeeded temporarily to his office, and 
was legally authorized by sections 10 and 11 of the Land Revenue Code to perform 
all the duties and eveicise all the powers of the Collector, including the power 
of gi anting permission to tile this suit, until the piesent Collector took charge, 
on the 6th last. I therefore overrule the objection and decide the preliminaiy 
issue in the plaintiffs 1 favour. 

The defendants preferred an application under the extraordi- 
nary jurisdiction (section 1 15 of the Civil Procedure Code, Act Y 
of 1908), urging that the Assistant Collector Mr. Wiles was not 
the Collector under the circumstances contemplated by section 93 
of the Civil Procedure Code (Act Y of 1908) and a rule nisi was 
issued requiring the plaintiffs to show cause why the order of 
the District Judge should not be set aside. 

G. K. Turel'l for the applicants (defendants) in support of 
the rub''. 

A. ./. Stu/t for th ' opponeuU (plaintiff) to show cause. 

SooTT. C. .1.:— This Miit was filed in the District Court of 
Broach ostensibly under the pr * visions of section 92 of the Civil 
Procedure Cole by certain pors interested in a certain charity 
property situate within the jurisdiction of tint Court. Being 
a suit in the mofnsrdl the consent of the Advocate-General was 
not necessary, provided the consent of a Collector or other officer 
of the local Government authorized previously by the local 
Government had been obtained. 

The plaint bears the endorsement ^Permission is granted 
under section 92-3 of the Civil Procedure Code. CL Wiles, for 
Collector/ 7 

Now the person authorized by Government Resolution to 
consent to the institution of suits in the District of Broach is 
the Collector; and Mr. Wiles who is the Assistant Collector 
appears to have made the endorsement on the assumption that 
the Collector being ill he was entitled to discharge all his 
functions. 
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The duties which are imposed upon Collectors by Government 
Resolution under section 93 of the Code are duties of a very 
special nature, the discharge of which often requires serious 
consideration, and we have not been referred to any authority 
to justify the argument that -where these duties are imposed 
upon the Collector they may be discharged by his subordinate. 

Objection was taken on behalf of the defendants to the suit as 
not having been authorized by the proper officer. The District 
Judge, however, came to the conclusion that because Mr. Wiles 
fis Assistant Collector was discharging the functions of the 
Collector under the provisions of section 11 of the Land 
Revenue Code in revenue matters, he was, therefore, entitled to 
discharge his functions with reference to suits filed under section 
92 of the Civil Procedure Code. 

In our opinion this is an erroneous view, and the learned 
Judge, in entertaining the suit in face of the objection, acted 
illegally in the exercise of his jurisdiction. We accordingly 
order the Judge to reject the plaint under rule 1 1, order 7, of the 
Civil Procedure Code. The opponents nni&t pay the costs of 
this application, 

Via ini; ordered to be rejected . 

u. u. n. 


APPELLATE CIVIL. 


Before Mr. Justice Chandavarhar and Mr* Justice Heaton . 

BALKRISHNA WAMNAJI GAVASKAR (original decree- holder), 
Appellant, v. SHIVA CHIMA MHATEA and others (original 
judgment-debtors), Respondents.* 

Decree — Execution — Successive applications to execute decree — First 
darlcha&t made during the pendency of the previous darkhast-^Decision on 
the first dark hast does not operate as res judicata if a new darhhml filed 
within time of the disposal of the previous darhhast 

A decree obtained in 1898 was, after three intermediate applications to 
execute it, sought to be executed in 1903. Th*s application was ordered by 

45 Second Appeal Ko* 90S of 1009, 
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1911. the Subordinate Judge to be proceeded 'with and his older wis confiimed on 

Batkiushna a l J P ea ^ by the Distuct Judge on tli ^ 2nd August 1905 In the meanwhile, in 

Wamhajx 1901, the deeiae holdei filed anothei daiMast to execute the decree; hut it 

c was i ejected b} r the Suboidmate Julga as baned by limitation This oitlei 

Chima. was not appoilal igifnst. The piesent data Jch i>st, filed m 1907, was held to he 

bane! by tes ji'dicata m viitue of the decision on the darlchast of 1904 On 
appeal — 

Field, ie\ei&iug the decision, that the light of the deciee-holder to pioceed 
m execution on the strength of the appellate Comfc’s oidei in his favour could 
not be affetded by the oidei of the Subordinate Judge passed in the darlhast 
of 1904, because the latter was the ordei of a lo ver Court and it was passed in 
a darlhast which could not have legal validity so long as the daiJchast of 1903 
vas kept alive by proper proceedings 

Second appeal from the decision of F. X DeSouza, District 
Judge of Thana, confirming the order passed by D. D. Cooper, 
Subordinate Judge of Bassein. 

Execution proceedings 

The decree under execution was passed on the 22nd Marc 1 ! 
ISOS. By 1901 three applications weie made by the dccioc- 
holder to execute it A fouiih application (JctiUio,?!) to execute 
the decree ua=? pi exerted in 1003. The Subordinate Judge 
found the dvlluni in ordei and ordered execution to proceed. 
This Older w.h on appeal, confirmed by the District Judge on 
the 2nd August UOn On the 10th October 1906 the decree- 
holder took some steps in the flu Hast* In the meanwhile, in 
130 b the decree-holder filed a fifth darldioB to execute the 
decree. It was rejected by the Subordinate Judge on the 15th 
June 1905 as having been beyond time. This order was not 
appealed from. In 1907 the present darUmsf wa*> filed. The 
Subordinate Judge rejected it on the ground that it was barred 
by res judicata, in virtue of the decision in the da? Hast of 1904. 
On appeal, the District Judge confirmed the order. The decree- 
holder appealed to the High Com t. 

D* A* Eh are and B, V . Be sal ) for the appellant 
G t S, Jiao and J . A. DInuo adhere, for the respondents, 
ClfANDMAiiKAJi, J i he present da? lc heist oi 1907 has been 
held by both the Com is below to be barred as res judicata by 
the order of the Subordinate Judge holding the previous 
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darkhast No. 480 of 1904 to be time-barred. But though that 
might be so, if this latter darkhast and the order thereon 
by the Subordinate Judge had stood alone, we have here the 
fact that at the time of that darkhast and the order, there was an 
appeal pending in the District Court against the order in the 
decree-holders favour directing execution to proceed in darkhast 
No. 5 of 1903. That was an appeal preferred by the judgment- 
debtor and the appeal Court upheld the order in the decree- 
holders favour on the 2nd of August 1905. The decree-holder 
had under that appellate deciee a right subsisting on that date 
to proceed m execution under that darkhast of 1303, and as a 
matter of fact he did apply to the Court on the 10th of October 
1908, That was an application to take a step-in-aid of execution 
according to law and it was made within three years 
immediately preceding the date of the present daikhast of 1907. 
The right of the decree-holder to proceed in execution on the 
strength ot the appellate Court's order in his favour could not 
bo affected by the order of the Subordinate Judge's Court passed 
in the darkhast of 1904, because the latter was the order of a 
lower Court and it was passed m a darkhast which could not 
have legal validity so long as the darkhast of 1903 was kept 
alive by proper proceedings Therefore, the order appealed 
against is set aside and the Subordinate Judge is directed to 
allow execution in the darkhast of 1907. The respondent must 
pay to the appellant the costs throughout of this darkhast. 


1911 . 
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Older set aside , 
K. R. 
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APPELLATE CIVIL. 


Before Sir Basil Scott, Kt , Chief Justice, and Mr, Justice Batchelor . 


19X1. BAX GANG A, widow of SAD ARAM! PRAMIVAN (obiginal Defend- 
Fehuary 7. ant), Appellant, v . RAJ ARAM ATMARAM (original Plaintiff), 
Respondent, 


Civil Procedure Code (Act V of 1908), Order XXXIV \ Buie 24 — Transfer 
of Property Act (IV cfl8S2 ), section 99 — Repeal — Decree on mortgage — 
Execution sale — Proceeds insufficient to saiify decree — Attachment of 
mortgagor’s other property computed in redemption decree for the recovery 
of the balance — Property attached to be sold. 


II and G mortgaged tlieir pioperty A to R, who also held m mortgige from 
the same mortgagors their other propel ty B E obtained a decree on the 
mortgage of pioperty A for the reco\ ery of the mortgage-debt by sale of that 
property and the balrnoe, if any, to be paid by the moitgagois. Subsequently 
the mortgagor G, H having died m the meanwhile, got a redemption decree 
against It with lespect to propeiiy B In execution of R’s decieee, pioperty A 
was sold tut ill- * au p- oeo'vU woic noi, E-ui'ioi^jit lo ihu th. mi.ii debt 

it, ther'np<»>!, Miiight t.» :e O'M the h Amc by vwuthyi against p. op«*‘ Lv J * 
in id the '« ud prwp*utj w.-j! idtivhcd Aft-u litiiUivnuEl a question having arven 
;> to ulioti'W J! could :i..*'>rer In., "dim. o o>‘ his 'k<oee uy sale oi. proper tv D in 
ixeontioi: vlck-vt htsCiuCn.; u ^un tl e do of iluit pi op:* 1 , tv, 

UtUh tli d 'ho Civil Proeo lur* 1 Code [A. V vi r)0S) ui so f.ir as it ■ epe tiled 
so. lion f\> id “h T:.msi.vr o ! ‘ Ihooeiiy a*t oOS^,. aipI substituted Su its 
pi u Oilier EX XIV, Rulo It. laoieiy oilVctod a cb.mg^ of pioceduie :u the 
m.v.nui In v. hid. m- ltgagel pioivuy has :o Lo iv.d z*d m rxc\,uiion of rmucy 
(ic-Lie<‘s and. cheieFine, th w smtutory iuk m fcico j‘oi the purpose n? the execution 
ol Cm: mis.,' isiIlm pordi J. of I ho thrive on mr.iigage the rule contained :n 
Oiler XXXJLY of lire Civil Procedure Code ( Vet V A V,*U3) II was, therefore, 
eut'llod i o a;' uri’.-i II v the attached piopeitv i> he sold m excemion of B Is 
decree with iO*p L i_b lo prop: ily A. 


SECOND Appeal from the 
Judge of Broad i, re\ersing 
1909 and modifying* the ord 
Judge of Ankirshv.ir, in 
No. S59 of 390). 


decision ui* XT. B Tyabji, District 
bis over, decree in Appeal No. 52 of 
'cr passed by li N. Sba.li, Subordinate 
an execution proceeding, Dorkbast 


One Uarisbaukar riadavam and his mother* Bai Gauga raorfc- 
gaged their hud A to Eajaram Atm a ram for Rs. 999 under a 


** Second AppeR Xo. 553 of 1910, 
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mortgage-deed, dated the 3rd November 1893. The said 
mortgagors also passed another mortgage-deed to the same 
mortgagee on the 8th June 1894 mortgaging their land B for 
Rs. 599. The mortgagee Rajaram Atmaram brought a suit. 
No. 509 of 18 1 6 , on the mortgage of property A. The decree in 
the suit was passed on the 5th June 1897. It diiected the 
defendants to pay to the plaintiff, on the 5th December 1897, 
Rs. 1,264, costs and interest R&. 164-10.4, and also provided 
for a personal remedy The mortgaged property A was sold in 
execution of the decree and Rs. 960 were realized by the sale, 
and to secure the balance the mortgagee made several applications 
and got some properties of the mortgagors sold. 

In the year 1905 one of the mortgagors, Bai Gang a, the other 
mortgagor Harishankar having died in the meanwhile, filed a 
suit, No. 330 of 1905, against the mortgagee for the redemption 
of the property B and obtained in appeal an instalment decree, 
dated the 8th January 1908, directing that the plaintiff should 
pay to the defendant the mortgage-debt by annual instalments 
of Rs. 75 each. 

In August 1908 the mortgagee presented a Darkhast No. 859, 
for the execution of the decree of 1897, and sought to recover the 
balance due to him under that decree by the sale of property B, 
which was the subject of the decree for redemption. The opponent- 
defendant resisted the darkhast on the ground that the property 
was not attachable under section 99 of the Transfer of Property 
Act. 

The Subordinate J ridge found that the opponent-defendant’s 
equity of redemption was attachable under section 99 of the 
Transfer of Property Act. Ho, therefore, ordered execution to 
proceed. 

The opponent preferred an appeal, No. 52 of 1909, to the 
District Judge, who, on the 25th November 1909, reversed the 
said order and dismissed the application for execution on the 
ground that it was in contravention of section 99 of the Transfer 
of Property Act which “ provides that when a mortgagee attaches 
property mortgaged to him in execution of a decree for the 
satisfaction of any claim, he shall not bring such property to sale 
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otherwise than by instituting a suit under section 67 of 
the Act/* 

After the above order was passed the plaintiff-applicant applied 
for its review and the District Judge reversed his order and 
directed that the property, against which execution was sought, 
be attached on the following grounds : — 

Tlie application for attachment and sale was heard bcfoie the piesent Civil 
Piocednie Code came into force, but the ordei on it was passed after the Code 
became law. Older XXXIV, Buie 14, of the Code provides that when a moifc- 
gagee has obtained a deciee for the payment of money m satisfaction of a claim 
ammg under the mortgage , he shall not be entitled to bung the mortgaged 
propei ty to sale otherwise by instituting a suit, etc 

The necessity for filing a suit is now confined to the cases m which a mort- 
gagee seeks to hi in g moitgaged propeity to sale, after obtaining a deeiee fox 
payment of money m satisfaction of a claim arising fiom the mortgage 5 undei 
the Tiansfei of Property Act the mortgagee was obliged to sue, if he attached 
propeity mortgaged to him, 111 satisfaction of any claim, whether based on a 
mortgage or not, 

Die law to be applied, is the 1 tw that was in fmc© when the application for 
execution was pre-cnied (1, L 11 4 Bum 16 J) Section 99 of the Tiansfei of 
Propeity A<’t there u no p- applicable, aid sale of the pioperty is not pei missible, 
without a suit being bi ought. This section doeh not, howevei, prohibit attach™ 
meiit of the piopeitv and it is contended for the applicant, that the attachment 
on the properly should have been allowed to rerna n undisicrijed Section 99 
of the Act contemplates attachment, The decision of the High Coiut of Bom- 
bay (I Fj. U. 32 Bom 207) is m favour of the applicant's contention and 
the ciiuimst&nees of the ease are such that the piopeity may be allowed to 
lemam nndei ittachmenl 

Section o7 of the Transfer ol Propeity Act is not in the applicant's, way 
because a decree for 1 ademption of the land which is the subject of these pio- 
ceedmgs, Las been made. I hold theiefoie that attachment of the property is 
valid, but it cannot be sold in these proceedings. 

The opponent preferred a second appeal and the applicant 
filed cross-objections. 

JS. F. Fastnr, for the appellant (defendant) 

The aarkhast should have been dismissed as no order for sale 
could be made under section D9 of the Transfer of Property Act. 
lhe application for execution did not contain a prayer for the 
attachment of the property. The District Judge held that the 
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prayer for attachment could be implied as there was a prayer for 
sale. We submit that the Court could not go beyond the terms 
of the application. 

Gr. V. TJuiloi e y for the respondent (plaintiff) .* — 

Though our application for execution did not contain a specific 
prayer for attachment, still as it was an application for the sale 
of the property, the property could not be sold without attaching 
it. f l he attachment was a step prelm inary to the sale. 

Order XXXIV, Rule 1 1 of the Code of 19GS 5 applies to the pre- 
sent case and not section 99 of the Transfer of Property Act. That 
section was repealed by the Code and it lelated to the manner of 
/executing decrees by sale of mortgaged property. It was 
/ entirely a rule of procedure. Laws i elating to procedure are 
always retrospective and apply to pending suits We are, theic- 
fore, entitled to have an order for sale of the attached piopcrty 
under Order XXXIV, Rule 14 of the Code. 

Scott, C. J. : — In the year 1897 a decree was obtained upon a 
mortgage under which the mortgaged propel ty was sold and the 
hale-pi oeeeds proved insufficient to satisfy the judgment-debt, the 
balance of Rs. 581 lemaming payable according to the terms of 
the decree by the mortgagors. The mortgagee was also the 
holder of another mortgage executed by the same moitgagois 
upon other property One of the mortgagors after the dccrco 
had been passed died, and his mother who was the surviving 
mortgagor, instituted a redemption suit to redeem the other 
mortgage which had not been the subject of the decree and which 
for the sake of convenience wo will speak of as the mortgage of 
property B She obtained a decree for redemption and an order 
for payment of the mortgage-debt by instalments, the mortgagee 
being entitled to a charge on the property B until his claim was 
satisfied. 

In August 1908 before twelve years had elapsed from the 
passing of the decree of 1897, the mortgagee applied for execution 
against property B in respect of the unpaid balance of Rs. 581 
payable under the decree* 

The execution was resisted and the application came oh for 
argument before the Subordinate Judge on the 8rd February 
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1909. He held that an attachment was permissible even though 
section 99 of the Transfer of Propeity Act applied. 

From his decision there was an appeal to the District J udge, 
Mr. Tyabji, who on the 25th November held that the application 
for execution was in contravention of the provisions of section 99 
of the Transfer of Property Act, and accordingly the darkhast 
was dismissed. Then in April 19 10, for reasons which are not 
apparent to us, he revoked his decision given five months previ- 
ously on a point of law and came to the conclusion that, although 
section 99 of the Transfer of Property Act still applied to the 
case notwithstanding the provisions of the Code of Civil Procedure, 
Order XXXIV, Rule 14, the attachment was nevertheless 
permissible. He, therefore, reversed his decree dismissing the 
darkhast and directed the property against which execution was 
sought by the decree-holder to be attached. 

Both sides have appealed to this Court, the respondent by way 
of cross-objection. 


The appellant nivs the learned Judge was wrong in peimirdiin 
the cUiaelimonL. Tin* respondent -rj’s ti 
should have gone iuriher and permitted » sale, 


that the learned Judge 


YJe aiv 

so i'ikV n< it 


oi opinion that the Civil Procedure Code now in force in 
repealed section 90 of the Transfer of Property Act and 


subsfcituLd in its pV,cc Or* lev XXXIV, Ride 14, merely effected a 
change of procedure in the manner in which mortgaged property 


has to be realized in execution of money decrees, and, therefore, 


the statutory rule in force, for the purpose of the execution of the 
unsatisfied portion of the decree of 1397, is the rule contained in 
Order XXX IV of the present PvceeJ arc- Code. For this reason we 
think that the respondent is entitled tc an order on the darkhast 
that the property attached be sold, and we amend the decree of 
the District Judge by directing that the property be sold. 


The appellant must pay the cost*? throughout. 


Decree aw ended. 
0. 33. 3U 
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CRIMINAL REVISION. 


Before Mr . Justice Chandavarlar and Mr. Justice Heaton. 

In bn LAXMAN BAN GIT BAN GAEL* 

Criminal Procedure Code (Act V of 1898), section 520 — Magistrate — Order 

as to disposal of propei tij — On appeal to the Sessions Com t the order left 

untouched — Appluation to the District Magistrate to reuse the older — 

Jurisdiction— Notice to the other side — Practice . 

In tiying a case of theft, a Migis^rate o£ the Fust Class convicted the 
accused and passed an oickr disposing of the piopeity produced before him. 
The Sessions Ccuit, on appeal, confirmed the convict-ion, but left untouched 
the ordei as to the disposd of property An application was then made to the 
District Magistrate to ntise the order ; and he varied it without issuing notice 
to the other side — 

HchU reversing the euler, that the terms of section 520 of the Criminal 
Procedure Code did not gi\e airv jurisdiction to the Distiict Magistrate to 
mtoifeie, and that he could on]} mtciicie as a Court of Pension where there 
lied been no appeal to the Sessioiib Court 

Held, also, that the Di>fci let Mag isti lie ou^ht not to hare disposed of the 
matter without giving notice to the othei side. 

This N\as an application to revise an order passed by 
A. F. Maconochie, District Magistrate of Nasik, under section 520 
of the Criminal Procedure Code, 1S98. 

The order in question was passed under the following circum- 
stances. 

One Laxmibai filed a complaint of theft against three persons, 
Magniram, Dinlal and Laljg in the Couit of the Fust Class Magis- 
trate of Vinchur. The theft was of some ornaments belonging to 
Laxmibai. Lalji committed the theft and ga ;e the ornaments 
to Magniram, who melted them and sold a portion of the ingot 
(about six tolas in weight) to a goldsmith Nagoo. Nagoo mixed 
this gold with some gold of his own and made a Jmda (wristlet), 
which he sold to Laxman Rangu (the petitioner). 

The Magistrate convicted and sentenced the accused. As regards 
the property produced before him, he ordered that the haem 
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Application for Revision, No. 398 of 1910, 
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should be restored to Laxman Rangu and the remaining 
ornaments to Laxmibai. 

The Sessions Judge of Nasik, on appeal, confirmed the convic- 
tion and sentence i and did not interfere with the order as to the 
disposal of property. 

The complainant next applied to the District Magistrate of 
Nasik, under sections 4S5 and 520 of the Criminal Procedure 
Code, to revise the order as to the disposal of property. The 
District Magistrate, without issuing any notice to the other side, 
passed the following order : <e The Jcada should be broken up or 
melted and six tolas in weight of it given to the complainant 
Laxmibai.” 


The petitioner Laxman applied to the Sessions Judge at Nasik, 
but he rejected the application on the ground that as the 
District Magistrate as a Court of Revision was a Court of co-ordi- 
nate jurisdiction with his Hour*, he had no jurisdiction to revise 
the order. 


Tin, petiimucr apuin to th-* J 
iv\ i 'duual i r. "i.vji r ti on , 


Couid under its ciimi’ial 


A]; ','?/•* T>r the i\] pikwnr* 

JLll. 7 )<•*.> i\.r the complainant. 

A Ji iO } ( hn oilman b ideadoK f* ,r the Crown* 

( iiAX;‘A v \i\K it, J. : — Th j i>Loricu Mag’braie had no juris- 
diction to ded vi-h ih L matt* r aftm there had been an appeal 
in the Sessions Crirc and m cor bhai- Court iiau confirmed ihe 
convicf it ill ran: sentence. The tomVi of section 520 of the Criminal 


Procedure Code, do imi gAe any jurisdiction to the Dis- 
trict Magistrate r.ndct tli-: circuu^oauees of this ease. The 
Court of Revision "uch as that of the Di-.ii ict Magistrate can 
only interfere whore there " r as no appeal to the Sessions Court. 
Here Uieio was mi appeal to the Sessions Court and the- Ses- 
sions (bmt did exercise it& jurisdiction. And further, even if the 
District Magistrate had jurisdiction, he ought not to have 
disposed of the matter without- giving notice to the petitioner. 
The District Magistrate was clearly wrong in upsetting the 
order of the trying Magistrate merely on the representation 
of the opponent. Therefore, the rule must be made absolute 
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by setting aside tlie order of the District Magistrate and 
restoring that of the trying Magistrate. 

Beaton, J. : — I concur in the order proposed, This is a 
case which, it seems to me, is governed by section 520 of the Code 
of Criminal Procedure, That section, to my mind, is perfectly 
clear and its meaning is this : that where the case is one in 
which an appeal lies* any party aggrieved by an order as to the 
disposal of The property must go to the Coutt of appeal 
Where the case is one where confirmation is required, he must) 
go to the Court of confirmation ; where it is neither the one 
nor the other, he may go to the Court of reference or revision. 
Here the eise is one in which an appeal lay, and, therefore, it 
seems to me that the only Court which could deal with the 
order regarding the disposal of the property under section 520 is 
the Court of appeal $ in this case the Court of Session. There- 
fore the order made by District Magistrate was made without 
jurisdiction. 

Older set aside , 

II, B, 


APPELLATE CIVIL. 


Before Mr. Justice Chandavarlur awl Mr, Justice Heaton . 

THE COLLECTOR OP AHMEDABAD (original Applicant), Appellant, 
v. LAYJI MULJI (original Opponent), Respondent.* 

Civil Procedure Code (Act V cf 1908) t section 1M — Decree — Intel est 9 aucud 
of—Dhci etion of Court— Land Acquisition Act (I of lS9I)—Comt dctei- 
mining the amount of compensation— Payment of the amount to claimant — ■ 
Subsequent reduction in amount on appeal— Interest over the eacess— 
Inherent powers of the Com t* 

A sum of money byway of compensation awaided under the Land Acquisition 
Act (I of 1804) and paid into Couit was taken out by the claimant. Subseqxu ntly 
on appeal, the High Court reduced the amount of compensation payable to him, 
hut made no order as to interest. Government then applied to reeo\ei from the 
claimant interest over the excess dr mn by the claimant from the Court* 

* First Appeal No. 150 of 1910, 

$ 587—2 
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Held, that the inkiest claimed should be awarded, inasmuch, as the claimant 
had had the benefit of the money belonging to Government in excess of that to 
winch the High Couit held him to be entitled, and the benefit was represented 
not only by the excels mongly taken by the claimant from the District Court 
but also the imount of interest vhich the excess earned, 

Mooloond Lt il Lai v Mahomed Sami Meah(i) and Ground Va man v. 
Salharam Bamt,handra(?),*Qfeite& to. 

Appeal fiom the decision of Dayaram Gidumal, District Judge 
oi Ahmedabad, in Darkhast No* 12 of 1910. 

Execution proceedings. 

In a proceeding under the Land Acquisition Act, 1894, the 
District Court awarded to the claimant Rs, 1,650-4-0 as com-* 
pensation for lands compulsorily acquired from him by Govern- 
ment. The amount was deposited in Court on the 8th July 
1908 ; and it was paid over to the claimant. 

Government appealed to the High Court against the award. 
The High Court reduced the amount of compensation to 
Its. 1,112-3.9 ; it ordered each party to bear his own costs in 
appeal. 

On the 19th April 1910, Government applied to recover the 
amount paid to the claimant in excess and interest at six per cent, 
on the excess amount from the 9th July 1908 to the 19th April 
19X0* 

The District Judge declined to award interest on the ground 
that the High Court had passed no order as to interest and it 
was the discretion of the Court to pass any orders as to interest* 

Government appealed to the High Court* 

G. S. Jiao, Government Pleader, for the appellant, referred to 
Uutd Coo unr Ctnadto wGh'wlef Co ito jfoolcajee^ ; Rodger v. The 
Cwii loir // I'Acohiple de 3?<n A*’ 1 ’. 

Ad Ad 21 ft l a for the respondent: — The lower Court bad no 
power to entertain the darlhod for the execution of the award. 
As soon as an award is made, the Court making it is fmek ts 
officio : sec Nil hard h v. Collector of TIiam^\ and the only remedy 

CO (18*7) 1 i Oil 43 i tit ,i 4 *lv (1870) L. It. i I A. 23 at p. 10, 

W (l ,78; 3 l\m 44 U) (187 J) L, It, 3 1\ 0. 105. 

G) (1S97) 22 Bom. 802* 
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to enforce if U by a s parato suit . s^e Aific'c 17 of the Emula- 
tion Act (IX of 190*5) ; and Abu Bala*' v. Pm) y Voha i Mnleijtc&K 

On merits, Government are not entitled to any interest as they 
were not bound to deposit money if they wanted to appeal. 

Chandayarkar, J. :« — The question fox determination in this 
case is whether interest ought to be allowed to Government on 
the moneys which, having been deposited by them in the District 
Court; were withdrawn by the claimant under the award in his 
favour made by that Court under the Land Acquisition Act but 
i eversed in appeal by this High Com l The learned District 
Judge has held that Government are not entitled to interest on 
the ground that the award of interest is in the discretion of the 
Court, and that, haring regard to the decision of this Couit 
which, in reversing the award of the District Court, directed 
each party m the acquisition proceedings to bear his own cost's, 
it must be presumed that this Court did not intend the sum 
wrongly withdiawn by the claimant to cany interest with it. 
Undoubtedly the award of interest is, gcneiaily speaking, a 
matter of the Court's discretion, except where 1 y law it is made 
obligatory. And the question R whether, in the circumstances 
of the present case, it is reasonable to awai d interest It is a 
rule of law that, wheie a party has wrongly taken from the 
Court moneys deposited in Court by his opponent, that Court 
has inherent power to enforce a refun 1 of the amount with 
interest : see Mooloond Lai Pal v Mahomed St mi MealA^ and 
Gcviitd Ftt htan v. Saleh a 'am Ba mJui idra^ In tlm present ease 
the amount which was deposited with the Court by Government 
was taken away by the respondent, because that amount had 
been settled by that Court to le the amount of compensation to 
which the respondent was entitled under the Land Acquisition 
Act. The High Court in appeal reduced the amount to which 
the respondent was entitled. Under these circumstances the 
respondent must bo held to have had the benefit of the money 
belonging to Government in excess of that to which the High 
Court held him entitled. That benefit is represented not 
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only by the excess amount wrongly taken by the respondent 
from the District Court but also by the amount of interest which 
it carried with it. 

It was urged before us that this being the ease of an award 
under the Land Acquisition Act and not a decree, the right of 
restitution claimed by Government cannot rest on the section of 
the Code of Civil Procedure which allows a refund of moneys 
received by a judgment-creditor under a decree subsequently 
level sed or amended. But assuming that the Code does not 
apply, the decisions above cited show that the right rests on the 
inherent power of the Court to enfoicc the refund* 

The order of the District Judge disallowing interest is set 
aside and Rs 57-1-1 is awarded to Government as interest on 
the amountioi Rs, 53S-0-8. 

The respondent must pay the costs both of this appeal and 
of the cl ail has! in the Coin l below. 

Older sd aside . 

E. it. 


APPELLATE CIVIL. 


JJcfoic &ir Basil Scott, 1 Zt*, Chief Justice , avd Mr. Justice 'Batchelor • 

Dll. GUIiUNALIf BALA.U AID TALI K DESHPANDE (ohigixal Plain life), 
10 AprsrXAM, v Y AH ANA V A soar NALAEAY DIYAN (oiiigtx.il 
f V Dei damI, lttsroNwarr.* 

/beds with an option of /e-purilursc — Suit by vendor's grandson against the 
i ended s daughter in-law — Coicnant to repurchase purely pel sonaL 

A deed of bide vith an option of 10 pin A a sc contained the following 
(hni.se :~- k< I have given the land into your possession ; if peihaps at any tinio 
I leqmie back the land 1 ill paa you the afoicsaid Its 600 and any money 
you may have spent on bringing the land into good condition and purchase 
back the land.” 

In a suit hi ought 35 years after execution of the deed by the grandson of 
the vendor against the daughter-in-law of the vendee to exeici.sc the option 
of re-purcha^e, 


* Second Appeal No. 677 of 1909. 
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Held, that the ca\ cinut to rc-purduse waa purely peiaonal and the suit 
was not maintainable. 

Second appeal from the decision of T. D. Fry, District Judge 
of Dharwar, confirming the decree of G. N. Kclkar, First Class 
Subordinate Judge. 

The land in suit originally belonged to the plaintiffs grand- 
father Krishnaji, who sold it to Sheshgir Eao Divan on the 14th 
March 1873. The sale-deed provided as follows:— 

I Imve purchased this land at a Com t- sale foi Es. 555. I have obtained 
the necessary sale-certificate. For this (ashU) I have sold this land to you 
for Es. 600 leceived m cash I have no light to, noi powei, nor authority, 
nor owneiship over (no right, title and interest, llulla , Salt 6, & wamitw#) 
this land I have given the land into jour possession , if pci liaps (it any 
time — Yefa'td leh't) I require back the land, I w ill pay to you the aforesaid 
Es. 600, and any money you may have spent on bringing the land into good 
condition and pin chase back the land If I am so inclined to take back the 
land I will do so at the end of the year and not ji middle of the yoai when 
you may have sown the l«nd. 

In the year 1907 the plaintiff brought the piesent suit against 
the daughter-in-law of the 'vendee Sheshgir Eao to redeem and 
recover possession of the land alleging that the said transaction 
was mortgage but a sale-deed was taken from the vendor 
Krishnaji by fraud, misrepresentation and coercion, and against 
his will and consent, and that the stipulation to reconvey the 
land on payment of Es. 600 showed that the transaction was 
mortgage and not sale. The plaint further alleged that the 
mortgage debt was fully satisfied and discharged out of the 
profits of the land. 

The defendant contended that the transaction was a sale and 
not a mortgage, that the covenant to re-sell was only personal 
to the parties to the transaction and did not pass like other 
property to the heirs by inheritance and that there was no 
fraud, force, misrepresentation, coercion or absence of free 
consent in respect of the sale- deed. 

The Subordinate Judge found that the transaction in suit was 
not a mortgage and that the sale-deed was not taken from the 
vendor Krlshnaji by fraud, force or misrepresentation or against 
Ms free will and consent. He, therefore, dismissed the suit 
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relying on section 22 of the Specific Relief Act (I of 1877) and 
the decision in Mofimid Loll v. Ohotay Lalfoh 

On appeal by the plaintiff, the District Judge confirmed the 
decree. 

The plaintiff preferred a second appeal. 

E. IL Kellar for the appellant (plaintiff). 

G. $. MulgavJcar for the respondent (defendant). 

Scott, C. J. We agree with both the lower Courts in hold- 
ing that the document, Exhibit 9, which is the subject of con- 
sideration, is not a mortgage, for, no debt existed between the 
parties to it. It is a sale with an option of re-purchase, and 
the question now is whether thirty-five years after its execution 
the grandson of the original vendor can exercise the option of 
purchase against the daughter-in-law of the original vendee. 

As translated by the Subordinate Judge the material portion 
of the document is “ I have given the land into your possession : 
if perhaps at any time I require back the land I will pay to you 
the aforesaid 1A. 600, and any money you may have spent on 
bringing the land into good condition and purchase back the 
land.” The learned Subordinate Judge held that the covenant to 
re-purchase was purely personal, and we do not think that the 
language of the document need be strained in any way to arrive 
at this conclusion. The alternative would be that the covenant 
is enforceable according to the intention of the parties for all 
time, a conclusion which would not be favoured by any Court. 

The case is very similar to that of Stocker v* Dean® which 
was followed by the High Court of Calcutta in Srecmulty 
Tripoora Soondnree v. Jnggvv Xatt Dntt 

The plaintiff, therefore, has in our opinion no right to enforce 
the covenant and his suit was rightly dismissed with costs. 

We affirm the decree of the lower Court and dismiss the 
appeal with costs. 

Decree affirmed . 

0. B, B. 

U) (183d) JO Gal. 30C1 at j*. 10G<5. (i) (1S&) 16 Bcav. 161. 

m (IS 75} 24 VV. a. 321. 
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APPELLATE CIVIL, 

Before Sir Basil Scott, Ki , Chief Justice, a ad Mr , Justice Batchelor . 

EKNATH bin RAHOJI FALKE (original Extend ant), Applicant, v, 

HAHO JI bin BOWAJI FALKE (original Plaintipp), Opponent.* 

Ctiil B raced in e Code {let V of 1008), Ordei XXIII, Older XLI, Buie 11 

— Suit to recover possession — Dismissal of suit — Appeal — Application for 

mthdi awal of suit with leave to h nig a f esh suit — Bower of the Court, 

Plaintiffs suit to recover possession of lands having been dismissed by the first 
Couit, he appealed to the District Couit and, befoio the admission of the appeal, 
he applied to that Court for leave to withdiaw the vuit and hung a fiesh suit. 
The application v as heaid and granted by the Distiict Judge without any 
notice to the defendant. The defendant having applied ioi revision, under the 
extiaordmaiv jurisdiction (section 11 r > of the Civil Procedure Code, Act V of 
ISOs), of the oi dei granting the withdrawal, 

Held , netting aside the order, that it was beyond the power* of the Court 
to allow a withdrawal from a suit with leave to file a fresh suit on the same 
cause of action after the defend in t had obtained a decree m his favour. 

Application under the extraordinary jurisdiction (section 115 
of the Civil Procedure Code, Act V of 1908) against an order 
passed hy H. L, Hervey, District Judge of Bholapur, granting 
leave to withdraw a suit in appeal before the admission of the 
appeal and without giving notice to the defendant, the suit 
being dismissed by G. M, Pandit, Subordinate Judge of 
Karmaia. 

The plaintiff sued the defendant, his son, to recover possession 
of certain lands, alleging that owing to the plaintiffs old age and 
weakness, he had surrendered the lands to the defendant on his 
agreeing to pay to the plaintiff an annual allowance of Es, 50 for 
his maintenance but the defendant failed to carry out the 
agreement Hence the suit. 

The defendant admitted the agreement with respect to the 
payment of maintenance and contended inter alia that the 
plaintiff having relinquished all his interests in the lands he was 
not entitled to recover them and that he had offered the amount 
of maintenance to the plaintiff but he refused to accept it. 


201 


1911* 

Felrumij 14. 


* Application Nc* 221 of 1910 under extraordinary jurisdiction. 
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The Subordinate J edge found that the plaintiff had made over 
the lands to the defendant on his having agreed to pay to the 
plaintiff Rs. 50 annually for his maintenance, that the defend- 
ant had not broken his part of the agreement; therefore the 
plaintiff could not claim back the lands and that the plaintiff 
was entitled to maintenance only. The suit was, therefore, 
dismissed. 

The plaintiff appealed to the District Court but before the 
appeal was admitted he applied for leave to withdraw the suit 
with liberty to bring a fredi suit, and the District Judge passed 
the following order 

Appeal dismissed with cost-., plaintiff (appellmt) having been granted 
permission to withdraw from the suit with liberty to institute a fresh suit 
(see E\luLil 7 m appeal). 

The defendant applied for the revision of the said order 
under the extraordinary jurisdiction (section 115 of the Civil 
Procedure Code, Act V of 1908), urging that the suit was allowed 
to be withdrawn on insufficient grounds, that the procedure 
followed was inegular, and that without notice to the defendant 
the suit should not hare been allowed to be withdrawn with 
permission to biing a fresh suit. A inle vhi was issued which 
called on the plaintiff to diow caur>e why the order passed by the 
Dhiiict Judge should not be sut aside, 

K. 1L Kell tf r for the applicant (defendant) in support of 
the rule. 

A 7 , V. Gclchale for the opponent (plaintiff) to show cause, 

Scott, 0. J. : — The plaintiff brought a suit against the defend- 
ant for possession of certain lands alleging that they belonged 
to him and had been Landed over to the defendant on his under- 
taking to pay Rs. 50, per annum, to the plaintiff for main- 
tenance and that the defendant had failed to do so. 

The defendant contended that the plaintiff had relinquished 
his rights in the Linds in favour of the defendant. Upon this 
defence the Subordinate Judge rejected the claim with costs. 

The plaintiff preferred an appeal to the District Couit, but 
before the appeal was aumitted he made an application under 
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Order XXIII for leave to withdraw the suit and bring a fresh suit. 
This application was heard and granted by the District Judge 
without any notice to the defendant. It is contended that the 
learned Distiict Judge has acted with material irregularity in 
the exercise of his jurisdiction in two particulars. In the first 
place, his duty upon the presentation of an appeal is laid down 
by Order XLI, Rule 11, from which it appears that he may 
dismiss the appeal without sending notice to the respondent or 
he may adjourn the hearing, and, if the appellant does not appear, 
he may dismiss the appeal. But there is no provision allowing 
him to entertain an application the effect of which will be to get 
rid of the decree of the lower Court without any notice to the 
decree-holder and without any hearing of the appeal. It is 
also contended that the course taken by the learned District 
Judge is not sanctioned by the provisions of Order XXIII. The 
Court is empowered to nake an order permitting withdrawals 
from a suit or abandonment of part of a claim where it is 
satisfied that the suit must fail. That implies that the suit has 
not yet been disposed of. But in the present case the suit has 
been disposed of and the decree has been passed in favour of the 
defendant. 

It is clearly, we think, beyond the power of the Court to 
allow a withdrawal from a suit with leave to file a fxesh suit on 
the same cause of action after the defendant has obtained a 
decree in his favour. 

We, therefore, set aside the order of the Distiict Judge under 
Order XXIII and direct him to admit or reject the appeal under 
the provisions of Order XLI, Rule 11. 

Rule made absolute with costs, 

Buie wade ah uhde . 

Cu B. P. 


1911 . 

Elv KATIE 

IUkoji. 


9 587-3 
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APPELLATE CIVIL, 


Before Mr . Justice Chandavarhar and Mr, Justice Heaton • 

1911 RA1 MACHHBAI, widow of BAPUEAJ LAKHABHAI, and another 
February 14, (ORIGINAL Defendants), APPELLANTS, V, BAI HIRBAI, WIDOW 01 
BAPURAJ LAKHABHAI (original Plaintiit), Respondent.* 
Jurisdiction — Civil Court — Subordinate Judge of second class — Bombay Civil 
Com is Act {XIV of 190 9 f section 24. — Suit for declaration — Declaration 
that an adoption was imalid— Claim valued for court* fee purposes at 
Ms* 130— Court Fees Act ( VII of 18i0) } section 7, clause (IF), sub-clauses (g), 
(d) — JPropeity exceeding Ms 5,00u in value — Mahcmedan Law— Converts 
from Hinduism — Custom of adoption— -Burden of proof. 

A suit to obtain a deelaiation that an adoption was invalid was valued foi 
oomt-feo purposes at Bs. 130, though the property affected by the adoption 
was more than Rs. 5,000 in \alue. It was brought in the Court of the 
Subordinate Judge of the second class, whose jurisdiction extended only to suits 
involving claims valued under Rs. 5,000 (Bombay Civil Courts Act, I860, section 
£M). If was i.bjieb-d -lui iV Sabuiuma'.c Judge had no jui i-cucth -n to 
f ufuittiin th* 1 s’ ;it — 

JRU, that iLe Subordinate Judge was competent ro u y ti e snii. 
SafigapjtCf r. ant Bui llzvy* v, Kuhatrctm D"hnram{i)* 

foPuwriL. 

Tl»e MuhomcJuin Law does not recognise adoption, TI>ncc, where a Hindu 
h converted to Jlahomedanism, the presumption is that as a necessary con-* - 
quonec of anver.-ion the bw of aDption recognised by Hindu Lav: L »s heiu 
abandoned by him. Ho who alleges that die usage and law in quorum liad 
been retained must prove it. 

Second appeal from the decision of Dayaram Gidumal, District 
Judge of Ahmcdabacb confirming the decree passed by X. Y« 
Desa:, Subordinate Judge of DhanOhul-ca, 

Suit for declaration, 

The plaintiff, a widow of one Bapuraj Lakliabhai, sued her 
co-widow (the defendant) for a declaration that the adoption of a 
son made by the latter be declared invalid. The claim was 
valued for court-fee purposes at Us, 130, though the property 
belonging to Bapuraj, which would be affected by the adoption, 
exceeded its. 5.000 in value. 

* Seccm :i Appeal No 0f*7 of 1000. 

O) (1839) P. J, p. 08. a) (3895) P. J. p. 22L 
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The parties to the suit were the Parmar Rajputs of Dhandhuka, 1911. 

who were converted to Mahomedanisin nearly four hundred years Bai 

ago. They retained many Hindu customs of living : and were Maci ‘ hbai 

governed in matters of succession and inheritance by Hindu Law. Bai 

Hibkai. 

It was objected to the suit that as the property exceeded Rs. 5,000 
in value, the Second Class Subordinate Judge had no jurisdiction 
to hear the suit. This objection was overruled by both the lower 
Courts. They further placed the burden of proving that 
the custom of adoption prevailed among the caste to which the 
parties belonged on the defendant, and, as she failed to prove it, 
granted the declaration sought for by the plaintiff. 

The defendant appealed to the High Court. 

(J. K. Parekh for the appellant. 

Q. S. Eao for the respondent. 

Chandavarkar, J. We agree with the District Judge in the 
view -which he has taken both of the question of jurisdiction and 
of adoption. The materials both in the Court of first instance 
and in the appeal Court are not such as to warrant our interfer- 
ence with the conclusion arrived at by the District Judge on the 
question of jurisdiction. The case on that question resembles 
Sang ap pa v. SJdvbavtva^ and Bai Reioa v Keshavram Dulavram < 2 h 

On the question of adoption the burden of proof lay in the 
first instance upon the appellant. His case is that the Girasias, 
when they became Mahomedans, carried with them the law of 
inheritance and succession, and that, as part of that law, they 
also retained the Hindu law and custom of adoption. But 
adoption is not necessarily inheritance or succession, although it 
leads to inheritance or succession. The Mahomedan Law does 
not recognize adoption. The presumption is that, as a necessary 
consequence of conversion to Hahomedanism, the law of adoption 
recognized by Hindu law and usage had been abandoned by the 
Girasias. Therefore those who allege that the usage and law in 
question had been retained must prove it. The decree must be 
confirmed with costs. 

Decree confirmed . 

E. K. 

® (1895) P. J. p. 228. 


d) 0.889) P. <F. p* 98. 
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APPELLATE CIVIL. 

Before Sir Basil Scott, Jit., C'lfef Justice, and If/. -Justice Batchelor. 

10X1. KASHIN ATH RAMCHANDRA POTNIS (origin vt Defend vnt-Appli- 
Felrmry 17. cant), Applicant, v VINAYAK GANGADHAR BHAT and others 
(original Plaintiffs Opponents), Respondents ! 

Lellhan Agriculturists Belief Act (XVII of 1S79), section 2, explanation 
— Agi kuiturist, definition— Assignee of Grovci’iunent revenue, not an 

agriculturist. 

The inoomc derived from tenants by an Inamdar wliicli is to a cGituin extent 
atli mutable to tlic foci that lie is the assignee of Govirninent revenue and, 
therefore, does not have to pay over a portion of that income to Government 
hut may keep it fot himself, cannot ho taken into consideration in estimating 
whether or not he enrur> his livelihood wholly or piincipally by agriculture, and 
thercfoie is net an agriculturist within the morning of the Dokkhan Agricul- 
turists Relief Act (XVII of 1 879). 

First appeal against an order passed by Ruttanji Maneherji, 
First Class Subordinate -Judge o£ Poona, in the matter of an 
application for a declaration of status as an agriculturist. 

One Gangadhar Kesha" Bhat, the ptedecossor in interest of 
tho present plaintiffs, obtained a decree, No. 65 of 1893, against 
the defendant in the Court of the First Glass Subordinate Judge 
of Poona. The decree was passed in the terms of an award and 
was dated the 18th February 1893, It directed that the defend- 
ant should pay to the plaintiff Rs. 9,125 within five years and 
on his default the plaintiff should recover tho amount by the sale 

* Hrsfc Appeal Jib. 70 o£ 1010, 

0) Dekkban Agriculturists’ Relief Act, section 2, explanation (2-) 

2. In construing tliis Act, u lb* there h so nothing repugnant in che subject or 
context, tlic following mbs shall be observer], namely s— 

“ Agriculturist ” shall be taken to mean a person who by himself or by bis servants: 
or by h:s tenants earns bis livelihood wholly or principally by agriculture carried on 
within tbe limits of a district or part of a district to which this Act may for the time 

* beUl 8’ cUcna > or wJi0 ordinarily engages personally in agricultural labour within those 

limits. 

Explanation (a ) ® # # 

Explanation (h) :-*-An assignee of Government assessment or a mortgagee is not 
as such an agriculturist within tbis definition. 
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of the mortgaged properties. An order for sale absolute of the 
mortgaged properties was passed on the 25th March 1907, Sub* 
sequently the plaintiffs having applied for the execution of the 
decree by Darkhast, No. 441 of 1909, the defendant presented 
an application, dated the 4th Januaiy 1910, stating that he was 
an agriculturist and as such was entitled to the benefit of the 
Dekkhan Agriculturists Belief Act, The Subordinate Judge 
found on the evidence that the defendant was not an agricul- 
turist as defined by the Dekkhan Agriculturists' Relief Act and 
rejected the application. His reasons were as follows 

To sum up, his agricultural income is Its. 254-8-0 in the Colaba Distiict, 
plus Its. 443 in the Satara Distikfc, plus Es 19 ryot wan lands m the Sitaia 
District total Es. 716. 

While his non-agricultural income is Es. 391-15-1 Saran]am allow nice, plus 
Es. 428-7-0 Satara Inam, plus Rs. 280 . . Colaba Inam, plus Es. 11 
Desbpandc allowance — total Es. 1,111-6-1, which gieatly prepondeiates over 
bis agticultural income. 

Defendant appealed. 

K. N> Koyaji for the appellant (defendant) i — The defendant 
being Inamdar of both the revenue and soil, the revenue 
that he appropriates to himself without giving it over to 
Government is as much part of his agricultural earning 
as the rest of the produce of the soil In the cise of an Inamdar 
of revenue only, ho gets a share of the produce of the land 
cultivated by some one else. He is, therefore, not an agricul- 
turist within the meaning of section 2 of the Dekkhan Agricul- 
turists 5 Relief Act. But the income which a cultivator himself 
retains is his earning derived by agriculture. 

P, P„ Khare for respondents 1, 8 and 9 (plaintiffs 1, 8 
and 9) The share of the produce paid as revenue and retained as 
Inam is not agricultural income. It is an assignment of revenue 
only. The ruling in PvrsJiotam v. Sitarcm^ shows that the Inam 
of revenue is distinct from Inam of soil. Explanation (J) to 
section 2 of the Dekkhan Agriculturists 5 Relief Act lays down that 
an assignee of Government revenue is not an agriculturist, 

P. D. Bhide for respondents 1—6 and 9 (plaintiffs 1 — 6and9}« 


ion. 
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CD (1900) 8 Bom, L. R. 606. 
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Koyaji in reply : — The ruling in Pursftolam v. SitaramP* does 
nob bench tlie present point. Explanation (5) to section 2 o£ the 
Dekkhan Agriculturists' Relief Aeb is not an exception to the 
definition but only an explanation* 

Scott, 0. J . : — The question that we have to decide in this ease 
is whether the income derived from tenants by an Inamdar which 
is to a certain extent attributable to the fact that he is the 
assignee of Government revenue and therefore does not have to 
pay over a portion of that income to Government but may keep 
it for himself, can be taken into consideration in estimating 
whether or not he earns his livelihood whollj* or principally by 
agriculture and therefore is an agriculturist within the meaning 
of the Dekkhan Agriculturists 9 Relief Act* 

The answer to the question depends upon what force is to be 
attributed to explanation (b) of the definition in section 2* That 
explanation says i: An assignee of Government assessment or a 
mortgagee is not as such an agriculturist within this definition. 33 

Now, we think, it is clear that if the object of that explanation 
waste exclude the consideration of the income or a mortgagee as 
such, it must a ho hase been the intention to exclude the 
consideration of the income of an assignee of Government as 
such. Wc have no difficulty in arriving at the conclusion that 
the object of the legislature was to exclude mortgagees, 
to the extent to which their income is derived from their rights 
as mortgagees, from claiming the special benefit of the Act, and, 
therefore, we are forced to the conclusion that the legislature also 
intended to exclude assignees of Government assessment in that 
capacity from claiming the benefit of the Act. 

In the case before us, therefore, the receipts of agricultural 
income attributable to the position of the applicant as Inamdar 
must be excluded from consideration j and in this view the 
conclusion arrived at by the Subordinate Judge that the applicant 
is not an agriculturist is correct* 

We dismiss the appeal with costs* 

Appeal dismissed . 


(1) (1906) S Bom. L. XL 606* 


G, B. K* 
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APPELLATE CIVIL. 


Before Mr . Justice Chandmarkar and Mr. Justice Seaton. 

YYANKAPACHARYA bin SERINIVASACIIABYA (gekhnal Plaintiff), 1911* 

Appellant, v . YAYANASAYI, dai»ghtj?b or RADHASAMJ (original. February 20. 

Defendant), Respondent/ *” ~~ " 

Vendor and purchaser — Sale of property in possession of a third person — 

Person in possession claiming to he owner— The vendor a hemmidar — 

Me gligeme . 

The plaintiff purchase 1 a house from a person who had the tide deeds of the 
house made out in his name. The house was in the deft ndant’s possession, who 
claimed to be its owner and it appeared that the plaintiff's senior was only 
a hemmidar for the defendant. The plaintiff sued to recover posse. bion of the 
house from the defendant — • 

Held, that the plaintiff could not succeed, because he omitted to make the 
inquiries which he was bound to make to perfect his own title an I by his own 
negligence exposed himself to the risk of purchasing property which in reality 
belonged not to his vendor but to the defendant. 

SECOND appeal from the decision of F. X, DeSouza, District 
Judge of Bijapur, confirming the decree passed by H. V, Kane. 

Subordinate Judge of Bagalkofc. 

Suit to recover possession of a house. 

The house in question wa^ sold by its owner Solbanna to one 
Guracharya on the 4th July 1903, Guraeharya died in 1905 
and on the 2nd October 1907 his widow Laxmibai sold it to 
the plaintiff. 

The house was in the possession of Yamanasami (the defendant), 
a concubine of Guracharya. She claimed to be its owner saying 
that the house was purchased for her with her own money by 
Guracharya, who was a benamidar for her. The plaintiff sued 
to recover possession of the house from the defendant. The 
defendant in reply set up her ownership to the house. The 
Subordinate Judge found it proved that the defendant had 
purchased the house in suit from Solbanna with her own money 
and got from him the sale-deed in Guracharya's name bemmi 
for her ; that the plaintiff had no notice of it; and that the b 

1 

b 
H 


* Second Appeal No, 139 of 1910, 
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plaintiff was not entitled to the possession of the house* On 
appeal, the District Judge also held that the sale to Guracharya 
was a lemrni transaction, the real “beneficiary having been the 
defendant ; and that the plaintiff had notice of the circumstances. 
The plaintiff appealed to the High Court. 

JV. F. GoUtale for the appellant, 

F, Ji. St? nr for the respondent. 

Chanda varkar, J. : — This was a suit to recover the property 
in dispute from the defendant on the allegation that it originally 
belonged to one Solhamia, who sold it on the 4th of July 1908 to 
Guracharya by Exhibit 11 ; that Guracharya having died m 1905 
it descended to his widow Laxmibai , that she sold it, on the 2nd 
of October 1907, to the plaintiff by a sale-deed (Exhibit 12). 

The defendant, who was in actual possession, pleaded that she 
was the owner of the property, and that Guracharya^ purchase 
(Exhibit 11) wa& lenahit for her, because, she having been in his 
keeping, he had purchased the propeity for her, in his name, 
with her own money. 

In the Com t of first instance the issues raised were : — Whether 
the defendant had purchased the house in suit from Solbanna 
with her own money and got fioin him the sale-deed (Exhibit 11) 
in Giiraeharya’b name luhuvnii for her ? That issue was found in 
the alia illative. The second issue was : —Whether the plaintiff 
khad notice of that fact ? And the Court found that the plaintiff 
had no notice. The third issue was Whether the plaintiff was 
the owner of the house in suit ? The Court found that the 
< plaintiff was not the owner, and that, therefore, the plaintiff was 
not entitled to the relief which he claimed, either by way of 
possession or mesne profits 

The plaintiff appealed* The lower appellate Couit agreed 
with the Court of first instance on all the questions of fact. 
And with reference to the question or the plaintiff's notice of 
Guracharya" s lenawi purchase, that Court observed that “the 
plaintiff must be held to have had constructive notice of what- 
ever rights actually vested in the defendant, because the 
defendant was the person in possession, although as a matter of 
fact there was no direct evidence of knowledge/" 
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It is contended before us that this view of the learned District 
Judge is erroneous in law. It is true that the plaintiff 1 had no 
notice of the defendant’s ownership ; and that the plaintiff was 
misled by the fact that the sale-deed (Exhibit 11) was in Gura- 
charya’s name, and that, on his death, it was in the custody of his 
widow Laxmibai. So far the plaintiff had reason to believe that 
the property belonged to Guracharya, and he could have success- 
fully urged estoppel as against the defendant but for another 
principle of law. It is found by the Court below that the 
property was in the actual possession of the defendant at the 
date of the plaintiff’s purchase. It was therefore the plaintiff’s 
duty, not merely to rely upon the paper title disclosed by the 
sa’o-deed Exhibit 11, but also to make enquiries of the defendant 
in actual possession as to her title. Therefore, so far as the 
defendant was concerned, the plaintiff, having failed to make any 
enquiries of her, was bound by such title as she possessed. This 
is the law expounded in Konchba v. Nana W, and it applies to the 
facts of this case. The plaintiff fails because he omitted to make 
the enquiries which he was bound to make to perfect his own 
title and by his own negligence exposed himself to the risk of 
purchasing property which in reality belonged not to his vendor 
but to the defendant. 

The decree must, therefore, be confirmed with costs. 

Decree confirmed. 

11 P. 

0) (1003) 27 Bom 108. 


CRIMINAL REVISION. 


Before Mr. Justice Cliandarail ar end Mr. Justice Heaton , 
EMPEROR i. AMIR BALA.* 

Criminal Procedure Code {Act V of 1898), section IS 7 — Order to furnish 
security — inference by Magistral to Sessions Judge — Sessions Judge to 
go into merits of the case. 

In a pioeeedmg under seetions 110 and 118 of the Criminal Procedure 
Code, 1898, the Magistrate ordered the accused to be bound over for a period 
* Crhnina Application or Revision, Ho. 420 of 1910, 
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of three years and referred tlie ease to the Sessions Judge under clause (3) of 
section 123 of the Code. The latter confirmed the order without going into 
the merits of the case. 

mi<l, that the words of clause (3) of section 123 of tho Criminal Procedure 
Code, 1898, were wide enough to give discretionary power to tho Sessions 
Judge to deal with the case on the merits and pass such orders as the circum- 
stances of the case might require. 

This was an application to revise the order passed by F. J. 
Varley, Sessions Judge of Khandesh. 

Proceedings under sections 110 and 118 of the Criminal 
Procedure Code, 1898, were instituted against the accused before 
J. P. Brander, First Class Magistrate of East Khandesh. The 
Magistrate held the inquiry and found that the acts of the 
accused fell within clauses (a), (c), (d) and (/) of section 110 of 
the Criminal Procedure Code, 1898. He, therefore, ordered them 
under section 118 of the Code to he bound over for a period of 
three years, and directed each one of them to execute a personal 
bond for Pis. 5,000 and to furnish two respectable sureties for the 
same amount. lie then referred the case to the Sessions Judge 
of Khandesh under section 128 of the Criminal Procedure 
Code, 1808. 

The, Sessions Judge heard the accused’s Counsel, and confirmed 
the order without allowing him to go into the merits of the 
case, on the following grounds : — 

It is not disputed that there is abundant information, and evidence upon tho 
record, -which would, if believed, justify the Magistrate's order; the novel 
contention put forward, so far as this Court is aware for the first tirno, is that 
the Sessions Court should in the course of these proceedings exercise its judicial 
functions in the direction of entering fully into the merits of tho case reappre- 
' crating the evidence, and setting the order of the Magistrate aside as based on 

false Information and worthless evidence, 

* 

Mow, m the first place, there is no provision in the Code for the party, or his 
pleader being heard at aU in proceedings submitted under this section, but on 
general principles it may be conceded that a party to whoso prejudice In order- 
may be passed may have a hearing (I. L. £, 20 Calcutta, page 493, and T. L. E. 
27 Calcutta, page 656) but the scope of this hearing must be rigidly limited by 
section 123 (3), Criminal Procedure Code ; he may urge that the information or 
evidence require to bo supplemented, or that tho order may be modified in one 
direction or another, or oven, if it wore based patently on no evidence op 
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information (and this defect could not be remedied by the Magistrate) in the last 
resort set aside ; but from the proposition that the party or his pleader can ask 
the Sessions Court, whether as a Court of first instance or appeal to enter into 
the merits of the case, or reappreciate the evidence this Court must emphati- 
cally dissent ; there is, of course, no authority, if it needed to be enforced, for 
the principle that the order passed by the Sessions Court is its own order, and 
no mere adoption of the provisional order of the Magistrate, and the Court will 
exercise its own discretion in passing such an order within the limits assigned 
to it by section 128 (8). 

That the Court is not exercising its ordinary criminal jurisdiction, and that 
the jurisdiction conferred by section 123, Criminal Procedure Code, upon a 
Sessions Court is concerned rather with the exercise of a power for the preven- 
tion, of an o fence is emphasised by a Pull Bench Criminal Euling of the 
Bombay High Court, No, 73 of December 1895. 

Section 406, Criminal Procedure Code, makes all orders from Magistrates in 
the District appealable to the District Magistrate, and the Sessions Court has 
really no concern with the merits of orders passed by Magistrates : that this is 
the intention of the Legislature is clear from the amendment of section 123 (8), 
Criminal Procedure Code, when the Calcutta High Court (I. L. B. 24 
Cal 155) laid down that the information and'evidence which was defective must 
bo supplied by the Sessions Court itself : the delegation of this duty to the 
Magistrate who held the inquiry under section 118, Criminal Procedure Code, 
clearly shows that there never was any intention that the Sessions Court should 
enter into the merits of the making of these orders under Chapter Y1I L As 
the contention, if allowed, would add enormously to the woik of the Sessions 
Court, its decision is one of great importance. Mr. Nazi Kabirudin having 
announced his intention of not resting content with the Biding of this Court, 
proceedings are suspended, and this Court rules that there is no authority for 
Mr, Kan Ehbirudin’s contention, and must decline to hear him on the merits. 

The accused applied to the High Court under its criminal 
revisional jurisdiction. 

P. B. 8 king we for the accused : — The language of section 12:3 
of the Criminal Procedure Code, 1898, is wide enough to 
warrant the Sessions Judge to go into the merits of the case. 
If the order were to be for a security for one year, the accused 
could have appealed under section 406 of the Code. The learned 
Judge should therefore have gone into the merits of the ease, 

0. 8 , Bao f Government Pleader, for the Crown ; — The accused, 
if aggrieved, have the recourse to appeal or apply in revision, 
Tt will be sufficient for purposes of justice. The language of 
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section 128 does not warrant the conclusion for which the accused 
are moving this Court, 

Chandavabkar, J. : — Clause 3 of section 123 of the Criminal 
Procedure Code provides - 


£ *' Sncli Couit, after examining such proceedings and requiring fsom the 
Magistrate any further infoimation or evidence which it thinks necessary, may 
pass such order on the ease as it thinks fit.” 


The words are wide enough to give discretionary power to 
the Court of Session or the High Courts as the case may be, to 
deal with the case on the merits and pass such order as the 
circumstances of the case, in its opinion, may require. 

We must, therefore, make the rule absolute and ask the 
Sessions Judge to deal with the matter, having regard to 
this order. 


Heaton, J, I agree to the proposed order. Unless the words 
used in section 123 of the Criminal Procedure Code are intended 
to confer on the Com l of Session power to go into the merits 
in a case or* tliis kind, and, indeed, unless they require it to go 
into the merits, if any point is raised which involves the merits, 
I am unable to understand what these words mean. It is true 
that section 406 provides that an appeal lies to the District 
Magistrate. But I think that the Sessions Judge is wrong in 
arguing that although he himself might make an order under 
section 123, the order requiring security would still be the order 
of the Magistrate, and would still be open to appeal to the 
District Magistrate under section 406. It seems to me that 
when the Sessions Judge has dealt with a case under the provi- 
sions of section 123, the order passed by him, whatever it may 
be, becomes the order in the case ; and there is no longer an order 
by a Magistrate made under section 118, which can be the 
subject of an appeal to the District Magistrate. 

Therefore, the Sessions Court is the only Oo'urt which has 
the power to deal with these cases ; and being that only Court 
it must go into the merits if required ; and if the Judge is to go 
into the merits, he is bound, according to the general principles 
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of justice, which are applicable in British India, to give the 
person affected by the order an opportunity of being heard. 

Therefore, I consider that the rule must be made absolute. 

Rule made absolute • 


R. R. 


APPELLATE CIVIL. 


Before Mr. Justice Chandavarlar and Mr. Justice Rea f on. 

NAR AYAHS’ SADOBA IIALWAI (original Dependant), Appellant, v. 

UMBAR ADAM MEMOIST (original Plaintiff), Resiqndlnt.* 

Civil Procedure Cole (Act XIV of 1862), sections 2S2 , 281 -""Decree-*** 
Elocution — Attachment — Application to raise attachment by a third per * 
bon— Court dedating lien in his favour— Property sold subject to lien — • 
Third party suing the auction pm chaser for amount of Hen — Auction 
purchaser can question the existence of lien. 

In erudition of a money decree obtained by G against II certain piopeity 
belonging to the latter was attached. U intervened in those proceedings and 
an bed to raise the attachment on the ground that the pioperly was his. The 
Court iuve^tigitod the claim under sections 28 ) and 281 oi the Civil Procedme 
Code of 18b2 and held tbit the property belonged to II and that U was 
entitled to a lien on the propel ty for Es 087-11-3. The piopeity was then 
sold at a Court sil 1 subject to the lien and purchased by 2ST, U sued X to 
recover the amount of his hen. X contended that the older passed in the 
miscellaneous proceedings did not bind him and that he] was entitled to 
question the existence of the lien — 

lleldi that N was not bound by the oitler passed in the miscellaneous pro- 
ceedings, for he could not be regarded as a paity to it being not a representa- 
tive either of the judgment- debtor or of the judgment-creditor. 

Vasauji liar ib hoi v. lull a AhhrnJh Fislivaualk Chard uKaik v, Euhaya 
Ehivapa Sketiitt), followed. 

Retd, further, that X was entitled to question the existence of the lien, 
inasmuch as the order parsed by the Court as to the lien could not be regarded 
as one passed under section 282, but as one passed under section 287 of the 
Civil Pioeediuc Code of 1882, 

* Second Appeal >1 o. 058 or 1909. 

0) (1185) 0 Bom* 285 ® (1890) 15 Bom 290. 
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Second appeal Lorn tho decision of. P. J. Talyarkhan, District 
Judge or Tirana, reversing the decree passed by D. IX Cooper, 
Subordinate Judge of jBa^ein* 

One Govind Sadoba Halwai obtained a money decree against 
one Haroo II ssan Mem on in ID 03. In execution of the decree 
Govind attached some property as belonging to his judgment- 
debtor Haroo H assail Memon In those proceedings, one Unbar 
Adam Memon intervened and applied to laiso the attachment on 
the ground that the property belonged to liim. The Court 
investigated the claim under sections 280 and 281 of the Civil 
Procedure Code or 1SS2 and found that the property be* 
longed to liaioo Hassan, the judgment-debtor; but declared 
Umbar Adam entitled to the lion on the property for Its. 687-11-8. 
The Court, on the 20th December 1905, ordered the property to 
be sold subject to Umbar Adam’s lien. The property was sold 
subject to the lien at a Couit sale on the loth March 1906, and 
purchased by Narayan Sadoba Halwai (tho defendant) . 

In 1903, Umbar Adam brought the present suit to recover the 
amount of his lien from Nnraynn Sadoba (the defend xnt). 

The defendant m his written statement eontende 1 inlei alia 
that he had no knowledge of plaintiffs encumbrance and that he 
was not liable for tlie claim. 

The Subordinate Judge held that the defendant was net 
bound by what took place in the miscellaneous proceedings to 
which he was not a party, but as the plaintiff* adduce 1 no 
evidence to prove his claim he dismissed the suit. 

This decree was, on appeal, reversed by the District Judge, 
who held that the defendant was precluded from disputing tho 
lien. The plaintiffs claim was decreed. 

The defendant appealed to the High Court, 

]).. A. Khare and Zb V. Besai for the appellant. 

G, S. Rao for the respondent, 

Chandavapjcaii, J. The facts which arise in this second 
appeal for the determination of the question of limitation argued 
before us are shortly these. One Govind Sadoba obtained 
a money decree against one Haroo Hassan* In execution of 
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that money decree the property in dispute was attached by the 
judgment-creditor. The present respondent-plaintiff intervened 
and applied to have the attachment raised on the ground that 
he was owner of the property. 

Upon investigation of the claim under sections 280 and 281 
of the Civil Procedure Code the Court held that the property 
belonged to the judgment-debtor, not to the present plaintiff. 
But it also held that the inter\ enor was entitled to a lien on the 
property. Accordingly the Court passe 1 an order that the pro- 
perty should be attached and sold, subject to tho lien oi the 
intervenor. The property was sold subject to the piesentplaint- 
iff’s lion, namely, B.s. 687-11-3, and the defendant purchised it 
at the Court sale. 

The plaintiff has now brought the suit to recover the amount 
of the lien which, he contends, has been established conclusively 
by the order passed in tho miscellaneous pioceeding. The lower 
Court has allowed the claim. But it is contended before us by 
defendant, the auction-purchaser, that he is entitled to question 
tho existence of the hen ; that the miscellaneous order does not 
hind him j and that ho wrs not bound to bring a suit to set 
aside that order alter the sale within a year from its date. It 
ha-, been held by this Couit, in a sciies of cases, that under the 
circumstances mentioned above, the auction-purchaser cannot 
he regarded as a paity to the miscellaneou , older, being not 
a representative either of the judgment-debtor or of the judg- 
ment-creditor : see Vasnnji JhivAlni v. LaHa Alkn® and 
Vis hvaiuth Chartlu Nail v. Snlraya SItivapa Sfiefti® Unless, 
therefore, the plaintiff biings this case within the principle of 
tho decisions in Ya&kvant Sheiivi v. Yithola Sheti W and 
Nemagauda v. Paresha W, his suit must fail. But these two 
decisions cannot apply here, because there the auction-purchaser 
was also the attaching creditor, and, therefore, the order was 
one which bound the parties to it and the suit was brought 
by the party who was unsuccessful in the miscellaneous pro- 
^ cecding. 

CD (1885) 0 Bom. 28C. U) (1887) 12 Bom. 231. 

(?) (1890) 15 Bom. 2SK), (fl (1897) 22 Born 64Q, 
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The second ground is that in the miscellaneous proceeding the 
plaintiff came in and sought to raise the attachment upon the 
ground that the property belonged to him. There was no 
question directly raised by him that he was entitled to a lien. 
The question of lien came in only incidentally, and, therefore, the 
order passed by the Subordinate Judge, that the property 
should be sold subject to the plaintiffs lien, cannot be treated as 
an order under section 282. It must under the circumstances 
be regarded as one made under section 2S7, 

The lower appellate Court having erroneously disposed of the 
preliminary point arising in this case, we must reverse the 
decree and remand the appeal to that Com t for a hearing on 
the merits. 

Costs to be costs in the appeal. 

Heaton, J. : — J agiee to this order. I notice that the District 
Judge has distinguished clearly between two different aspects 
of the case. The first was the question whether the auction* 
purchaser is bound by the order in the miscellaneous proceed- 
ing , and he held, I think quite rightly, that the auction- 
purchaser was not bound; the second aspect of the ease was 
whether the property sold was the equity of redemption and 
nothing else. The Judge held, in my opinion, wrongly that 
what was sold was the equity of redemption only. 

Now, if this were a finding of fact, we should be bound by it ; 
but to my mind it is not a finding of fact. It is merely a 
determination of the legal effect of certain documents. There 
is no dispute as to the meaning of the words in the documents. 
They are the proclamation of sale and the certificate of sale, and 
they are undoubtedly to the effect that what is sold is the 
property, 4. e. 3 landed property, subject to a certain charge, the 
nature and amount of which are mentioned. It is not in terms 
a sale of the equity of redemption. Therefore, it seems to me, 
that the District Judge was wrong in deciding the case on the 
ground that the pm chaser had bought nothing but the equity 
of redemption. 

As to the first aspect of the case I will say a few words. 
The dispute arose between the decree-holder and a third person 
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who objected to the sale of certain properties alleged to belong 
to the judgment-debtor. To that dispute the judgment-debtor 
himself was not made a party* in any sense of the word 
whatever. He had no notice of this dispute and he never inter- 
vened in it. The dispute was heard, in that summaiy manner, 
which is adopted in such proceedings. It was not tried with the 
thoroughness and with that care to secure that all persons 
interested are parties with which such a suit, for instance as a 
mortgage suit, is tried ; the decision arrived at by the Court 
is a decision which not only binds the parties to the dispute, 
but, unless a suit to set it aside is brought within one jear, it is 
final. But it seems to me, that it would be wrong on principle 
to hold that the decision arrived at binds anyone whatever who 
is not a party to the dispute or one who deiives interest from 
a party. Now the judgment-debtor was not a paity to that 
dispute and he is not a person who has derived interest from 
either of the parties. It seems to me therefore to be contrary 
to fir«t principles to say that the decision anived at in that 
dispute has any legal effect whatever as regards the judgment- 
debtor, in the nature of re* judicata, or for the purpose of 
preventing him or the auction-purchaser, if indeed the auction- 
purchaser can be supposed to be his representative, from re* 
opening that matter winch was decided. 

Dentc ict ci Bed f 

in k. 


ORIGINAL CIVIL. 


Before 3 h • Justice Robert ton* 

MOTILAL MITHALAL and another, Plainiifi>, v THE ADVOCATE 
GENERAL OF BOMBAY and opuses, DirnunAH* 

Hindu L tu> — Will— Use of ear pres non “ mah/i ” — I Vitlowh estate-™ 
Const) action 

A Hindu died, leaving a Will by which (inter aha) he appointed his wife as 
josiduaiy legatee in the following voids -“As legards whatever may 

• Suit No. 280 of 1910, Originating Summons. 
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remain over I appoint my wife Dhancore as the owner (malik) of the 
whole thereof. 1 ’ The management of the property comprising the said 
residue was provided for by the appointment of two persons named in the Will 
and certain other restrictions were placed on the management cf the property 
by the wife. Finally provision was made for the further distribution of the 
property after the wife’s death. 

Held, that the widow took a widow’s estate and not an absolute estate. 


The use of the expression * malifc ' by itself would be sufficient to give the 
widow an absolute estate, but the knowledge of the testator as to the incidents 
of a widow’s estate and the ordinary notions or customs of Hindus is to he 
considered in construing a Will. 


This matter came before the Court on an originating 
summoiivS taken out by the executors under the Will of one 
Jcthalal Nathalal who died on 9th October 1907 leaving him 
surviving his widow Dhancore (second defendant) and three 
daughters by a pre-deceased wife (the third, fourth and fifth 
defendants). The sixth defendant was first cousin to the 
deceased and the Advocate General was made a party as 
representing certain charities. 

The clauses of the Will and the questions in dispute are 
sufficiently set out in the judgment of the learned Judge. 

Nadharni for the plaintiffs, 

Jardine, Acting Advocate General., for the first defendant. 

Jinnah for the second defendant. 

Kanf/a for the third defendant. 

Dastur for the fourth, fifth and sixth defendants, 

Bobeutsox, J. : — This is an originating summons taken out for 
the purpose of obtaining the Court's opinion upon the construction 
of the Will of one Jcthalal Nathalal, who died on the 9th October 
1907 leaving a Will dated the 15th of July 1907, The summons 
is taken out by the executors according to the tenor of the Will, 
and the principal point that arises is the determination of the 
question : What, if any, interest is taken by the second defendant 
Eai Dhancore under the Will of the testator ? Bai Dhancore 
i t s the widow of the testator, 
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The Will, which is in Gujarati, sets out that the testator had 
certain properties which lie desired to dispose of and he com- 
mences his Will by saying ; 

I in full consciousness make this my Will agreeably to what is written 
below. The particulars thereof are as follows ; — 
f 1, Theie arc my three daughters by name Mani andKasi and Somi horn of 
the womb of my first married wife Jadav and no son whatever is alive* My 
said wife Jadav is dead*’ 

c 2. i have got my eldest daughter Mani married to Shah HargovandasJ 
Yackhr&j in Bombay and my two other daughters Ivasi and Sonai have 
remained to be betrothed and married.’ 

« 3, After the decease of my wife Jadav 1 have married again with Dhaneote 
the daughter of Shah Chunilal Jethalal in the city of Broach. No child what- 
ever has yet been born of her womb* 5 ” 
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He then recites that he had a piece-goods business carried on 
in two shops, and proceeds : <f An agreement has been 
made with them (my partners) oil stamped paper of the value 
of Rs. JO (namely) ten. And both of these partners have not 
got any capital whatever credited in their names in the two 
shops carried on in my name. We three partners have equal 
shares. ^ Then he proceeds : * And the whole capital in the 
shops belongs to me personally. The same amounts to about 
Rs. 15,000, namely Rupees fifteen thousand. All those moneys 
belong to me personally. Therefore Shah Bhogilal Jugaldas 
of Cambay, who is my maternal uncle-in-law, and Shah 
Motilal Mithalal together shall on my behalf after my life-time 
(decease) deal with these moneys after my life-time (decease) 
agreeably to what is written below, because my wife has not 
as yet attained her full age* In like manner my daughters are 
young. Therefore they shall deal with (or dispose of the said 
moneys) agreeably to (what is written) below : — The particulars 
thereof are (as follows ) : 37 Thereafter he makes certain provisions 
with regard to his daughters setting aside the sum of Rs. 8,000 
for the benefit of the daughters, and finally he directs: “My 
daughters shall not sell the same.” That refers to the Rs. 3,000 
to be invested in Government Promissory Notes, After 
reciting the existence of his charity account in his piece-goods 
shops and giving certain legacies, he says: “An arrangement 
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agreeably to the above particulars shall be made out of the 
moneys appertaining to my capital in my above shops. On the 
above moneys being deducted, as regards whatever may remain 
over, I appoint my wife Dhancore as the owner of the whole 
thereof/’ I understand that the word used for owner is 
t( Malik ’b He then enumerates his immoveable property and 
other properties such as goods and chattels, vessels and utensils, 
clothes and wearing apparel, etc., and all claims and outstand- 
ings appertaining to his piece-goods shops, and finally to all 
these he says : “ I appoint my wife Dhancore as the owner of the 
whole of the said property/' Here, again, I understand the 
expression used is vwlih 'b He then proceeds : :e She shall 
with the advice of the above written two persons carry on the 
' valrival 5 (management) thereof. And for doing that business a 
good (competent) Mehta or man should be employed. Such person 
as these two persons (that refers to the two persons Bhogilal 
and Motilai) may desire to keep shall be employed and (the said 
management) shall be carried on. And on the death or decease 
of any of these two (persons) another good (and) proper person 
shall again be admitted who shall live (act) consistently with 
his respectability and reputation. And as regards the memo- 
randum of ornaments (and) jewellery which I have made 
(written out) in my handwriting and kept in my box, when the 
above written two persons may desire to &ce the same, the same 
shall be shown to them/’ It is a little difficult to understand 
exactly what the testator meant by this provision but I have 
very little doubt that when ho says that the list of the 
jewellery is in his box and that the list is to be shown -when- 
ever they wish it to the persons "whom lie practically appoints 
executors, he means it to be shown for the purpose of comparing 
the list with the ornaments to see that they are all there. Then 
the Will proceeds: After my life-time (decease) a ‘lahann’ 
(distribution) of vessels shall after me be made within (my) 
4 mrsi 9 (first anniversary) amongst the (members of my) caste in 
Surat. My wife shall act according to the wishes of the two 
persons written above. Should she however act contrary to 
what they may say, (these) two persons shall make such 
arrangement as they may think proper. And on my wiiVs 
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decease the Caste {t Mahatam )} outlays having been made in a 
good manner, as regards what may remain over, moneys shall be 
given out of the same into the “ Nirashrit ” fund and to my 
three daughters and to my maternal uncle’s son Laklimidas 
Kanji on such arrangement having been made as the above 
written two persons may deem proper. According to the above 
particulars (my property) shall after me be administered/’ 

It is argued on the one hand that Bai Dhancore under these 
provisions merely took the income during her life. On the 
other, it was argued that she took either an absolute estate or 
at the very least a widow’s estate. 

If I was at liberty to speculate as to what the testator 
meant, I should have very little hesitation in coming to the 
conclusion that his intention was that his wife should have 
the full benefit of the estate during her life but that he 
intended that she should be guided throughout by the advice 
of his executors and that he intended to make a gift over after 
her death to his three daughters and his maternal uncle’s son. 
But the authorities are perfectly clear that what the Court has 
to do is not to speculate upon what the testator intended to say 
but has to construe the intention as it is actually expressed in the 
Will It is, therefore, necessary to consider what the authorities 
say in regard to Wills of this character made by Hindus. It is 
not necessary to refer to more than a few of the cases that have 
been cited before me ; and I think it best to base my decision 
upon the authorities which are reported in the Bombay Law 
Reports and on the Privy Council cases to which I will refer. 
In j Earilal v. Bai Retook a somewhat similar point came before 
Chief Justice Farran and Mr. Justice Strachey. The headnote 
says : “ A Hindu by his Will directed that after his death his wife 
was to take possession of and enjoy his property, and in another 
passage declared that ( just as he was the owner so she was to be 
the owner but there were no words of inheritance used, nor 
did he directly give his wife any power of disposition over the 
property : Held, that she took only a life interest in the property/ 
And at page 380 Sir Charles Farran says 2 ie The Courts have 


283 

1010. 


Motilal 

Mxihaial 

0 . 

The 

Advocate 
General 
or Bombay. 


fl> (1695) n Eoir.S'TC. 



THE INDIAN LAW REPORTS. [VOL. XXXV* 


mo. 


Motibab 

Mjihabu. 

V. 

r lHB 

ABROGATE 

Uekeeal 
® Bombay. 


always leaned against such a construction of the Will of a Hindu 
testator as would give to his widow unqualified control over 
his property. By the use of such expression as f my wife is 
the owner after me * or ' my wife is the heir ’ it is usually 
understood that the testator is providing for the succession during 
the life-time of the w ldow and not altering the line of inheritance 
after her death 99 


In CJirmlal v. Ho. Iluh ' L) \jry much the sime point came 
before a Court composed of Messrs, justices Parsons and II ana ties 
There the words of the Will were : “ After my death, my wife, 
if she he alive, is the rightful heir, ami if she he not alive, and 
after the death of my wife, my daughter P>ai iNhithi is my right- 
ful heir {hoi Jar wo fas )' 9 . . , kf As to my daughter hlaihi, 

whom I have, after the life-time of myself and of niy wife, 
appointed heir to my property, and as to the surplus the heir fcc 
tlic same is my daughter Nath IV The testator died in I5£h ; 
Nat hi in 1395 ; and the wife in 1897. Thereupon the testator’s 
step-mother claimed the property as his reversionary heir. ITeh ! , 
that under the Will Nnthi took an estate vested in interest from 
the testator's death, which would pa j.s tu her heir* on her 
death, »irJ the step-mother would jljjlvc no tilio. And 
in the judgment Mr. Justice Parsons saws at page 423 : 
ffi The facts, therefore, are almost exactly the same as fchoco id 
the case of Lallu v. JaymohaoJ 1 ^ and, if that ruling is followed, 
the result would he that Nathi would take an estate vested in 


interest from tiro testator's death which would pass to her heirs 
on her death, and the plaintiff would have no title." He then 
.^ays : Ci There is no real difference in the meaning of the words 
malih (assuming that that was the vernacular word translated 
owner) and toaros when they are used in the Wills. The intention 
of the testator in each case to give his whole property to his 
wife for life and on her death to his daughter absolutely is clear/'* 


I consider that those two cases show tnat so far as the 
Bombay decisions are concerned, there would be no doubt that 
on the true construction of this Will the widow did not take an 
absolute estate* But there are two Privy Council decisions 
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upon the point to which it is important to refer. The first is 
that of Moult ie Mahomed Shumwol Hooila v. Sliewuhrau^, There* 
a Hindu inhabitant of Behar, by a document of testamentary 
character, after reciting that the property of which he was about 
to dispose was ancestral property, and reciting the deaths of his 
only son, of his brother without leaving is^ue, his brother’s wife 
and his own wife, declared a only D. K , widow of my son, who 
too excepting her two daughters, bom of her womb, S, and D., has 
no other hens, is my heir. Except D. K . none other is, nor shall 
be my heir and uahk ” At page It of the judgment which was 
delivered by Sir Robert P. Collier it is said : He (that is the 
testator) then uses expressions which, if they ^tood alone, would, 
in their Lordships’ opinion, shew that he intended to make an 
absolute gift to Ranee Dhun Kowur. The expressions are these” 
(I have just read them.) “ It has been contended that these 
latter expressions qualify the generality of the former expressions, 
and that the Will, taken as a whole, must be construed as 
intimating the intention of the testator that Mussumat 
Ranee Dhun Kowur should not take an absolute estate, 
but that she should be succeeded in her estate by her two 
daughters. In other words, that she should take an estate very 
much like the ordinary estate of a Hindu widow. In construing 
the Will of a Hindu it is not improper to take into consideration 
what are known to be the ordinal y notions and wishes of 
Hindus with respect to the devolution of property. It may be 
assumed that a Hindu generally desires that an estate, especially 
an ancestral estate, shall be retained in his family ; and it may be 
assumed that a Hindu knows that, as a general rule, at all 
o\ onts, women do not take absolute estates of inheritance which 
they arc enabled to alienate* Having reference to these 
considerations, together with the whole of the Will, all the 
expressions of which must be taken together without any one 
being insisted upon to the exclusion of others, their Lordships 
are of opinion that the two Courts in India, who both substan- 
tially agree upon this point, are right in construing the intention 
pf the testator to have been that the widow of his son should 
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not take an absolute estate which she should have power to 
dispose of absolutely, but that she took an estate subject to her 
daughters succeeding her in that estate , whether succeeding her 
as heirs of herself or succeeding her as heirs of the original 
testator is immaterial/' 

But it remains to lie considered wnether the case of JHusaiiitnat 
Surajmani v. J&ub'i Nctih Ojuhfi'i has so modified theforce and effect to 
be given to the decisions I have just cited as to affect my judgment 
in this case- The headnote in that case says : V here a Hinuu 
husband gave certain property by deed of gift or testamentary 
instrument to his first and second wives ami daughter-in-law 
respectively, reserving to himself a life interest, but directing that 
after his death they shall he c tiifllik wet /chud ikhliy&T , a-#., 
owners with proprietary powers': Held, in a suit by the 
husband’s reversionary heirs for a declaration after the death of 
the said second wife that she was incompetent to alienate the 
property so given, that she took an absolute estate. The word 
‘maid’ imports full proprietary rights, unless there is something 
in the context to qualify it. The fact that the donee is a Hindu 
widow is not sufficient for that purpose.” And at page 19 their 
Lordships say : '• The words translated, 1 as owners with proprietary 
powers,’ are in the original ( l read them). The appellants contend 
that these woi ds are amply sufficient to confer an alienable estate. 
The respondents, on the other hand, contended, and Courts below 
have held, that under these words the lady took no more than 
the ordinary estate of a Hindu widow, which is inalienable except 
in special conditions which are not alleged to exist in this case,” 
Then they proceed to set out the facts and to deal with various 
previous decisions, and they say at page 21 “This case seems 
to adopt and apply the same view of the word ‘ maliJc ’ as was 
taken in the Calcutta case in 24 V. It. above cited, with the 
result that in order to cut down the full proprietary rights 
that the word imports something must be found in the context 
to qualify it. Nothing has been found in the context here or 
the surrounding circumstances, or is relied upon by the respond- 
ents, but the fact that the donee is a woman and a widow, which 
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was expressly decided in the last mentioned case (that is the case 
of Laht Mohun Boy v. Clatlhm La J Bay M) not to suffice. But, 
while there is nothing in the context 01 surrounding facts to 
displace the piesumption of absolute ownership implied in 
the word * mahlf the context does seem to strengthen the 
presumption that the intention w s that ‘maid 9 should bear 
its proper technical meaning.” 

It appears, therefore, in m that decision that the use of the 
expression e mahl* by ituU wouil be sufficient to ghe the 
widow an absolute estate. But it seem 3 in no way to effect 
the remaining part or the dec siors m Bombay and in 
Mouhie Mahomed Shurnsool Jloola \ ShewuLam^ that the 
knowledge of the testator as to the incidents of a widow’s 
estate and the ordinary notions oi customs of Hindus is to be 
considered in construing a Will. Appljin^ those decisions to 
the present case, it seems to me, though I come to the conclusion 
not without doubt that it was the intention, and that such inten- 
tion has been expressed by the testator, to i^tuct the estate to 
be taken by his widow, and that the effect oi these decisions is 
that ffiie took a widow’s estate and not an absolute estate. 

It follows, therefore, that the first question : i What, if any, 
interest is taken by the second defendant Bai Dhancoio under the 
Will of the testator Jethalal N ithalal in the residue of his 
estate,” must be answered by saj mg tint die took a widow’s 
estate therein. 

As to the second question : a \Ylu thu the extent ns will be 
justified in handing over the said residue to the second de*enlanb 
or any and what part thereof, ’ it ioIIows thit a* she is entitled 
to a widow’s estate, she must be entitled to Ur 3 po session of the 
estate. Therefore, they must be justified a id indeed bum 1 to 
hand over the possession of the estate to her. 

As to the third question : €i If not, what aj 1 angement should bo 
made for the custody, preservation and management of the said 
residue during the life-time of the second defendant/' it follows 
that no answer is necessary, 
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Held, that the document cieiLd a poicly ub i fait, toy moitgage. 

Reid} fuxfchei, tnat in the case of a tL«u£iuefcuaiv mortgage, there was no 
debt payable by t 1 e moiij'agoi to the mortgagee which could bo attached m 
execntioi of a money d ciee against the as& ^nee of the mortgagee, ai d tl at 
settlor 268 of the Cm! Pioeeduie Code ( let XIV of 1SS2) was not applicable 
to such a ease The procedure should he by attachment, under section 271 
of the 0ml PiO^eduie Code, of the interest m immoveable proper ty and it© sale 
according to the provisions of the Code 

Tarvadi Bholcuiath v Ben EaskiQ), explained 

Secoxd appeal from ilic dechio l of J. L. Thakar, Judge of 
the Court of Small Causes at Ahmedahul with appellate powers, 
reversing the decree of AI, J. Yajmk, Subordinate Judge of 
Umreth. 

One Bhathx Samal mortgaged a piece ol land under a regis- 
tered mortgage-deed ? dated the 10th February 1894, to one 
Shankar Bapuji for Rs 750, The mortgage was with possession 
and it provided that the mortgagee was to enjoy piofits of the 
land hi lieu of inteiest for a period of ton years and w as to be 
redeemed after the expuation of the teimon payment of the 
mortgage money. The mortgagee Shankar Bapuji died in or 
about N» vombei 1 j 02 and on his death his broil u Jiva Bapuji 
got posbcsdon of tl e mortgaged proper fc\. Jiva’s creditor, one 
Ranchod Hirachand, obtained a mono \ decree, No, 460 of 1904, 
against him, and in execution attae 1 ul Jiva/s rights as mort- 
gagee of the land. Thereupon, Jiva mule an application stating 
that his deceased brother Shankar had taken the mortgage with 
money borrowed from one Hemabhai Dhoramdas and that after 
Shankar's death, having assigned his mortgage rights to the 
said Hemabhai for the debt, neither he nor his deceased brother 
had any interest in the property. In spite of the said objection 
raised by Jiva, Ranchod Hirachand caused Jiva's rights as mort- 
gagee to be sold at auction and purchased the same himself for 
Rs. 101 in September 1905. Subsequently, Ranchod Hirachand 
having died, his sons Manilal and Ambalal brought the present 
suit in the year 1903 to recover possession of the mortgaged 
property or to obtain such other relief as the Court might deem 
proper to grant alleging inter alia that on the 1st September 
0) (1901) 2G Bom, 005, 
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1905 Bhatha Samal sold the moit gaged pi c pn ty viiih the 
mortgage burden on it to defend nfc 1, Pathak Devshankar 
Sadaram, and that Houiahhai Dharamdas was joined as one of 
the parties, he ha \ ing pm chased fiom Ji\ a Bapnji the mortga* 
gee's rights 

Defendant 1, Pathak De\ bhankar Sadaram, answered that he 
had become the ownei of the property m suit under his purchase 
fiom bliatha bainai for Rs» oo0 ; that out of the said consider- 
ation he paid Us, / 3 zo his vendor and held the rest for payment 
to the mortgagee and that he w as willing to pay the sum on 
account of possession to any one to whom the Court would order 
him to pay, 

-the ueicnce oi dvieii ‘ant ^ is i mm arena! to this appeal. 

Deienuant 0, Jna iJapuji, contended that lie was not in 
possession and was not a n*c» svay paiiy 

Dclendant 4, Hemabha; Dhmumdas, stated tuier aVa that 
Jiva sold his lights mui Lg igce to the defendant on the 8th 
Apiil 1908, that the plaint id, by his auction purchase, acquired 
no light- as his judgiacnt-d-hror Jiu had no interest in the 
propei gy then ana thij tlic pliratut purchased the piopciu with 
notice of that cucum-tanc *. 

The Suhoidm-ito Judge found that the plaintiffs' father 
acqmrcd at the Lourt-«aIc held in September 1905 the light, 
title and interest of Jna Eapuji as mortgagee of the land m 
suit, that the mortgage with possession Eo Shankar Bapuji by 
Bliatha Samal was proved, that the sale of the equity of redemp- 
tion by Bliatha Samal to defendant 1 was not proved, that the 
sale-deed dated the 8th April lyC6 and passed by Jiva to defond- 
ant & was pro\ ed and that the plaintiffs were entitled to recover 
possession. He, therefore, passed a accrue directing the plain tills 
to recover possession. 

Defendant 4 appealed, and he having died during the pend- 
ency of the appeal, his sou Hofcibhai was brought on the record. 
The appellate Court reversed the decree and dismissed the suit 
holding that the plaintiff -> had not shown that their father had, 
by his Court purchase, acquired the right, title and interest of 
Jiva as mortgagee of the land, for the following reason 
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Here tl e mortgage was with possession and was a usufructuary one which 
does not ghe a right £01 sale of the mortgaged piopeity and the mortgagee 
was m possession A moitgage with possession, and that too a usufructuary 
on«, ib bc\ond doubt, to my mind, immoveable piopeity and an interest m 
immoveable pioperty. Such a mortgagee’s lights in the mortgaged land 
should havo been attached as immoi eablc property undei section 274 and sold 
as such and a puicbasei of such lights cannot m my opinion, prove his title 
without a sale certificate Here theie was no confirmation or the sale by the 
Court and no issue of i sale certificate. 

The plaintiffs preferred a second appeal 

G K, Tmell for the appellants (plaintiffs) *— The \iew of 
the lower Court is enoneons. The plaintiffs’ father purchased 
the mortgage-claim which carried with it the right to the 
possession of the mortgaged property. In a mortgage the prin- 
cipal thing is the debt and the seemity of the property is only 
an incident of the debt. Therefore the light to the mortgaged 
property passes with the debt: Balclev Dhannip Mmvidi v. 
Bamchaudra Bah ant Kullaim ® 9 Tan'ach BJiolanath v. Bad 
Kashi®, Appmm v# Scott®, Dehemlra Knnar Handel v. Bup Ball 
Dan®, 

D, A* Shah foi respondent 1 (defendant 4):- — The lulings 
relic 1 on were cases of simple mortgage in which there is an 
existing debt and the security of the pioperty. All cases are 
discussed in Tarvadi Bholanafh v Bai Kashi®, which shows 
that the principle of the rulings referred to applies only to 
simple mortgages Tne cases of a mortgage with possession 
and a usufructuary mortgage would be quite different and 
would not be governed by the said rulings. 

In the present case the mortgage is a purely usufructuary 
mortgage. The mortgagee has no right to demand the debt. 
Section 72 of the Transfer of Property Act is clear on the point. 
The mortgagee has the right to the property only. Such an 
interest is an immoveable property under the General Clauses 
Act (X of 1897) and the procedure laid down in section 274 of 
the OI\il Procedure Code should have been followed. 
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Scott, 0. J. : —The respondent 1 is the assignee of the 
rights of a moitgagee under a mortgage-bond executed in the 
year 1804. The bond created a usufructuary mortgage with 
possession and provided as follows : — 

“ The field is given m mor f gage on receiving on security thereof Es. 750, 
The money beais no interest and no lent shall be payable for the field. The 
peiiodis fixed at ten years You may cultivate or sub-moitgage the field 
during this period. I ha\ e no light thereto. After the expiiatxon of the 
hxed penod when I lepay the piincipal sum on the veiy day and in the veiy 
month in which I have recehed the sum, you may give up the field in Vai- 
shahh in that yeau You should pay dues, etc., and enjoy the produce. If 
anyone causes obstruction or hindrance then I am to be answerable for tlie 
amount due in such mamiei as you may ask me to be answeiable.” 

According to the rulings of this Court that document created 
a purely usufructuary mortgage and not a mixed mortgage of 
the character referred to in Farasharam v. Pullajh ao&\ It 
created no debt in respect of which the moitgagor could be 
sued except in the event of a breach cf the covenant for quiet 
enjoyment contained in the bond. This being so there was no 
debt due from the mortgagor which could be attached under the 
provisions of section 268 of the Code of 1882, The plaintiff^ 
however, as the holders or a rnone , decree against the assignor 
of the respondent 1, purported to attach a debt of Ids. 750* 
due by the mortgagor to the original mortgagee w hose represent- 
ative was the plaintiffs' j a igment-debtor, and having so attached 
the so-called debt, it was sold in execution and purchased by 
the plaintiffs. 

It is contended on behalf of the respondent 1 that the 
attachment and sale gave the appellants no right to possession 
of the mortgaged land for which they sue, and that argument 
found favour with the learned Judge of the lower appellate 
Court, 

We are of opinion that the Lwer Court's decision is correct. 
In the case of a purely usufructuary mortgage where there is 
no debt payable by the mortgagor, the procedure by attachment 
under section 268 is inapplicable. The procedure should be by 
attachment* under section 274, of the interest in immoveable 
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property and its sale in accordance with the provisions of the 
Code. 

The pleader for the appellants has, however, relied upon 
the decisions of this Court in Balclev Dhanrnp MarvacU v. 
llamchantha Bahant Kulharni*® and Tarradi Bholamih v. Bed 
Kashi*® in which the decisions of the Madras High Court in 
Appasami v. Scott^ and of the Calcutta High Court in JD ebendra 
K'i war Man del v Bnp Lall Bass W were followed. 

It is to be observed, however, that the learned Judges in 
delivering judgment in Taivach Bholanath v, Bai Kashi*® , were 
careful to point out that their decision was based upon the fact 
that the mortgagee was a mortgagee under a simple mortgage 
and was not in possession, and upon that ground the decisions 
in the other cases which we have been referred to may be distin- 
guished ftorn that now befoie us. 

We, therefore, affirm the decree of the lower appellate Court 
and dismiss the appeal with costs* 

Deo ee ofibmed* 

o. n. n. 
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APPELLATE CIVIL. 

Before M), Jas’ic^ Ch aid atari *r and Mr Justice Heaton* 

AN AND I BAI kom RAM PAI (oijginal Pliintiff), ^ppllla&t, v. HARI 
SUBA PAI and othebs (obiginal Dlflm>a*ts), Respondents.* 

Hindu L xw — Paitlt ion— Partial partition — Be- union. 

Out of six c -pniCuneis in a jo nt Hindu family, three sepuated under a 
deed of pax tit ion, fi cm i he i eat w ho contained 3011 1 as befoie. The Corn t found 
on thr»c facts that the 1 st three persons* either continued as befoie to he 
oo-pareeners or they must le held as having immediately ic-tuited with each 
other after executing the deed of partition. In appeal it was contended that 
there was no finding by the Couit as to an agreement to re-unite or any evidence 
recorded of such agreement . 

* Second Appeal No. 699 of 1909, 
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Held, overruling tlio contention, that the evidence was that the eo -parceners 
agreed to effect not a complete but paitLiI disruption of the eo-parcenerr, that, 
in other words, thiec or tliem separated f i ora the rest n,n 1 also inter se and that 
the latter agreed to ooniinue joint* 

Per Curiam. — -According v > Hindu Lav, lie who alleges partition must prove 
l L because “once is a p tuition made.’* If it is proved that there has been a 
breach in the state of union, the law piesumes that there has been a complete 
partition both as to parties and proputy. The presumption in o nest ion con- 
tinues until it is rebutted by pioof of an agiecment. v Inch mean^ proof of 
intention on the part of some to icmaiii muted as befoie and to confine the 
paitition to the lost, or, if the partition was intended to extend to the inteicst 
of all individually, there must be pioot that some of them ro united. 

Second appeal from the decision of T. Walker, District Judge 
of Kanara, confirming the decree passed bv K. Tt # Xatu, Sub- 
ordinate Judge of K umta„ 

Suit for declaration. 

The following genealogical tree shows the relationship of 
parties to the suit : — 

x V i 


<1 1’ iidi.it Xo ,3) Ram I\ii, 
muiifd 
All'll! i 


l T pindia 

(iMwtmt Xo. on 


V.. *** M 

(d*ftnl' itXn 1 


10 lm, 

. mm*, 1 

li*ll£ti 1 

'ill lo • 1 illti Xo. i) . 


frlii .lmm Uni AUupted 

ul<ipfcd y • viktili \\ it N ). 3 ). Sin pi Vii- 1 , 


At first the parties lived as a joint family. Ram Pai and 
Anandihai adopted Shriuivas as their son. Then in ISS8 there 
was a partition by which Upendra, Warnan and Ram Pai 
separated from the other three — Ilari, KeJiav and Shrinivasa. the 
la^t three remaining joint as before. The fifnt three al&o separated 
iii ter se. Sill sequent to the adoption, Ham Pai and Anandibai 
had a son bom to them, whereupon they allotted to their adopted 
son Shrinivasa one-fourth of Earn Pahs share. In 1892, 
Shrinivasa died a bachelor. 


In 1904, Anandibai filed the present suit for a declaration, 
that she was entitled to the share which Shrinivasa had in the 
property* 

The defendants contended inter alia that there having been a 
re-union of Shrinivasa with IJari and Keshav, they were entitled 
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to his share ; and that the plaintiff would not have any right to 
succeed in preference to Ram Pai, who was defendant No. 5. 

The Subordinate Judge held that the plaintiff had no right to 
succeed to Shrinivasa in preference to Ram Pai ; but as Ram Pai 
died during the progress of the suit, he further found that there 
was re-union between Shrinivasa, Hari and Keshav, lie dis- 
missed the suit. 

On appeal, the District Judge only went into the question 
whether Anandibai had a right to succeed to Shrinivasa, and 
finding it against her, dismissed her suit. This finding was 
reversed by the High Court and he was asked to dispose of the 
case on merits. Vide I. L. R., 33 Bombay, p. 404. 

On remand, the District Judge found that “ Hari, Keshav and 
Shrinivasa remained joint with each other, or (if the legal fiction 
is to be employed) must be held as having immediately re-united 
with each other after executing the partition-deed/’ He again 
dismissed the plaintiff’s suit. 

The plaintiff appealed to the High Court. 

/?. S. Tatter, for the appellant ' Under Hindu Law, re-union 
cannot he proved by presumption ; it must be proved as a fact. 
See Balahix Lad/turam v. ItvMmahid^ . Even if re-union be 
regarded as proved in fact, there can be no re-union between 
brothers. See Mitakshara, e.2, s. 9, pi. 3; Tasanta Kumar Singh a 
v. Jogcndra Natii Siug/tu^ ; Viskvanath Gangadhar v. Kra-hnaji 
Ganes/t® ; and LaJcs7miiai v. Gaiqut Moroha 0). 

S. V. Taleter , for the respondents : — The finding of the lower 
Court is that three of the co -parceners remained joint as before, 
and that finding is one of fact. The brothers having agreed to 
continue joint as before, there was no separation. 

Chandayabkae, J.: — The facts found by the lower appellate 
Court are shortly these: Upendra, Waman, Rampai (defendants 
Nos. 3, 4 and 5 respectively), Bari, Keshav and Shrinivasa were 
members of a joint Hindu family. The first three of them 
separated from the rest under a deed of partition in 1888 (Exhi- 
bit 44), the last threo continuing joint as before. 

0) (1908) L. R. 30 1. A. 130. (W06) 8 Bom. H. C. R. (A. C. J.) 69. 

(1905) 33 Cal. 871. W) (1867) i Bom. H C. R. ;0. C. J.) 160. 
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On these facts the lower Court has found that the last three 
persons either continued as before to be co-par eeneis or that they 
“ (if the lugal fiction is to be employed) must be held as 
having immediately re-uni teJ with each other after executing 
Exhibit 

The legal correctness of the latter view as to re-union is 
challenged by the learned pleader for the appellant on the 
authority of the Privy Council judgment in BalabuM Lailhurcm 
v. RuUmabai®. There it was held te that there is no presump- 
tion, when one eo-pareencr separates from the others that the 
latter remained united/* but that the agreement to remain united 
or to ic- unite “must be proved like any other fact/* It is 
contended that in the present case there is no finding by the 
appellate Court as to an agreement to re-unite and that there is 
no evidence of such agreement- The answer to that contention 
is simple. The evidence is that the co-pai ccners agreed to effect 
not a complete bub partial disruption of the co-parcenery, that, 
in other words, three of them separated from the rest and also 
into se and that the latter agieed to continue joint. The Courts 
below have found accordingly. The finding satisfies the law 
enunciated by the Judicial Committee ot the Privy Council in 
the case cited. 

According to Hindu Liw, he who alleges paitition must prove 
it, because “ once is a pai tiliou made-” If it is proved that there 
lias been a breach in the state of union, the law presumes that 
there has been a complete paitition both as to parties and 
property. The presumption in question continues until it is 
rebutted by proof of an agreement, which means proof of inten- 
tion on the part of some to remain united as before and to confine 
the partition to the rest, or, if the partition was intended to 
extend to the interest of all individually, there must be proof 
that some of them rc-united. In the present case the former was 
alleged and has been found established by the evidence. 

The decree must, therefore, be confirmed with cost*. 

Decree confirmed * 

R. R. 


(1) (19.3) L. r u 30 T. A . 330. 
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Before Sir Basil hcott, Kt , Chief Justice, and Mr* Justice Batchchu 

ABDUL ALL! ABDUL EUSEIN ind others (origin vl Plain Tirr&b 
Appellants,®. MIAKIUN ABDUL HUSEIN and others (original 
Ditendants), Rlspovdlm-* 

Civil Pi oeediue Colo (A i XIV of IS^2) } section s 1 , (b)-~&iut by a 

J fahomedcm to ? ecoiei a pot tion of a house — Pi ton suits with ; expect to other 
porttons—J&es judicita — Gift~*Xo estoppel by judgment in suit commenced 
after the gift — Pnmly in estate — Misjoinder of causes ofaUion — Costs 

A prior donee o£ piopeity cannot ba e^opp^l as being pmym estate 3 a 
judgment obtained m an aiLon against the donor commence l aftei the gift 

A Mahomedan plamtiff having hist chimed the property m suit as the hcii 
of his father on the giouud that hi^ mother hid no title to the propeity which 
she purported to dispose of by way of gift to the plaintiff s d lughfcei, cannot in 
the same suit contend tint Ins daughter had obt lined a good title to the 
property from his mother and he w is entitled to the propeity as the daughters 
father. 

Mem ant ilc Inieshnont and General Trust C imp in if \ , Rive, Vlate Trust, 
Jjtan , an l Ag< ncy Compam/i 1 ), The X if U Land , t)C , Company v Good® and 
Xai*~ Vtlah lilmi v. Xaza BcjaniW, followed 

Second appeal from the decision of W. Baker, Di&fcrict Judge 
of Surat, confirming the decree passed by J. E. Modi, First Clas^ 
Subordinate Judge. 

Suit to recover possession of a portion of a house. 

The house in dispute originally belonged to one Abdul Husen 
Kamrudin* who, on the 15th April 1879, sold it to his wife 
Mariaxnboo but continued himself in possession. Abdul Husen 
died on the 19th October 1884 leaving him surviving his widow 
Mariamboo, two sons, lsu£ Alii and Abdul Alii and one daughter, 


*■ Second Appeal No* 804 of 10C 8, 

CD flSM] 1 Ch. 578 at p t 595. (2) (18GB) L. It* 2 P. C. 121 at p, 182* 

CO (1802} 15 All* 1(8. 
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Hxjseist, 


Manekboo. The following genealogical tree explains the relation- 
ship of the parties : — 

Abdul Ila&eii =* ^raiiamboo. 

i , 

llsuf Alh == Fatwa Abdul Alii Maneltfcoo. 

| (plaintiff 21. (plaintiff 1). 1 


| ] Enxhiabco «= Miaklian Fatmat = Yusufatli 

Tayabhai 2 naboo ! (defendant 1), [defendant [clef aidant 

(plaintiff 3). (plainfcid 4). 2), 3). 


Manekkoo Khatijaboo 

(defendant 4)® (defendant 5}» 


On the 29th August 1S9S Mauamboo sold the ground floor of 
the house to Miakhan, the son of her daughter Manekboo. Bus 
that portion being in Abdul Alli’s possession, Miaklian brought 
a suit, No. r»58 of 1900, against Abdul Alli to recover possession, 
but the Court dismissed the suit holding that the sale-deeds in 
favour of Mariamboo and Miakhan were sham transactions 
without consideration. 

In the meanwhile on the 3rd June 1899 Mariamboo executed 
a deed of gift to her son’s daughter Rukhiaboo of the front portion 
of the second story of the house. 

Mariamboo herself brought a suit, No. 222 of 1900, against her 
son Abdul Alli to recover possession of the ground floor and part 
of the first story of the house -which were in his possession, but 
that suit also failed, the Court having held that the sale-deed 
passed to her by her husbaud was a sham transaction. She also 
filed another suit. No. 223 of 1900, against her son Esuf Alli with 
respect to portions of the first and second stories but that suit 
also failed for the same reason. 


In 1903 the plaintiffs, that is, Abdul Alli and the heirs of 
Esuf Alli brought the present suit against the heirs of Rukhiaboo, 
the donee under Mariamboo, to recover possession of the front 
portion of the second story of the house, the subject of the gift, 

Defendants answered inter alia that the sale by Abdul Husen 
to Mariamboo was not fraudulent and void and that by her 
purchase she had become full owner of the house. 
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The Subordinate Judge found that the conveyance in favour 
of Mariamboo was a good and valid transaction, that Mariamboo 
had become Ml owner and the gift by her to Rukhiaboo was nob 
invalid and that the decisions in suits Nos* 222 and 223 of 1900 
were not binding on Rukhiaboo as the gift to her was prior in 
date and she was not a party to those suits* He* therefore, 
dismissed the suit observing *— 

The reported dicta of high ]ud ciai authorities aie to the <*ame effect. In 
Hukumohand’s Oh il Pioeedme Code at page 160 it is said, “ It i& well audei- 
stood though not usually stated in express terms in words upon the subject 
that no one is puvy to a judgment whose succession to the lights of property 
thereby affected occurred previously to the institution of the suit. . . * Dr 
Bijelow says the giouud of privity is propeity and not personal relation* 
To make a man a privy to an action he must have acquired an interest in the 
subject-matter of tbe action eithei by inheritance, succession oi purchase, from 
a party, subsequently to the action * . Romei, J , held the same recently 
m Mercantile Insurance, etc, vs Raver Plate Co. (1804 English Weekly Notes 
9), observing that a purchaser could not bo estopped bemg privy in estate by 
judgment in an action commenced aftei the pru chase. 5 * 

This rule has been followed m India too in the cases m Dooma t>. Joonarain, 
12 W. R 362 , and Bonomalee v Koylash Chundei , 4 Cal. 692 , and Krishna] i tr. 
hitaram, I L. R. 5 Bom 496 ; and Sifca Ram v. Amir Begam, I L R.8 All. 324 ; 
and Naiz-Kllah Khan v. Nazir Begam, 15 AIL 108 ; and Chidden Singh v Durga, 
22 All 382. In Bitaram v, Amu* Begam, the Court said that section 13 of the 
Civil Procedure Code must be read as if after the v\oids C£ under whom they 
or any of them claim 55 the words (i by title arising subsequently to the com- 
mencement of the former suit” had been inserted. The case of Naiz-Ullah 
Khan t> Nazir Begam deserves notice, as there the assignee got his interest 
under a transfer during the pendency of the suit , yet the judgment in that 
suit was held not to be binding on him. 

On appeal by the plaintiffs the District Judge confirmed the 
decree. 

The plaintiffs preferred a second appeal. 

Modi with If. K. Mehta for the appellants (plaintiffs). 

Jtatanlal Banehoddas for the respondents (defendants). 

Scott, O. J. : — This suit relates to a portion of a house alleged 
to have been given away by one Mariam, the widow of Abdul 
Husen Kamrudin, to her grand -daughter Rukhiaboo, the daughter 
of Abdul Alii, the first plaintiff) and the wife of the first defend- 
ant Miakhan, , 


1911. 


Aedto Alii 

v. 

Miakhak 

Abdto 

Httsbin, 
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U3DTTL AXLI 

V* 

MiAkHAN’ 
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Hvsein. 
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The deed of gift in favour of Eukhiaboo was dated the 3rd of 
June 1899. 

In the year 1900. Maiiam found herself involved in three 
suits in all of which an issue was raised and decided against her 
as to whether she had any title to the house in question, which 
had originally belonged to her husband Abdul Husen Kamrudin. 
The decision against Mariam in those suits is now relied upon as 
evidence against Miakhan, the husband of Eukhiaboo, although 
not only were the causes of action in those suits concerned with 
a different portion of the house to that which was the subject of 
the gift in favour of Eukhiaboo, but the suits themselves were- 
instituted a year subsequent to that deed of gift. 

Without considering the question how far a judgment iu a 
suit relating to one portion of a house can be res judicata against 
the owners of another portion of the house, we hold that the 
judgments in the suits of 1900 are not admissible in evidence 
against Eukhiaboo on the ground stated by Mr. Justice Eorner 
in 1 Mercantile Investment and General Trust Company v. River 
Plate Trust , Loan, and Agency Company® : that “ A prior purchaser 
of land cannot be estopped as being piivy in estate by a judg- 
ment obtained in an action against the vendor commenced after 
the purchase”. To the same effect are the judgment of the 
Privy Council in The Natal Land, §c, Company v, Good and 
the judgment of the Allahabad High Court in JS'aiz-UllaA Khan w 
Nazir jBegam®. 

Then it is contended by the appellants that at all events the 
lower Court in deciding the suit should have considered Abdul 
Allies claim as one of the heirs of Eukhiaboo. 

Now the claim that was first put forward in this suit was put 
forward jointly by Abdul Alii with the children of his brother 
Esuf Alii claiming as the heirs of Abdul Husen Kamrudin on 
the ground that their mother Mariamboo had no title to the 
property which she purported to dispose of by way of gift to 
Eukhiaboo. They therefore claimed under a title derived from 

(1) [1894i] 1 Ch. m at j>. 595* (*) (1868) L, K. 2 C. 121 at p, 132. 

(3) (1892) 15 All. 108J 
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Abdul Huscix Kamrudin as his heirs and claimed in respect of 
his estate. That was a clear and definite cause of action. 

Abdul Alii, the appellant, now complains that he was not 
allowed to put forward in the same suit a case placed upon an 
entirely different cause of action, namely, that he was the father 
of Eukhiaboo, deceased, who obtained a good title to the pro- 
perty in dispute fiom Mariamboo. That cause of action relates 
to the estate of Eukhiaboo and is put forward by Abdul Alii 
claiming by derivative title as one of her heirs, and we think, 
it is clear that the joinder of two such causes of action in respect 
of two different estates is prohibited by section 44 (b) of the Civil 
Procedure Code of 1882, which was in force at the date of the 
institution of this suit. 

The appellant’s Counsel suggests that it might possibly be 
held, it a subsequent suit were instituted by Abdul Alii claiming 
as the heir of Eukhiaboo, that the matter is res judicata as it 
might and ought to have been put forward as a ground of 
attack in this suit. It is difficult to see how it can be put for- 
ward as res judicata since ex hjpolhm the subsequent suit would 
be between the same parties between whom the Court has 
decided in this judgment that the claim ought not to be and 
might not be put forward. 

The only remaining question is the question of costs. The 
learned Subordinate Judge states correctly that the defendants 
tiled written statements which are identical in their contentions. 
They are all members of the same family the only difference of 
interest being that some claim as heirs of Eukhiaboo and others 
claim as tenants. The Subordinate Judge, however, allowed 
the tenants one set of costs and the heirs another. When the 
matter went to the lower appellate Court the learned District 
Judge, although his judgment states that he confirmed the decree 
cf the lower Court and dismissed the appeal with costs, appears 
to ha\e allowed the decree to be drawn up awarding three sepa- 
rate sets of costs to the defendants. 

As all the questions in the case are before us in this appeal we 
are competent to deal with the question of costs; and we are of 
opinion that the defendants are not entitled to more than one set 


1911. 


Abdul Alli 
v* 

Miakhajs 
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Husein. 
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1911. of costs. We therefore vaty the decrees of the lower Courts m 

Abddl Am the matter of costs by allowing only one set to the defendants in 
Miakhas each Court. In other respects the decree is affirmed. 

HusSv The costs of this appeal must be borne by the appellants. 


Degree ‘partially varied, 
o. b. a. 


APPELLATE CIVIL. 


Before Sir Basil Scot/, Kt., Chief Justice, ami Mr. .Justice Batchelor, 

j9ll IBRAHIM HAJI YAKUB (original Defendant 5), Appellant, v. 
Jelrmry 23. CHUNILAL LALCHAND KABRE and ooikbs (oeiginal Plaintiffs), 
Bespondents .* 

Limitation Act (XV of 1877), section 19 -Contract Act (IX of 1872), sections 

208 and 209 Suit to recover money — Acknowledgment by defendant s 

Gumasta (agent) after his death-Beath of the defendant not known to 
plaintiff '■ — Limitation. 

Plaintiffs’ firm had dealings with one Ilaji Usman from the otli January 
1901 till the 25th October 1903. Haji Usman’s business was managed by a 
Gumasta (agent). Haji Usman, died in or about March 1903, and the plaintifis 
had no knowledge of his death. On the 2nd Jane 1903 the Gumasta wrote to 
the plaintiffs a post-card stating, “ yon mention that there are moneys due ; 
as to that I admit' whatever may be found on proper accounts to be owing by 
me ; you need not entertain any anxiety.” On the 30th May 1906 the plaintiffs 
brought a suit against the managers of Haji Usman’s estate to recover a certain 
sum of money on an account stated. 

The defendants pleaded the bar of limitation on the ground that there was 
no acknowledgment of the debt by a competent person. 

ffeld, that the suit was not time-barred. The Gumasta’ s letter of the 2a 
June 1903 was an acknowledgment within the meaning of section 19 of the 
Limitation Act (XY of 1877). 

The case fell within the provisions of sections 208 and 209 of the Contract 
Act (IX of 1872). The termination of the Gumasta’s authority, if it did 
terminate, aid not take place before the 2nd June 1903 as the plaintiffs did not 

; ' * Second Appeal Eo. 374 of 10C9, 
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know of the principal’s death, and the Giawsta was bound under section 20!) 
to take, on behalf of his late principal, all reasonable steps for the protection 
and preservation of the interests entrusted to him. 

Second appeal from the decision of C. Fawcett, District Judge 
of Ahmednagar, confirming the decree of M. V. Kathavate, First 
Class Subordinate Judge. 


Mil. 


fli'B.umt 
Ha. 1 1 Yakub 
«. 

CnUKIIATi 
Laicuas o, 


Plaintiffs’ firm had dealings with one Haji Usman Haji Oomar. 
The dealings continued from the 5th January 1901 till the 25th 
October 1303. Haji Usman’s business was managed by a 
Gu-hiasta. Haji Usman died in or about the mouth of March 
1903. The plaintiffs had no knowledge of his death. In June 
1903 Haji Usman’s Gnmasta wrote a post-card to the plaintiffs 
acknowledging liability on account of the dealings. The acknow- 
ledgment was as follows : — 

You mention ttat there ate moneys due j as to that I admit whatever may 
bo found on proper accounts to be owing by me : von need not entertain any 
anxiety. 

On the 30th May 1906 the plaintiffs filed the present suit 
against the defendants to recover Rs. 775 duo on an account 
stated. The plaint alleged that the defendants were in possession 
of deceased Haji Usman’s estate as PaucA of his caste and that 
defendant 1 managed it in consultation with the other defendants. 
The plaint further alleged that there were acknowledgments of 
the debt in two post-cards, dated the 2nd June. 1903 and 23rd 
February 190-1, and that the debt was due on current accounts, 

Defendant 1 answered that he had no presoflal knowledge of 
the debt in suit, that defendant 2 had instituted an adminis- 
tration suit. No. 361 of 1903, in the Bombay High Court and 
that Court had appointed a Receiver on whose report the 
management of the estate of the deceased was entrusted to the 
defendant who paid off all the proved debts and discharged 
defendants 2, 3, 4 and 5 from all liability and that the claim was 
time-barred, there being no acknowledgment of the debt by a 
competent person. 

The other defendants raised the same defences to the action, 

The Subordinate Judge found that the claim was proved and 
that it was not timo-barred. He, therefore, awarded the claim, 
O 051—4 



304 


THE INDIAN LAW REPORTS. [VOL. XXX.V', 


1913. 


Ebka him: 
Haji Yasub 

CaxmxAi. 
Lal< hasp. 


On appeal by tlie defendants, oho Dhtiict Judge con i fined the 
decree. 

Defendant 5 preferred a second appeal. 

P. J). £ ft ids for the appellant (defendant 5) The authority 
of the Gmifidu. terminated on the death of the principal 
section 201 of the Contract Act Hence the Gnmasta had 
no authority under section 19 of the Limitation Act to 
acknowledge the debt of the deceased principal . An acknowledg- 
ment passed after the termination of the authority is of no avail : 
PaihtUmaih TXoij v. Tejomoij Bmw/t®, Dino.aoyi Debi v. Hot/ 
TmeJmiput Singh®. Explanation 2 to section 19 of the Limitation 
Act requires that the agent ought to be duly authorized in that 
behalf and this requirement must be strictly construed. The old 
English Law did not recognize such authority in the agent. 
It was only latterly that power to acknowledge debt was given to 
a duly authorized agent : Banning on Limitation, p. 47 (3rd Edn.h 
Section 19 of the Limitation Act requires a strict construction 
and it cannot bo controlled by section^ 20S and 209 of the 
Contract Act. These latter sections are meant only to protect 
the agent in his dealings with others but are not meant to make 
such acknowledgment binding on the representatives when it is 
made on the principal’s death. It ernnot be said that tho 
acknowledgment in the present case was made for the pro- 
tection of the interest of the deceased principal. 


!• i 


h' 1 



D, 12. PalvauUicui for the respondents (plaintiffs) 1 The 
acknowledgment passed by the Gu./msta was valid. Section 
208 o£ the Contract Act provides that the termination of 
authority does not take effect till the third person knows of the 
death of the principal. In the present case the Gumasta was 
found to have full authority and the representatives of the 
deceased principal seemed to have authorized all the dealings of 
the Gnmasta* 

Scott, 0. J.:-*~Tt is admitted that the defendant 1, by an 
order of the Court made in an administration suit, is the manager 


CO (1870) 5 Cal. m 


GO (1879) L, R. n L A, 8 
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of the .property of Haji Usman Ilajji Oomar who died in or 
about March 1303, 

The plaintiff*’ firm had dealings with Haji Usman's firm at 
Malegroi, The business of that firm, according to the finding 
of the lower Court, was, during the life-time of Haji Usman, 
carried on by a Gimasla named Khanderao. 

The suit was instituted by the plaintiffs on the 30th of May 
1906 by presenting the plaint to the officer of the Court at 
Ahmednagar. In order that the plaintiffs may not be met by a 
bar of limitation they have to show that there was some aeknow* 
ledgment binding upon the estate given under section 10 of the 
Limitation Act within the three years anterior to the 30th of 
May 1900. The acknowledgment relied upon for this purpose 
is dated 2nd of June 1908. It is in the shape of a post-card 
addressed to the plaintiffs by the Gnmasta Khanderao from 
Malegaon in the name of Haji Usman Haji Oomar in which no 
reference is made to the death of the latter. It purports to be 
an answer to a letter from the plaintiffs relating to their 
account and concludes by saying ** you mention that there are 
moneys due i as to that I admit whatever maybe found on 
proper accounts to be owing by me ; you need not entertain 
any anxiety.’* 

The learned Judge oi the lower appellate Court has held that 
there was no reason to suppose that the plaintiffs at this time 
knew that Khanderao’s authority had terminated by the death 
of Haji Usman, and it is not alleged that they had notice of his 
death at that time, assuming the authority of the writer of the 
letter to give acknowledgment had terminated. 

It appears from the decision of the Privy Council in Mmiiram 
Seth v. Seth Mupekand^ that an acknowledgment in terms 
such as we have lef erred to would be an acknowledgment 
within the meaning of section 19, 

The question, then, is whether the Gnmasta Khanderao, who 
was in charge of the business on the 2nd of Juno 1903, could bind 
the estate of Haji Usman who died two months previously. 


1011. 
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(1) (1006) 33 Cal. 1047, 
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The learned Judge has held that there is a strong presumption 
in favour of the arrangement which existed in Haji Usman’s time 
as deposed to by the witness Khandcrao having continued with, 
at any rate, the implied authority of Haji UsmanS legal 
representatives, so far as to eo\cr the acknowledgment of the 
2nd of June. 


Accoidmg to the evidence of Khandcrao and a number of 
letters which w'eie proved in the ease, he carried on business for 
his master and generally managed the affairs of the firm, and his 
master always allowed him to write letters on behalf of the firm 
and never repudiated any of them. 

Under these circumstances, we think, that the case fails within 
the provisions of sections £08 and 209 of the Contract Act, The 
termination of Khanderao’s authority, if it did terminate, did 
not take effect as regards plaintiffs before the 2nd of June as they 
did not know of Haji Usman's death ; and Khanderao was bound 
under section 209 to take on behalf of the representatu es of his 
late principal all reascnable steps for the protection and pi ener- 
vation of the inteiests entrusted to him. The post-card ■written 
on the 2nd of June was, we think, a reasonable letter for the 
manager to write to a creditor who was inquiring about the 
moneys due to him, and was written for the protection tod pre- 
servation of the assets of the shop. We, therefore, hold that the 
suit was not barred by limitation. 

We affirm the decree of the lower appellate Court and dismiss 
the appeal with costs. 

Decree affirmed* 
o. m k# 
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APPELLATE CIVIL. 


B fait Mr JiiAill Chan / tv a l it and Mu Justice lAa/on. 

mMBAK K\J SH1RAM hUIMPI vnd inoihlr Original Pr vi\mr>), 
At pelt aists v ABAJI \ u ad CHIMNAJI PA r I EL KIIUIXD vnd otfi rs 

(ORIGINAL DeTINDVMS), EES! UNDENTS'* 

Constt action of statute — Btpcal — Civil Ft re hue C >h {Ait AT TV of 1SSI\ 
section 257 A ~~C ml Ft o<ed tno Code ( lot J r if 1 >0S) t pealing section 2j7 l 
—78 fed of the ? eptal o i a it ion 1J, clause {) of Ike DiAlhan Agticul- 
Unistf Belief Act {XI FI of 1S7 >)• 

Set tion 13, clause (e) of the Dohkhau Agrieultiuibts’ Ihlief Act (KVTI of 
1879) not Iiavin^ btm expiessb nps Uul is not ail ot ted by the n poal of sec- 
tion 257 A of the Civil Procedure Code, 1882, by the Civil Procedure Code 
of 190*?. 

Secoxd appeal from the decision of Gulabdas Laldas Nana- 
vati, First Glass Subordinate Judge, A. P., at Nasik, varying 
the decree passed by R K Bal, Subordinate Judge of Sinnar. 

The plaintiff filed this «*uit to recover the money due on a 
mortgage, which was passed to him by the defendants for 
Rs. 988*6-1, 

The defendants in then wiittcn statements admitted the 
genuineness of the deed, but pleaded that they were agricul- 
turists and asked for accounts to lie taken as provided by 
the Dekkhan AgricultuiistJ Relief Act, 1879, and prayed for 
instalments. 


Second App< il Xo 31 1- of 3010. 

f Tlit material portions oi the >ectic n run rs follow* — 

13. When the Court aujunis into tht hrstoi} and minis of a case under bcctron 
12, it shall— 

# i * m * 

open tho account betue tn the par tits from the cmnnnncement ot the transactions 
and take that account according to the lolloping rules (U at is to h\\) i~ 

# 5fr f 

(r) in the account of principal thou shall not bo debited to the chbtor any mouej 
which he may havt agreed to pay m umfcr mention of section 2574 of the Code of 
Civil Procedure. 


1911. 

Feh ua) g 2 ^ 
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The Subordinate Judge found that a part of the consideration 
for the mortgage-deed was a decietal debt; and though the sanc- 
tion of the Court under section 257 A of the Civil Procedure 
Code of 1882 for its incorporation in the mortgage was not 
taken, the whole consideration remained valid, as section 257A 
was repealed by the nuw Civil Procedure Code of 1908; and 
section 13, clause (<?) of the Dckkhan Agriculturists' Belief act, 
1879, became therefore inoperative. He, therefore, took accounts 
and found Rs, 3,330-4*0 remaining due on the mortgage, Jjt 
which he passed a decree in the plaintiff's favour. 

The First Class Subordinate Judge, on appeal, came to the 
conclusion that section 13, clause (t) not having been expressly 
repealed, was not affected by the repeal of section 25 7 A. He 
therefore held that so much of the consideration of the mort- 
gage as offended against the section should be excluded if it was 
severable, and accounts taken of the remainder. Taking the 
accounts, on that hash, ho found Rs. 480 duo on the mortgage, 
which he made payable in six equal annual instalments 

The plaintiff applied to the High Conit, 

D> R Vaiiardbfl,),, for the appellants —Section 257A of tlm 
Civil Procedure Code (Act XIV of 1882) docs not apply to 
this case. The section is repealed by the new Civil Procedure 
Code of 1908, The repeal lias the effect of repealing by implica- 
tion, section 13 (*) of the Dckkhan Agriculturists' Belief Act, 1879. 

R* R Desai, for the respondents - — The present suit was filed 
when the Civil Procedure Code of 18S2 was in force ; it is there- 
fore governed by that Code and not by the Civil Procedure Code 
of 1908. Moreover section 13, clause (c) of the Dekkhan Agricul- 
turists’ Relief Act, 1879, involves a question of right and is not 
merely procedural. Sec Falwabihi v. Gant&h®. 

Further, oven if the Code of 1908 were held to apply, the 
repeal of section 257A of the Code of 1882 cannot affect section 
13, clause (c) of the Dekkhan Agriculturists' Belief Act, 1879. 
See Maxwell on the Interpretation of Statutes, 3rd edition, 


0) {1007) SI Bom t 030 
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pp, 590 591 ; Reg»\\ Stock® ; Reg v. Ink ah bints of Merioneth - 
Reg. v Smith^ ; Ghu'ke v. BrudtanghW ; section 1 33 of 
the Civil Procedure Code of 1908; and the Genet al Clauses 
Act (X of 1897), section 8, clauses (<?) and (e). 

D> R. PahanlJum was heard in leply* 

Ohaxdavarkab, J —The question i-s whether seetion 13 ( e ) of 
the Dekkhan Agriculturists* Belief Act must be regarde 1 as 
lepealed in consequence of the repeal of section 257 A of the old 
Code of Civil Piocedure (Act XIV of 1SS2) by the new Code 
(Act V of 1308). That section of the Dekkhan Agucultuiists* 
Belief Act incorporates by reference section 25 7 A of the old 
Code,* and it is argued by Mr. Patvaidhan for the appellant 
that its repeal has the effect of repealing section 13, clause (/) 
of the Act also. But in the woids of Brett, L J., in Claile w 
BtodUvgV^ \ u Where a statute is incorpoiatcd by reference 
into a second statute, the repeal of the tir^i . . . by a third does 
not affect the second** Sec a Vo XLi'wel 1 on Statutes, 3rd 
edition, p. 390. 

For these i arsons, the <h*cuoe mud be conlinueu with eo*>V # 

ihnvi mnfnmt'h 
J*. ib 

(i) as“>* 8 a a i:. tob 

W (ISM) is ‘U\ 
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Before Mr. Justice Chanda* arlar and Mr . Justice Heaton* 

1915. GOYINDRAO NARHAR P INGLE (original Defendant— -J trjDGiiENT- 
1 elruaft/ 28, dettoiO, Afplll\nt, v. AMBALAL MOHANLAL (original 

PLAINTIFF— BiA EEE-HOLDJLtt), RESPONDENT.* 

Dili han A*fi 'null", },s(d Rcliij A<M XVII of Tl'i), section / *> B f — Tower to 
Older ini jjtprnt hi / hiJol uirnts— fk< # * * — Am*>J o, t a JAf ration *n f t of CouA . 
A deo co was pa^ed m term *5. * if an a'vjid. Ili *.1i \\a-> nm\ed at on ai nitra- 
tion out of Covik On pinamliugs being tihi.ii to execute the decree*, the 
judginuit-ekl'toi applied to the Cun.t i«» r an ouloi to make the decretal amount 
payable l>y uibinhuuits nmlcr action i 7 B or the Dekk turn Agriculturist** 
Relief Act, 1^70 : — - 

Held, that ihotW’i hid no pown to make any cider as to installments 
under section 15 B of the I Bid Inn Agriculturist^ Relief Act, 18? 9, which 
did not apply, ir.a-nm* h a; The application to rile tiro nwaul was net a suit of 
the description mentioned in ^ceiion thaw* (y). of Hie Act 

MJhnn v. iO/A l! and CJnJinn Jdam v. Mu]>a>nninJ Ifassan®)* 

o >inm»*ntv d on, 

Pi;ui i:rddXCis in execution. 

The demo under execution was passed in 3896, in terms of 
an award published by arbitrators on reference without the 
intervention of Court whereby IN. 7,001 wns found due on a 
mortgage* 

* i iM Appal No. 91 of 1910. 

1 The DckkUn Agikulituidb* Relief Act 'WIT of 1879], seitiou 15 B, mns as 
follows : — 

[\ } Ths < mirl i- ay m it- di-erctioii/m pacing a draco fa if Adaption, foreclosure 
or fulo hi nu 3 feuit of the dauMptkus li.oUioucd in section 2 , clause (y) or clause 
or in tin tour* of -. 1:13 pit a filings under a dec 1 cl* for ledcr.ipticu, foreclosure or sale 
pa<wd in any gu< h -uH, win tin r btfon* or afta this Act rmnes into force, direct 
that a »3 amount p 13 able hy the mat giigcr under that (hcioo A all bo payable in 
auch in^talmuiU, on httrli dales and ou ant h tenns n*> to the paunent of interest, 
and, sshvtii the mortgagee is in pos<(sdon, as to the appropriation of the profits and 
Accenntiim’ therefor, as it ihiuks fit. 
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In 1908, the decree-holder applied to the Court to execute 
the decree. The judgment-debtor, being an agriculturist, also 
applied to the Court to make the decretal amount payable by 
instalments, under the provisions of section 15 B of the Dckkhan 
Agriculturists’ Belief Act, 1879. 

The Court found that the amount payable under the decree 
on the 22nd November 1909, was Es. 11,692-12-9. It ordered 
the judgment-debtor to pay Bs. 2,692-12-9 to the decree-holder 
in part payment of the decree ; and on such payment the 
mortgaged property to be restored to the judgment-debtor. The 
remaining amount of Bs. 9,000 u as made payable in annual 
instalments of Bs. 1,000 each. 

The judgment-debtor appealed to the High Court contending 
that the lower Court was wrong in ordering the payment of 
Bs, 2,092-12-9 piior to the delivery of possession and that the 
amount of instalments was too high. The decree-holder filed 
cross- objections contending that the lower Court erred in making 
the order as to instalments. 

Coyajit with A 7 ", F. Gohlale , for the respondent, in support of 
cross-objections A decree passed in terms of an award is not a 
decree in a suit of the nature mentioned in clauses (y) and (z) of 
section 3 of the Dekkhan Agriculturists' Belief Act, 1879* To 
such a decree, the provisions of section 15 B of the Act cannot 
apply: see JIolicui v. Tulcaram and Gtnxjadhov SaViaruw v. 
MhJiadu 

Jayakar, with P. P. Kfane, for the appellant, in reply The 
decree in question is a decree for sale on failure to pay redemption 
money ; and as such is a decree contemplated by clauses (y) and 
(z) of section* 3 of the Dekkhan Agriculturists’ Relief Act. 
Referred to Qhilam Jilani v. Muhammad Ifassan&K 

Ciumi vaiikab, J. ; — So far as the appeal is concerned, it 
must fail. We disposed of the points argued in the course of 
the hearing. 

The cross-objections of the respondent must bo allowed for the 
following reasons. 

£1) (1895) n Bom 03. (1883) 8 Bom 20* 

O) (19Q1) L. IX, I. A. 51 at p. 58, 
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The appellants who is found by the lower Court to be an agricul- 
turist within the meaning of that term as defined in the Dekkhan 
Agriculturists 5 Belief Act, had an award made against him and 
in favour of the respondent by arbitrators on reference without 
the intervention of the Court on a mortgage; with directions as to 
payment of the mortgage money and sale in case of failure to pay. 
The award was filed in Court by the respondent and a decree made 
in its terms. The respondent having applied for execution of 
the decree, the appellant prayed for relief under section 15 B of 
the Act, The lower Court granted the prayer. 

It is now contended before us by the icspondent, in support of 
his cross-objections to the decree, that the Court had no power to 
act under section 15 B, because (it is urged) the original decree, 
of which execution was sought, having been passed on an award; 
is not a decree in a suit for sale as contemplated by that section 
read along with section 3, clause (y), of the Act. In support of 
that contention the respondent’s counsel relies on the decision of 
this Court in Mohan v. TulurotrM* , where it was held that an 
Application under section 525 of the Code of Civil Procedure 
(ActXTY of 1882) to file an award, to which agriculturist-dobfcois 
are parties, is not a suit within the meaning of sections 3, 12, or 
47 of the Dekkhan Agriculturists* Belief Act, The appellant's 
pleader, on the other hand, replies that the decision in question 
should no longer be regarded as good law binding on this Court, 
having regard to the judgment of the Judicial Committee of the 
Privy Council in G fad am Jtlani v. TtinliawmaH Tfassan^ , where 
their Lordships say, of an award made by arbitrators on reference 
by parties without resort to litigation, that proceedings described 
as a suit; and registered as such must be taken..,* to bring 
the matter" under the cognizance of the Count, and that the order 
made thereon is a 'decree' within the meaning of the expression 
in the Civil Procedure Code. 

It is to be remarked at the outset that the reasoning of the 
judgment of this Court in Mohan v. Tnkaiam 0) proceeds partly on 
tho consideration that the procedure laid down in the Civil 
Procedure Code with reference to an application to file a private 

0) 21 Bom, 03. (2) (1< 0 1) L. B, 29 I. A. 51 at p 58, 
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award is diffei cnfc from that prescribed for the hearing of an 
culinary suit. But though the procedure varies, the result is 
the same in one respect. In either case the Court passes a 
decree. And a decree, as defined in the Code, is a final adjudica- 
tion on the rights of the parties in a mtt* That makes a 
proceeding, which ends in a decree in terms of a private award 
filed in Court, a suit. 

To that extent the reasoning of the judgment in Mohan V. 
TnharamS ^ is fairly open to criticism. But a careful examination 
of the judgment with reference to the point, which the Court 
had to decide, shows that that reasoning was not necessary for 
the actual decision, and that the broad conclusion from that 
reasoning— viz,, that an application to file an award is not a 
suit within the meaning of the term in the Code of Civil 
Procedure— is an obitei dictum* 

If we look to the actual point decided by the judgment in 
question and to that part of the reasoning in it, which was 
necessary to support it, no inconsistency will be found between 
Mohan v. Tulauim® and the Privy Council decision in Ghnlam 
Ml am v. Muhammad Ilassan 

What the Corn t had to decide in Mohan v. Tidarm® was, 
whether a private award, to which agriculturist-debtors are 
parties, can be filed by Civil Courts without adjusting the 
account under the Dekkhan Agriculturists’ Relief Act. For that 
purpose the Couit had to consider whether such an application 
was a suit within the meaning of sections 3, 12, or 45 of 
the Act, 

That was the narrow question for decision. It was whether 
an application to file an award was a suit of the kind contem- 
plated by the Act. 

The latter portion of the judgment in Mohan v, Tnkaram^ 
examines some of the sections of the Act to answer it. Section 47 
(mistaken in the judgment apparently for section 43) enables 
parties to refer their dispute through a conciliator to arbitration. 
According to the Act, effect has to be given by the Court to the 
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award without scrutiny (section 45). Section 12 requires the 
Court to give effect to an agreement to refer a dispute to 
arbitration, when the parties ate beioie the Court, and to file it 
under s.ei’o a 522 of the Code ox Civil Procedure (Act XIV 
of 1882;. IV o:n the-, provisions the judgment proceeded to 
diaw its conclusion in the following words •— If the Legislature 
has thus thought fit to preserve the full effects oi an award in the 
case of a reference to arbitrators made after proceedings begun, 
there L, we think, no reason foe presuming that it had a 
contrary intention in the case of a reference and award prior to 
such proceedings. "We think wc ouglifc to follow the lining 
in (niTffjdilJiar S/fLhih\t,>r> \ . 21' d -Ir, Sonic and hold that the 
award should be filed without iuquny unlur section 12V 

In oilier wouU, the Couit is not empowered by thcDekkhan 
Agriculturists" Belief Act to reopen an award made go a private 
reference and go behind it for the purpose of taking accounts 
between the parties and pass a fresh decree under the Act. 
That is the point of the decision in Mo Inin, v. Tnlacam^ following 
GaatjmViai Saida* *tn v. Malta, jW Su.da; I'M and the ground nec-js- 
saiy and sulfieient to support it os given in the judgment, consists 
in the scheme and intention of the Act, according to which an 
application to file such <m award is not a suit of the kind con- 
templated by it 

This ground is, I think, unassailable. If, according to the 
scheme and intention of the Dekkhan Agriculturists Relief Aci, 
a private award must be given effect to by the Court when it is 
filed and a decree parsed on it without: reference to the provisions 
of the Act as to examination of the merits of the case from the 
commencement of the transactions between the parties, and as 
to the taking of an account between them, it would be nullify- 
ing the scheme and intention of the Legislature to hold that an 
application to file such an award is a suit of the kind contem- 
plated hy the Act. 

The principle of Mohan, v. Tuianm® and GangacUar Sahharam 
v. Mahad a Sant ajW so far is not touched by the judgment of 


<l)0£83)Sron 20. 
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the Privy Council. The Dekkhan Agriculfcutists’ Relief Act 
has been amended in some respects since bitli inhiguclhar 
Salhaiam v. 21aJitnln Sm/aji ^ and 21 oh tin v. Tulai'itm® 
expounded the law m 18S8 and 1895 respectively, and yet 
the Legislature ha 3 not meddle 1 the Act so as to show that 
the law in question is contraiy to its intention. 

That piinciple applies to the present case. Hue we hate a 
decree for sale passed in tonus of a pri\ ate awaul tiled in Court on 
application. Such an application may be a suit, but it is not a 
suit for sale Within the meaning oi clause (//) of section 8 of the 
Dekkhan Agriculturists’ Relief Act, because a suit for sale contem- 
plated by the Act is one in which the Couit is required to do 
certain things, which the Act by uccessaiy implication forbids 
in the case of applications to file private awards. 

On these grounds the lower Court’s decree mu-t be reversed 
and the i lulharf remanded for fresh hearing and disposal. 
Appellant to pay the costs of this appeal and cross- objections 
to the respondents. Other cost-> of the tbtrftha>l to be coats at 
the fresh hearing. 

I fu u on, J : — The appellant, the judgment debtor, asks for a 
doeieo nioie favourable to him than that modified by the First 
Class Subordinate Judge of Poona, lint I see no good reason to 
suppose that the discretion exerehed by the First Class Sub- 
ordinate Judge was euoneously or c\cn injudiciously exeicised. 
Tliciefore I woidd dismiss the appeal with costs. 
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The respondent «mbmit^ ly way oi cross-objections that the 
Subordinate Judge had no power under section 15 B of the 
Dekkhan Agriculturists Relief Act to alter the dcciee. His 
reason is that the decree was not obtained in a suit for redemp- 
tion, foreclosure or sale of the descriptions mentioned in section 3, 
clause (j/) or clause (j) of the Dekkhan Agriculturists* Relief Act. 
If there was not such a suit, then section 15 B does not apply 
and the Subordinate Judge had no authority to alter the decree. 

The decree was obtained on an award the result of arbitra- 
tion out of Court. The present decree-holder made an applb 
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cation to have the award filed. It was filed and a decree in its 
terms was made. It is this decree which the First Cla^s Sub- 
ordinate Judge, purporting to act under the authority given by 
section 15 B of the Dekkhan Agriculturists* Relief Act, has 
modified. 

The award related to a mortgage debt and provided how that 
debt was to be discharged. It has become a decree and is sub- 
stantially, it is said, a mortgage decree or a decree such as is 
made in a mortgage suit. This I will admit, for though it is 
not in form a decree which could be made under the Transfer 
of Property Act and perhaps not strictly in the form of a decree 
which could ho made under the provisions of the Dekkhan Agri- 
culturists* Relief Act, it is in substance the adjustment or 
settlement of a mortgage debt. Nevertheless the suit in which 
that decree was obtained was not a suit of the descriptions 
mentioned in section 3, clause (y) or (z) of the Dekkhan Agricul- 
turists* Relief Act. The suit was a suit to file an award. That 
is how the suit can bo and must be described. It cannot be de- 
scribed as a suit for foreclosure, or for the sale of property or 
for redemption ; and it io the description of the suit with which 
we are concerned. But in substance also there is no similarity 
between a suit io file an award even though the award relates to 
the discharge of a mortgage debt, and a suit for foreclosure, 
sale or redemption. In the former the Court is not asked to and 
does not determine the amount of the mortgage debt or the con- 
ditions on which or the way in which that debt is to be dis- 
charged. All these matters are determined out of Court and the 
Court only has to decide, if the question be raised, whether 
there was an award which the law regards as binding. In the 
latter kind of suit the Court goes into the relations existing 
between mortgagee and mortgagor, determines the amount of 
the mortgage debt, and how it is to be discharged. 


To me the two suits are essentially different; not alike either 
in description or in form or in nature. Therefore I would set 
aside the order of the First Class Subordinate Judge and allow 
the cross-objections with costs. 



VOL XXXV.] 


BOMBAY SERIES, 


81 ? 


I have not based my decision on the argument that an appli- 
cation to file an award is not a suit as was held in the case of 
Mohan v. Tulearam® , for there are difficulties in the way of 
following that decision in consequence of the observations of the 
Privy Council in the case of Ghulam Khan v. Muhammad Ilassan < 2 >. 
Whether the difficulties are insuperable it docs not seem to 
me to be necessary here to enquire* 

Decree reversed. 

n. it. 

( 1 ) ( 1895 ) 21 Bun. G 3 . ( 2 ) ( 1901 ) 29 CM. 107 • L 11 . 29 I. A. 53 . 


APPELLATE CJY1L. 

Before Mr. Jr dice Ch tn hmrlar and Mr. Judtc* Meal on 
LAKMIDA& IvHUSlIVL (origin vl Ik viNTirt), Appfllim, ? 

IvIICBlLVfj 1ND ANOTHER (OlllblNlL Dl TENT) INIs), RESPONDENTS * 

attire — Subordinate Jtuhje — Pu tonal new of disputed premises--* 

A ppre< 1 alio n of tudtnce ha td on the personal vuie. 

The plaintiff, in a suit to ed iblish 0 iscment of passing Ins rain-water o\ei 
tlu» <It fond nits’ field, tiled to make out Ins right by the evidence of his 
witnesssO* who depossol tint the passage foi the ram-watei had all along existed 
and was still visibV to the eye. The Srboidmita Judge visited the spot in 
question, at the request of bath pai tics, to test the \eiacifry of the witnes es ; 
but, finding that time was m ])usa a e at the spit, lie disbelieve 1 the witnesses 
and dismissed the suit. On appeal, it was contends d that the Subordinate 
Judge had wrongly decided the < use, heewse he lnd disposed of it, not by 
appreciating the evidence but by the light of his <>»vn view' of the passage — « 

Bel d 9 that thcio wa, 110 nioi in the pi online idoptcd by the Subordinate 
J udge. 

Second appeal from the decision of Yadilal Taraehand 
Parekh, First Class Subordinate Judge, A. P, at Broach, con- 
firming the decree passed by P. 0. Desai, Subordinate Judge 
at Wagra. 

Suit to establish the right to an easement. 

The plaintiff filed this suit alleging that he had the right of 
passing the rain-water on his land, over the adjoining field 
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belonging to the defendants* to the main water-comse on the 
other side of the defendants* field. He alleged that the defend- 
ants had put up an embankment on their land which prevented 
the rain-water from passing and* therefore, prayed for an order 
directing the defendants to remove the embankment, and for a 
permanent injunction restraining the defendants from obstruct- 
ing the passage of the water. 

The defendants denied the plaintiffs right to pass the rain- 
water and contended that it never passed through his field® 

In support of his case* the plaintiff examined four wit new** 
who all deposed that the passage of water had existed all along 
and was still visible to the eye. 

To test the veracity of the witnesses the Subordinate Judge 
\ i sited the spot m question at the request of both parlies. 
Finding on personal inspection oi the land that there were 
no traces of the passage deposed to by the witnesses* the 
Subordinate Judge disbelieved them and dismissed the plaintiff's 
suit. 

On appeal* this decree was confirmed by the- lower appellate 
Court. 

The plaintiff appealed to the High Court. 

A. A, Slink , for the appellant* relied on tiro eases of 3<y 
Coomur w Btndltoo lall^ ; Dicoil'a Nath Sanlitr v. IGovumo 
Kumar llajra® ; Moran v BhagLnl Lai Salui ^ ; London 
Geneial Omni hits Company, Limited v. lavtH a) ; and Kessowjt 
hsur v. G . id 2\ Hail v* ay Com pan //•") 4 

G. Thalore * for the respondent* replied cn the cases. 

Cii an o a. va it k a u* J. : — The point of law uiged in this second 
appeal* in my opinion, fails. The parties are the owners 
respectively of two fields, which are opposite to each other. 
Plaintiff* the present appellant* is owner of Survey No. 88* and 
defendants own Survey No. 87, The two properties are separated 
by a narrow passage. The plaintiff alleged that water from his 


<•*) (1005; 33 Cai 133. 
(1; i 1001] lCIi. 135. 
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field passed on from its south-west corner to the narrow 
passage \ that thence it flowed on to the defendants 5 field and that 
there it ran along a well-defined passage. The plaintiff com- 
plained that the defendants had obstructed this latter passage 
by raising an embankment so as to prevent the water entering 
his field. The defendants denied the existence of any such 
passage for water in the field. So the question at issue was 
whether theie was or had been any such passage as alleged by 
the plaintiff. Witnesses examined on behalf of the plaintiff 
deposed that the passage in dispute had existed all along and was 
still visible to the eye. 

Both parties thereupon requested the Subordinate Judge to 
visit the spot and see for himself whether the passage was still 
visible to the eye. Accordingly the Subordinate Judge visited 
the spot and in the presence of the pleaders of the parties satisfied 
himself that the passage in question was not visible \ and, 
therefore^ he disbelieved the plaintiffs witnesses and disallowed 
the claim without examining any of the defendants 5 witnesses. 

The plaintiff appealed to the District Court and contended 
that the Subordinate Judge had wrongly decided the case, 
because he had disposed of it, not by appreciating] the evidence, 
but by the light of his own view of the passage. The appellate 
Court disallowed the contention, holding that the Subordinate 
Judge was a at liberty to see the disputed property / 5 that it was 
necessary for him to see it, and that, having seen it in the 
presence of the pleaders of the parties, he was warranted In 
forming his own opinion on the case. 

In second appeal the same contention is repeated before us \ 
and reliance is placed by the appellant’s pleader on some 
decided eases, particularly on the judgment of the Judicial 
Committee of the Privy Council in JKmowfi Issur v* (?. L P, 
llmlway Company^. The other cases cited are Joy Coomar 
v. Bmidfaoo Lall^\ DwarJca Nath Sardar v. Prosmno Kumar 
Hajrd z \ and Moran v. Bhaghal Lai Sa/ia^K It is urged on 
the strength of these authorities that the trial Judge has erred 

{D (1907) 31 Bom. 381, (3) (1897) 1 C. W. X, 682. 

m (1882) 9 Cat 363, (4) (1905) 33 Cat 188. 
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in two respects, first, that he put his view in the place of the 
evidence, which the law did not warrant ; and, secondly, that he 
decided the ease without putting on record the result of his 
view, so 2b to give the plaintiff 1 an opportunity of mooting the 
impressions formed by the Judge by his inspection. None of the 
cases which have been cited has any cogent relevancy to the 
question which we have to decide here. All that was held 
in those cases is that a Judge ought not to substitute his view for 
the evidence in the case tried by him ; that when he visits a 
spot and makes observations for himself, the result of those 
observations must be used by him only for the puipose of 
understanding the evidence ; that in fact he should not ignore 
the evidence as if he had not heard it and dispose of the case 
merely by the light of what he srw on personal inspection. That 
law applies where the ease is obscure and the evidence can 
be best understood by a personal view. As was said in London 
General Omnibus Company , Limited v. Lovell® in such cases ts & 
view... is for the purpose of enabling the tribunal to understand 
the questions that .are being raised, to follow the evidence, and 
to apply the evidence.” But there are cases of a different kind, 
ca^es where, as remai ked by Farwell, J., in Bom ne v. Swan &• 
Irtgn-t , Limited® u it is the eye-sight of the Judge that is the 
ultimate test” In the present case, the witnesses examined for 
the plaintiff deposed that the passage, as to which there was a 
dispute, was still visible to the eye and that it could be seen at 
any moment, by anyone visiting the spot, and, therefore, the 
parties asked the Subordinate Judge to apply the most satisfac- 
tory test available, v*s., to go to the field and see for himself 
whether the witnesses for the’plaintiff were speaking the truth 
or not. Accordingly the Judge visited the spot. In other 
words, the Judge was asked by the parties to act upon the legal 
maxim, res ipsa loquitur (the thing speaks for itself). As is 
pointed out by the commentators of Best on Evidence, a jury 
is competent to take into consideration the locus in qm or to 
view the premises. The Privy Council decision in Kessowji 
Issur v. Gb L P. Railway Company® turns upon a different 

(i) [1901] 1 Ch. 135 at p. 130. (2) [1903] 1 Ch. 211 at p. 225, 

0) (ICO*) 31 Bom. 381. 
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set of facts altogether. There what their Lordships decided 
was that the High Court had acted illegally in deciding the 
question as to an event which had taken place one evening by 
the light of what the Judges had seen on another evening 
amidst possibly different surroundings. That cannot be said 
to have been the case here. Here the Subordinate Judge 
was told that there was a passage which existed* and which had 
ahoags existed* and which could be seen at any moment by the 
eye. The eye was the Judge and the case is governed by the 
principle of law enunciated by Harwell* J.* in the case above 
mentioned on the authority of some cases decided by the 
House of Lords. Therefore* in my opinion* there was no error 
in the procedure adopted by the Subordinate Judge and there 
is no law which bound him to record his view and explain it to 
the parties before deciding the case. The decree must be 
confirmed with costs. 

Heaton* J. : — I agree that the decree must be confirmed with 
costs. It does* however* seem to me that the first Court* the 
Subordinate Judge* has written a judgment* which is open to 
a good deal of criticism. Because from the way in which he 
has expressed himself he has given ground for the argument 
that he substituted his own impressions derived from the local 
inspection of the place* for the evidence in the case. But the 
result of the argument has been to convince me that in effect he 
has not done this ; but has only used the circumstances which 
were perceived at the local investigation for the purpose of 
understanding and appreciating the evidence. As the result of 
discussion the objection taken on behalf of the appellant 
ultimately resolved itself into this: that the Judge had not 
recorded in writing the circumstances observed at the inspec- 
tion, and the parties consequently had not had an opportunity 
of discussing those circumstances and dealing with them in so 
far as they affected the case. I think there is this in the 
objection that it would be much better that the Judge should 
record the circumstances which are observed at a local inspec- 
tion. In so saying I must emphatically add that I think 
he should record only facts and not impressions or inferences 
from facts* 
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But when a local inspection takes place we know that in the 
ordinary course of events the salient circumstances are pointed 
out on the spot and are discussed on the spot, and there is 
nothing in the case to suggest that the ordinary course of events 
was not followed here I assume that it was followed, and as a 
consequence I find that the defect in not recording the circum- 
stances in writing is a purely formal defect, which could not 
have misled the parties or caused injustice in the ease. For 
these reasons I think the appeal must be dismissed and the 
decree confirmed with cosh. 

Decree con famed, 

li, n 


APPELLATE CIVIL 

Before Mr. Justice Chandavarkar and Mr Justice Seaton 

JBHIWA bin JOTFBA (original Plaintiff), Appeal ist, o, DEVOIIAND 
-BE CHAR (original Defendant? No 1), Respondent # 

Civil Sto^ciuie Code (Act XIV of 18 S3), section d6 3 Minor — Compromise 
— Sanctio7i of Com t not obtained — Compromise not binding on minor . 

Wlicr. n suit, to vluoh a hnnoi is a pufcy, is conipionnsed and no lea\ e of tlio 
Comfc is obtained nndei section '(62 of the Civil Procedure Code (Act XIV of 
18S2) the compromise dooj noi I mil (ho muioi and is voidable Tlio fact tint 
it is foi the benefit of the rumor, or that be Ins denvel benetit fioin it, makes 
no difference' 

Second appeal from the decision of R. D Nagarkar, Joint 
First Class Subordinate Juige, A. P, at Poona, reversing the 
decree passed by E. Reuben, Subordinate Judge at* llaveli 
Suit for redemption 

The plaintiff su^d to redeem a mortgage that was executed by 
hi* father Jotiba Kauite in favour of Devchand Bechar (defend- 
ant No. 1) for Rs, 193-15-0 on the 23rd May 1893. 

In 1904, Maruti (another son of Jotiba) on behalf of himself 
and as nest-friend of his minor brother (the plaintiff) sued the 
defendant to redeem the mortgage. The suit was compromised, 


# Second Appeal No Sb4 of 1908* 
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and Es. 300 were acknowledged to be due to defendant No. 1. 
A decree was pa°sed in terms of the compromise : but leave of 
the Court, under section 462 of the Civil JProccduie Code of 
18S2, was not obtained. 

In 1906, the plaintiff, who was still a minor, sued to redeem 
the mortgage from defendant No 1. The defendant No. 1 
contended inter aha that the compromise decree was valid and 
binding on the plaintiff. The Suboidinate Judge found that the 
compromise in question was not entered into in fraud of 
plaintiff’s rights ; but his interests weie not pxoperly protected 
He, therefore, held that the compromise decree was not binding 
on the plaintiff] and on taking accounts found Rs. 20-12 due to 
the defendant No. 1 The plaintiff’s share in the property, 
which was one-half, was declared liable to pay Rs. 10-6 to the 
defendant No. 1. On appeal the Joint First Class Subordinate 
Judge, A.P., reversed the decree and dismissed the plaintiff’s suit, 
holding that the compromise decree was binding on the p lain tiff 
inasmuch as his interest did not materially suffer by the decree. 
The plaintiff appealed to the High Court. 

P V. Nitsure for the appellant. 

Gaclgtl , with V. M. LalzoaicUiun, for the respondent. 

The following cases were cited in arguments J lanoJ/ar Lai v. 
Jadv. Nath Singh (1) , Virupahhappa v, Shulappa and Basappa^ ■, 
Ghulam Ali Shah v. Shahalal Shah®. 

Chandavarkar, J. —The lower appellate Court has held that 
leave of the Court was not obtained under section 462 of the 
old Civil Procedure Code (Act XIV of 1882) That being the 
case, according to the provisions of that section the compromise 
could not bind the minor and was voidable. The Court under 
circumstances such as those in the present suit, where the minor 
comes forward to set aside the compromise, has no power to 
uphold it on the ground that it was for the benefit of the minor 
or that the minor had derived benefit from it. The Legislature 
has said in so mauy woids that a eornpi omise entered into by the 

(15(1903/1 li 331 A. 1.8 (1) (1901) 26 Bom. 109. 

0) (1901) 1\ 11 Kc. 3 of 1905 (Oh.). 
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parties to a suit, in which minors are interested* shall not hind 
the minor unless leave was obtained. See the observations o£ 
the Privy Council in Mcniohar Lai v. Jadu Nath Single and 
Vi ; ugnihJiappa v. Sliidcijipa and Basajppaf®. The compromise 
most be set aside as not binding the plaintiff. The lower 
appellate Court having disposed of the case on a preliminary 
point* we must reverse the decree and remand the appeal for a 
fresh hearing on the merits. Costs of this appeal on the 
respondent. Other costs to be costs in the appeal in the lower 
Court. 


Lea ee reversed . Case remanded . 

R. R. 

(I} < l9 °W L ' K 33 I. A. 128 (2) (1001) 20 Bom. 100. 


APPELLATE CIVIL. 


Bffiorc Mr. Justice Chandavarhar and Mr. Justice Seaton. 

GAN PATSING HIMATSING (original J udgment-dlbtor\ Appellant, 
V. BAJIBHAI MAHMAD ASMAL (original Deckle-holder), 
Respondent.* 


GujanU TaluMtin' An (Bombay Act VI of 1888), section 
Settlement Officer managing a Tdhhd&r’s estate— Creditor submitting Ids 
Claim-Time talen up before the TnluMdri Settlement Oficer-Rrchmon of 
time— Limitation Act (XV of 1877). 


i Wl T U a dmce f0r mOTtfy asainsfc G > a TilnkdAr, on the 22nd February 
1J03, and presented hw tot darhkast for execution on the 8th December 1903 
On the 21 st September 1005, Q>„ etote came by notice to be in the manage 

* Second App t al No, 501 of 1010, 

1 1 he section runs as follows * 

29E. (1) On the publication of a notice urder section 23B, sub section <]) no 

Execution of to lo ) CsMnoi decree again* foe 

»tnyid till < ertifltato nlcd lulutditr whose estate is taken under management 

,, . , ,, or his property shall he instituted or continued until 

„ ltk[ tta.tb.ZI2 

rZZ h y th ° "‘-TV 8 0ftCW 0f a Wlifctea ft PP lication f « certificate, aeeom- 
famed bj a certified copy of foe decree. 
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BiPnt of the Tcilukdari Settlement Officer under section 29B of the Gujarat 
Talukdars* Act, 1888, B submitted his claim to the officer on the 6th March 
1908 ; hut it was rejected on the 12th August 1908. B then applied to the 
Civil Court on the 12fck March 1909, and sought to bring it within time, by 
claiming to exclude the period taken up before the Talukdto Settlement 
Officer : — 

Held, that the period in question could not be excluded in computing the 
time for the darhhdd , for section 29E of the Act placed no absolute bar on 
B J s right to apply to the Court for execution by reason of the submission of his 
claim to the Taluk dari Settlement Officer. 

PROCEEDINGS in execution. 

The decree in question was a money decree obtained by one 
Bajibhai on the 22nd February 1903 against Gambhirsingji 
Hamirsingji, a TdlukdAr. Bajibhai fir^t applied on the Sth 
December 1903 to execute the decree. 

On the 21st September 1905, theTdlukdari estate of Gambhir- 
singji passed into the management of the T^lukdari Settlement 
Officer, who published a notice under section 29B of the Gujar&fc 
T4luk<Mrs’ Act, 1888, calling upon all persons having claims 
against the Tdlukdar or his property, to submit the same in 
writing to him within six months of the notice. 

Bajibhai submitted his claim to the Talukdari Settlement 
Officer on the 7th March 1906 ; but it was rejected on the 12th 
August 1908. 

On the 12th March 1909, Bajibhai filed in the Civil Court the 
present darhMst to execute the decree; and sought to biing^it 
within time by excluding the period of two years and five months 
taken by the ;Td,lukd£ri Settlement Officer in considering his 
claim. 


(2} Any person holding a decree against such T iluloUr or Jus propei’Dy shall bs 
entitled to receive from the managing officer, free of cost, the certificate required by 
sub-section (1), 

(8) In computing the period of limitation prescribed by the Indian Limitation 
Act, 1877* or by section 230 of the Code of Civil Procedure for any application for 
the execution of a decree, proceedings in which have been stayed or temporarily 
barred by reason of the claim not having been duly submitted, the time from the 
date of the notice published under section 29B, sub-section (l), or of the decree if 
it was passed subsequently to the publication of the notice, td the date of due 
submission shall be excluded. 
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The Subordinate Judge held that no exclusion could be allowed 
and rejected the darlchdst as barred by time. 

On appeal the District Judge came to the conclusion that the 
period should be excluded in computing time and held that the 
darlchast was in time. 

Gambhirsingji appealed to the High Court* 

G. S. Rao, Government Pleader, for the appellant. 

G, K> RareUiy for the respondent. 


Chanda vaukah* J. : — The learned District Judge has gone 
beyond the plain language of section 29E of the Gujarat 
TfUukdurs 1 Act in differing from the Subordinate Judge and hold- 
ing that the present darlhdst of the respondent for execution of 
his decree is not haired by limitation* The facts are as follows. 
The respondent obtained his decree for money against the 
appellant, a Tiilukdar* on the 22nd of February 1903 and 
presented his first da rich cist for execution on the 8th of December 
1903. It is admitted that from the 21st of September 1905 the 
Talukdari estate of the appellant came by notice to be in the 
management of the Settlement Officer under section 29B of the 
Act; and, as required by the provisions of that section* the 
respondent submitted liis claim under the decree in dispute for 
the consideration of the Officer on the 7th of March 1900. The 
respondent could not after that proceed with the execution of 
his decree through the Court without complying with the 
pi o visions of section 29E. Under that section he had to do one 
of two things before he could ask the Court to execute his decree. 
He had either to produce a certificate from the Officer that the 
claim had been duly submitted or to apply in writing to the 
Officer for such certificate accompanied by a certified copy of the 
decree and wait for the expiry of one month from the date of 
receipt by the Officer of the application. If the Officer gave no 
certificate within that month, the respondent's right to apply to 
the Court for execution revived* 


There was* therefore* no absolute bar placed upon the right of 
the respondent to apply to the Court for execution by reason of 
the submission of bis claim to the Settlement Officer. 
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The District Judge thinks that the respondent is entitled to 
deduct the whole of the time from the date of the submission to 
the Officer to the date on which the claim was considered and 
rejected by the latter, because submission, in the learned Judge’s 
opinion, means ee an attempt to explain and press the claim or an 
effort to settle it/* which in the present case was made, says the 
learned Judge, when the Officer rejected the respondent's claim 
on the 12th of August 1908. He relies in support of that view 
on a dictum in the judgment of the learned Chief Justice of this 
Court in Purushottam v. Bajbai^K That dictum heart, no such 
meaning as the District Judge attributes to it. 

The decree must, therefore, be reversed and the dctrlhcUt dis- 
allowed with costs throughout on the respondent* 

Decree : eve) seek 


0) (1903; 31 B ill 342, 
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MADAPPA HEGDE and others (Peiintiefs) v BAMKMSHXA 
NARAYAN 3311 ATT A ind oixiebs (Defendants). 

[On appeal fiom the High Conn of Judicatiue at Bomlny ] 

Mortgage— Construct ton of mortgage — Moitgage with interest partly in 
hind and partly in cash — Interest uhen payable— Suit for on ears of 
interest — Wolds amounting to covenant to pay yea l by yea? 

In this case their Lordships of the Judicial Committee hdd (reversing the 
decision of the High Couit) that on the true construction of the moitgags 
there was clearly a personal covenant to pay interest on the moitgage- money 
from year to year, and that the suit, which w^s foi aneais of interest, was 
theiefore maintainable. 

Appeal from a judgment and decree (2 2nd January 1908) 
of the High Court at Bombay, which reversed a decree (23rd 
December 19GB) of the Subordinate Judge of Karwar. 

# Present .—Loid Macnaghten, Loid fchaw, Lord Moisey and Mr. Ameer All. 

» 73.3—1 
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The question for determination in bhi? appeal was whether 
on the construction of a mortgage-deed, dated 2 1st July 1833, 
executed by the respondents in favour of the father of the 
appellants, the suit was or was not maintainable. The Courts 
in India differed in the construction of the deed, the Subordinate 
Judge substantially decreeing the appellants' claim and tho 
High Court dismissing the suit. 

The plain*; stated that Ramkrislina Narayan Bhatta, the first 
defendant, for himself and ako as manager of the joint family 
of which he was a member executed the mortgage-deed in suit 
to secure the payment of Rs. 30,000 mentioned in the mortgage 
as due by him and for interest on that sum. The mortgagor 
stipulated, among other things, that he would pay a sum of 
Ks. 200 in cash, and give bunches of hetelnuts and other articles 
cn 21st July 1894; that subsequently he would on 21st May in 
every year, or within two months after that fixed date, pay 
Rs. 1,200 in cash in respect of the interest accruing for the year 
on the said money, at the rate of i per cent, per annum, and 
also give the article-, mentioned above; that in default of so 
paying he would personally pay the interest in arrears, together 
with compound interest on the same at Uic rate of 4 per cent, 
per annum, and that he would repay the principal amount 
within d0 years. 


1 he material portions of the mortgage-deed according to a 
translation from the Kan arose original instrument made by 
Pandurang T. Koppikar (specially authorised translator) for 
the purpose of this appeal were as follows 


*1 li i\v ih'vw.1 tins document, m writing mortgaging tlie properties to be 
mentioned b* lov* forihe mt:il (or all iln* abuse dined sums, namely) Bs. 30,000 
tbidv tlouhan-l n.ii for tbs intact (Iheioon) to be paid in "the manner 
described below And making myself Hble no pay the said sum on the responsi- 
bility ol ttuso pi opeit.es and m case Uie\ should prove insufficient (to realise 

tho abo\e sum), to pty (tho cVlieit,) personally Until I 

pay you Ls. .. i,0l*0(m w»»nl.n) thiiLy ihoiio.uul nndei this agreement, I shall 
pay intercut m the following manner : -The interest on this piincipai amount 
from -lliw day ibiih up to Urn same date next year, t. c, for one yean is settled 
to be IK 2)0 (in w< ids; two Imndroi m cadi and five loads of piked cocoanut 
bnmvhes woxth ten annas, ten bamboos of the kind called Rhami Bidru v/o-fch 
five annas, 30 Lfty bundles of betel leaves worth evght annas, 12 twelve 
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bunches of li^o betelnnt woith two rupee &, 30 thnty jack fruits uoiili one 1 apee, 
five bunches of betel tree flowers worth five annas, and also hundred bundles of 
dried leaves. Of these, the cash money and jack fruits I shall gne on the 21st 
day of the month of May in the ensuing year 1894 A.D , and the bundles 
of betel leaves and bunches of betelnuts and also bunches of betel tree fiowers 
on the 80th of the dark half oi Kartxk next and the bundles of cocoanut 
branches and Sliami bamboos and also dried leaves on the 30th of the dark 
half of Magh next. And thereafter from the beginning of the second year, 
each year cash interest at the rate of 4 pei cent, per year amounting* to 
Rs, 1,200 twelve bundled, five loads of cocoanut branches, ten bamboos, fifty 
bundles of betel leaves, twelve bunches of betelnuts, thnty jack fruits, five 
bunches of betel tice flowers, and also hundred bundles of dried leaves, so 
much interest for each year as mentioned above I shall pay you that year, 
also on the dates mentioned above and go on taking (a) receipt ( Ishtu i merege 
haddlannu dydga varushadalh mellcanda vciidegalantc saJia ndnu nimage 
hottu rasMdi teg edit colluttd bandtene ) * And (of the items) of this interest, 
jack fiuits and diied leaves I shall deliver in the village of Ravilgon and all 
the remaining items I shall deliver over at your house m the village of Karki 
from time to fime. Audi shall pay }OU the principal amount Es. 30,000 
(in words) thnty thousand within 40 forty years from this date in ono sum 
together with the interest that might remain in ai rears and take hack this 
agreement with leceipt (of the above) endorsed thoreon together with the 
documents placed herewith If I should fail to pay the piincipal (sum of) 
money within the penod stated fijove, I shall pay foithwith on youi demand 
the principal and interest including interest at the same late for the subsequent 
period up to the date of payment. But until then if out of tho interest due 
for each year the money payable in cash should not he paid within the date 
mentioned above and the interest so omitted to be paid in time should 1 emain 
unpaid by me even within two months after that date, I shall, theieaftei, pay 
compound interest at the rate of 4 per cent, per annum on the said sum of 

interest. And although a period of 40 years 

is mentioned as the time within which the principal sum is to be paid off, if 
perchance, before the expiry of the said period, it be convenient to me to pay 


* This is a transliteration of the sentence in the original. The actual expression 
used in the original is “ baddi kottu ” which standing by itself may be literally 
translated as <c having paid interest,” The word “ kottu ” being a perfect participle. 
According to the grammar and idiom of the Kanarese language, however, when there 
aro more principal verbs than one in a sentence, they are not joined together by the 
conjunction “ and ” as in English, but all tbe verbs except the last one are conveifced 
into conjunctive or perfect participles, and the last verb indicates the tense, person 
etc, of the verbs. ( Vide rule 225 of Thomas Hodson’s Kanarese Grammar, 2nd 
edition# page 98, and rules 287 and 289 of A, S. MudbhatkaTs Kanarese Grammar, 
1st edition, p, 184.) 
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ami I offer top \y a.unma k*s than 1,000 one thousand lupees as part of 
tlio piiiuipil wdUatvo vioTiths aftar pivsnglhfl casMnfcoicst due cvciy yen' 
or by loo of Jnh o' on yo?:-, joa should receive the same without plead™ 
in.j; th L . o'.c'i'O o" the raid 40 yeai& peri id and pass to me a receipt duly 
ieg*-i jiLi And iion^Lateh nfui the whole pi Inc; pal sum of Ids 80,000 
tl-nty ilioiu-s-nd - pan! m full this deed is to be letmned (to me) 

Mjih a:i eii k* -i-i unt uf pa; meat, I; that case- v.hen as above sums arc paid 
in r.evmri ' t’ tb; pu icuvil, Intel esc on the remaining piincipal and tlio other 
su ticks (hi ie^po-t of inteicst) are to be paid as mentioned above. As to the 
inkir^t in ci ,h, i , you are to receive the same at the rate of 4 per cent, 

pot ami i mi cm the pvin.-«nl sums in balance (after each pait payment) until 
the v;b»le of the pihaipal i paid off. 8 

The plaintifis stated that since the execution of the deed the 
defendant had paid hi respect of interest only Rs. 1,085 consist- 
ing;' of cash and article-, according to the agreement ; and the 
defendant had not paid the interest due to elate since 21st May 
ISOS, The plainiiifri therefore brought the present suit on 18th 
July 1901 and piv.yc 1 for a decree awarding them “ (a) Ids. 7,200 
c ) >h inieiesS ior the Ai\ year - from 21st July 1S38 to 21st July 
1 03 at the rate of II- . J/200 in cash per year in respect of the 
rb>vr mmdm.m 1 hypothec^ on-doed, and (i) Us. 1,005-9-G 
comp maud hiteiv : la date on the amount of interest clue for 
the -aid dx according to. the forms of the agreements 

The total amount claimed \va.j its. 8,205-9-8. 

Written datemtm.< wire lilod hy the defendants; and issues 
were south d on the pleadings the only issue now material being 
No. 11 — ‘ whether the suit is maintainable under the terms of 
the mortgage- bond in suit ? '* 

On that isum t • ' o ft inordinate Judge said I entertain no 
doubt that the suit R maintainable under the clear terms of the 
mortgage-bond (il\hi } it i O sued upon" and decieed the plaint- 
iffs* claim. 

An appeal from thin decision to the High Court came before 
>h Cb Clamdavaikar and R, Knight, JJ,, whose judgment 
was in the following terms : — * 

H The lir-4 in Ihi.s appo 1 b vheihev the suit lies. The point urged 

by the k,trn*“ ? CmimcI foi tlio defendant is that; upon a proper construction of 
the usiut^ag(‘-de(*d there is no personal covenant on the part of the moitgagor 
U pay inkiest from year to yo.iv, and that tliexef ore ho is not entitled to bring 
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tbis suit. Tbe Subordinate Judge has bold agiinsb tbe defendant and passed 
a decree in favour of tbe plaintiffs Tb % moil gage-deed has been re id out 
before us and Laving carefully considered tbe content* of it, wo a^c ot opinion 
that Mr. Eobeitson’s contention must prevail. The terms of tbe deed are free 
from ambiguity. It starts by saying that tbe property covered by tbe mortgage- 
deed is hypothecated for tbe sum of Es 80,000 and interest, and that that sum 
shall be payable out of it, the said pi opeity. That is tbe dominant clause in 
tbe deed and, according to it, there is no peisonal oblig rtion to pay interest 
annually. 

“ Then tbe deed goes on to provide for the mannoi in which interest shall be 
paid. As legards that tbe provision in tbe deed is as follows — e We shall,’ says 
tbe executant, ‘ take receipts from you on payment of interest from year to yeai 
in the manner provided above There again tbeie is no covenant. It only 
means if interest is paid from year to year, receipts shall be taken. And a 
covenant should not be implied unless tbe language of the document is quite 
clear See James v. Cochrane^), where Paike B. says — { According to tbe 
rule of law on tbis subject — and tbe whole case turns upon the application of 
that rule— -no piecise words are necessaiy to constitute a covenant : provided 
we are able to collect an agreement by tbe parties that a ceitain thing shall be 
clone* that will be sufficient to enable ns to say that a covenant is cieated. But 
we must be satisfied that tbe language does not merely show that tbe parties 
contemplated that tbe thing might be done, but it must amount to a binding 
agreement upon them that tbe thing shall be done.' In the mortgage-deed 
bofoie us tbeie is no agi cement by tbe mortgagors that they *Jia]l pay interest 
annually. All they say is that if they pay they shall take receipts foi the pay- 
ment— which is a different thing from a personal covenant. 

(i Then there is another passage m the document which &uppou> the con- 
struction which Mr. Robeifson has asked us to pat upon the document. There 
the mortgagors say that should the piopeity hypothecated prove insufficient to 
realise the amount of the principal and mteiesfc the mortgagors shall be 
personally liable for the deficit of the amount which may have to be realised. 
That shows that the question of peisonal liability was present to the minds of 
the parties, and that whenever they intended that a personal liability should be 
imposed, they used express and apt woids to bring out then meaning. These 
words have not been used with reference to the clause as to the annual payment 
of interest. It is unnecessary to pursue other clauses, because they all go to 
support our conclusion. 17 

The High Court* therefore* reversed the decision of the Sub- 
ordinate Judge and dismissed the suit. 

On this appeal which was heard ex pa tie, 

De Gruyiher JT. C. and Ross for the appellants contended that 
the High Court bad misconstrued the mortgage-deed of 21st 

(1) (1852) 7 Exch. 171 at p e 177. 
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July 1898, and had wrongly held that the suit was not maintain- 
able. There was, it was submitted, an express peisonal agree- 
ment by the defendants to pay interest every year, and this 
was ne\ er denied by the defendants, who had merely contended 
that the peisonal liability could not be enforced under the 
mortgage-bond until the sale proceeds of the mortgaged 
property, fell short of the amount due, and that the suit 
for interest on the personal covenant was premature. The 
prousion for payment of compound interest showed that the 
interest became due and was payable every year, and the other 
portions of the mortgage-deed did not support the construction 
arrived at by the High Court. If it was considered that there 
was no express agreement to pay interest every year, such an 
agreement could at least have been implied from the terms of 
the deed The High Court had overlooked the fact that the 
interest was payable partly in cash and partly in kind, and that 
there was nothing in the mortgage-deed to show that part of the 
interest (namely, that payable in kind) was to be paid every 
} ( a E and payment of the rest of the interest (namely, the cash) 
was to he postponed for 40 years, as the High Court had held. 
The mortgage-deed, one made aeeoiding to the practice prevail- 
ing in the mofu&il and not by a professional lawyer, should have 
been construed not with reference to English decisions but in 
accordance with the real intentions of the parties as evidenced 
by the terms of the deed. 

1 ( )II June 13m: — The judgment of their Lordships was 
delivered by 


Lomu Ma.lN iGiiixx — Their Lordships are of opinion that the 
judgment of the High Court i* erroneous The learned Judges 
mutt Ki\ c been misled by some erroneous translation, because on 
a certified translation before their Lordships nothing can be 
clearer than that there is a covenant to pay interest from year to 
year. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be allowed and the order on appeal 
reversed, and that the case should go back to the High Court so 
that the other issues may be dealt with. 
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As regards costs the appellants are entitled to them here and 
in the High Court. The costs in the lower Court will abide 
the event of the further hearing in the High Court. 

Solicitois for the appellants : Messrs. T, A. Wilson anti Co* 

Appeal allowed , 

J t. w. 


ORIGINAL CIVIL. 


Before Sir Basil Scot^ Kt , Chief Justice, and Mr, Justice Batchelor • 

SIDXOK HAJI HOOsEIN, Appellant and Dependant, v. BRUEL 
\nd Oo , Respondents and Plain hits.* 

Landloi d and tenant — Sub-lessee — Avoidance of lease— Vacant possession — 

Holding om — Tiantfer of Pjqpertg Act (IV of 1881), section 108. 

The plaintiffs were lessees of a godown for one year fiom 1st April 1903, at 
a monthly rent Fiom 1st Miy 190S they sublet it on the bane term's for the 
remainder ofc their lease to the defend int who used it for sioung bags of sugar 
Oil 5th December the godo vn was paitially deployed by fire, and a quantity of 
sugai therein considerably damaged. The defendant’s insurers came m to take 
charge of the salvage, but sooi aftei sold the remains of the sugar to G. M., and 
the latter then took possession, and continued m possession, sorbing the sugar 
until 16bk February 1901. Meanwhile on 10th December the plaintiffs had 
written to the landlord adding him of the tue and of then termination of the 
lease m consequence The landlord, however, insisted on then liability to pay 
lent until such time as vacant possess on should be given to him. The defendant, 
in answer to a bill fox lent, wrote to the plaintiff* to the effect that he 
had terminated Ms lease on account of the file, and would not pay more than the 
proportionate rent for the first 5 days, of December As, however, vacant 
possession was not given until iGbh February (on which day G. M went out of 
possession) the plaintiffs sued the defendant for lent and for use and occupation* 

Held, that the plaintiffs could not exeicbe their option to terminate the lease 
until 4 h J put the landlord i ito possession If the avoidance of the lease unde* 
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Held, father, that the abandonment to the insurers by the defendant Was 
effected for his benefit, and, in the absence of evidence that the insurers and 
their vendee G. M. kept the sugar in the godown in spite of protests by the 
defendant, the latter (as between the plaintiffs and the defendant) must be taken 
to have been in occupation either under his original tenancy or under a similar 
one resulting from his holding over 

Tins was a suit filed by the plaintiffs to recover from the 
defendant a sum alleged to be clue either as rent or as compensa- 
tion for use and occupation of a certain godown in Olive Road for 
the months of December 1908, and January and February 1909, 
The godown in question was leased to the plaintiffs by one 
Lakhamsey Napu for 12 months from 1st April 1908 at a monthly 
rent of Rs. 1,100, and sublet by the plaintiffs to the defendant 
at the same rent from 1st May 190S for the remaining period of 
their lease. The defendant used the godown for the storage of 
bag's of sugar, and paid the rent regularly up to 80th November 
1908. On 5th December 1909, however, a fire broke out and the 
godown was badly damaged, the roof being entirely destroyed 
and several doors and windows partly burnt. Immediately 
after the fire the salvage corps of the Insurance Companies, with 
whom the defendant had insured his sugar, took possession of the 
godown and the goods in it. After 3 or 4 days, however, they 
sold the sugar to one Lnlam Mahamad Azam, who at once went 
into possession and began to sort the sugar and to put it into new 


section 108 (e) of the Transfer of Property Act (IV of 1882)(i) was effectual 
without surrender of vacant possession, the plaintiffs by failing to give vacant 
possesion veie holding over after the ieimination of their lease and weie liable 
for rentundei an implied monthly tenancy on tlie same terms as hefoie If the 
avoidance was ineffectual, the lease continued until put an end to by mutual 
consent. 


(0 faction KS >a ui the Transfer of IVopm ty Act runs as follows 


lOd j'}» If by me, temp st or deed, or violence of an army or of a mob or other 
h routable loivc. any mite* ad part of the property lie wholly dost ioyul or rendered 


Svij’s^iiiu ally and permanently unfit lor the purposes for which it was let, tho lease 
bkiff, at the option of the lessee, be vad. 


Pro\ Mu.l tlut, if the injury be cceadnwd. by the wrongful act or default of the 
lo&a’C, bo tdi a 11 not be entitled to avail hlmielf of tho benefit of this provision. 
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On 10th December the plaintiffs wrote to Lakhamsey Xapu • 

“We herewith, beg to hand you onr cheque for Rs. 1,100 in payment of the 
November rent of the godown in Clive Road leased by us from you. 

As the godown has now been burnt} please note that our agtecment cc ases 
until such time as it shall have been thoroughly repaired and made fit for the 
storage of goods.” 

Lakhamsey replied on 11th December, the material portion of 
his letter being : — • 

a In reply to the second paia. of your letter under reply, I beg to say that 
you will have to pay the lent of the godown as sugar bags and other hutch a, 
are still lying therein, and until the godown is cleared and possession given of 
it to me, please note that you are responsible for it. You will please advise 3 our 
sub-tenant to lemove sugar bags and other 7i utclu'o.** 

The plaintiffs, being unable to give vacant possession to 
Lakhamsey, in fact paid rent to him for tho month of December, 

The defendant, in response to a bill from the plaintiffs for the 
rent for December, wrote the following letter to them on 9 th 
January 1909 

u With reference to the rent bill for the month of December last in respect of 
the godown in Clhe Road , . . sent to me, you are aware that tho godown in 
question having been destroyed by lire on the evening of the 5th December, 
I exercised my option to terminate the tenancy, and the same is at an end, I 
am not therefore liable to pay rent for the month, beyond tho 5 days that the 
godown was lit for use and I am ready and willing and hereby offer to pay you 
pi opor donate rent for the said 5 days The same will be paid on your sending 
an amended bill.” 

In answer to this the plaintiffs wrote (inter alia) : — 

6i We beg to inform you that wo find the godown is full of your salvage and 
therefore it is still in your occupation. We must insist upon your paying us 
the rent in full, and retain you our bill herein enclosed,” 

Vacant possession was not given* to Lakhamsey Napu till 10th 
February 1909, 

The suit was filed on 23rd March 1909, and came on for hearing 
before Davar, J., who passed a decree in favour of the plaintiffs for 
rent from 1st to 5th December 1908, and for compensation for use 
and occupation thereafter till loth February 1909, 

The defendant appealed. 

P 719—9 
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1910 ' Weldon, with Jim alt, for the appellant : — Relationship is 

hiBicK Hajx implied in a suit for use and occupation. If there was 
' no relationship between the parties, the suit must fail: 

Barsi, & Co. f 01 . c ] ama ^ es liave not been claimed. There was in fact no 
lelationship after the respondents’ notice to Lakhamsey on 10th 
December. After that notice, if a right existed in anyone to 
claim against the appellant, it must have been in Lakhamsey 
alone. More probably the only right existing was that of 
Lakhamsey to sue the purchaser of the sugar as a trespasser. 
It is noteworthy that the word used in section 10S («) of the 
Transfer of Property Act is ‘ void ’. The lease docs not merely 
determine: it is void. With regard to the sufficiency of notice 
given by the appellant, see Kun/tayen llaji v. Magan^ and 
Baliaramflit i v. Vaandeo'-^. 

Betalwad, with him Jmdine, Acting Advocate General, for the 
respondents : — The lease by Lakhamsey to the respondents was 
not in fact terminated by the letter of 10th December The eoi re- 
spondence and the facts show that cleuily. The letter itself is noc 
such an avoidance or the lease as is contemplated by section 10S (c) 
of the Transfer of Property Act. The respondents paid the rent 
for December, and Lakhamsey accepted it. Finally, they did not 
give him vacant possession. They were obviously still his lessees 
I) ui ther, the appellant’s notice of avoidance was not given within 
reasonable time. He had continued in possession as if nothing 
had happened. In any case the notice could not make the lease 
void * alt initio 3 , hut at the most only from the date of the notice : 
Mitramset/ v. AhmedUiaPh But even after that date, he failed 
to give vacant possession, and thus continued liable. 

// ’eldon, m reply : — The letter from the respondents’ solicitor 
to Lakhamsey on 20th January states clearly that they arc 
exercising their option. The rent for December may possibly 
liave been paid miner a misapprehension as to their rights, The 
appellant was not using the godown. He had no concern with 
the purchaser of the sugar. In Dlmravmy v. Ahmedhhn ( 3 > there 
was no question of sub-tenancy. 

f 1 . (1893; 17 Mad. 98. (2) (18SC) 22 Bom, 348. 

W (1898) 23 Bom. 15 at p. 19. 
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Scott, 0. J. : — The plaintiffs rented from one Lakhamsey Napxi 
a godown in Clive Road from the 1st April 1908 to the 81st 
March 1909 at a rent of Rs. 1,100 per mensem with liberty to 
sublet it or relet it and the landlord agreed to keep the godown 
in good order and repair. 

On the 17th April 1908 the plaintiffs relet the godown to the 
defendant for the remainder of their term, i. e. } from the 1st 
May 1908 to the 31st March 1909 at the same rent and agreed 
to execute every kind of repairs. 

The defendant occupied the godown and Used it for the stor- 
age of bags of sugar. On the 5th December 1908 the godown 
was much damaged by fire, the roof and some doors and win- 
dows and the plastering of the walls being destroyed. On the 
10th of December 1908 the plaintiffs sent to Lakhamsey a 
cheque for the November rent and wrote that as the godown 
had now been burnt their agreement ceased until it should have 
been thoroughly repaired and made fit for the storage of goods. 

Lakhamsey replied on the 11th December that plaintiffs 
would have to pay the rent of the godown as sugar bags and 
other ktitcJifa were still lying therein and that until the godown 
was cleared and possession given to Lakhamsey the plaintiffs were 
responsible for it. 

These letters are consistent with complete ignorance on the 
part of the writers of the provisions of section 108 (e) of the 
Transfer of Property Act under which the plaintiffs had the 
option of electing to treat the lease as void. The letter of the 
10th of December rather indicates that the plaintiffs wished to 
have the godown repaired by Lakhamsey for their benefit and 
that rent should be suspended during the repairs. 

At any rate owing to the conduct of the defendant and his 
assignees in not vacating the godown the plaintiffs were unable 
to let Lakhamsey into possession and accordingly paid rent for 
the month of December. 

On the 16th January 1909 Lakhamsey recommenced the cor- 
respondence by threatening to charge Rs. 2,000 from the 1st 
February if the possession was not given on the 31st January 
in consequence of the plaintiffs holding over* 
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The plaintiffs then resorted to solicitors and on the 20th 
January wrote that the ^odown having been destroyed by lire* 
on the 5th of December 1908* they exercised their option to ter- 
minate the lease and denied liability for rent after the 1st of 
January. 

On the same date the landlord Lakhamsey replied that the 
plaintiffs could not exercise their option to terminate the lease 
until they put him into possession of the godown. To this 
position Lakhamsey adhered* and in this position the plaintiffs 
appear to hare acquiesced until Lakhamsey was* owing to the 
removal of the sugar stored by the defendant* able to take 
possession of the godown. 

The position taken up by Lakhamsey was* in our judgment* 
perfectly correct* and was in accordance with the provisions of 
section 103 (/;;) of the Transfer of Property Act. If the avoid- 
ance of the lease under section IQS (e) was effectual -without 
surrender of vacant possession* the plaintiffs by lading to give 
\aeant possession were holding over after the termination of 
their lease and were liable for rent under an implied monthly 
tenancy on the *amc terms as before. If the avoidance was 
ineffectual the lease continued until put- an end to by mutual 
consent. 

The defendant’s position from the time of the lire was that 
he abandoned his sugar to his insurers who sold it to Gulam 
Mahamad Azam The defendant did not make any arrange* 
ment to empty the godown on abandoning to the insurers but 
says he gave notice to the plaintiffs immediately the lire took 
place that he avoided his lease. This story was, -we think 
rightly* disbelieved by the learned Judge. Gulam Mahamad* 
the purchaser of the sugar* utilized the godown as a place in 
which to put the sugar into different bags. Until this was done 
the sugar was not removed. The godown was vacated finally 
on or about the 16th of February. 

The defendant on the 9th of January 1909 gave written 
notice to the plaintiffs that he had exercised his option to ter- 
minate the tenancy. The plaintiffs replied that as the godown 
was full of his salvage it was in his occupation and he was 
therefore liable for rent* 
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In our judgment this contention was correct* The abandon- 
ment to the insurers by the defendant was effected for Ms 
benefit and, in the absence of evidence that the insurers and 
their vendee Gnlain Mahamad kept the sugar in the godown in 
spite of protests by the defendant, we think that as between the 
plaintiffs and defendant, the latter must be taken to have been 
in occupation, either under his original tenancy or under a 
similar one resulting from his holding over. 

In our judgment the respective tenancies of the plaintiffs and 
the defendant terminated upon Lakhamsey entering into posses- 
sion on the 16 th of February by the consent of all parties 
interested. The defendant is, therefore, liable for the rent to 
plaintiffs up to that date. 

We accordingly affirm the decree of the lower Court and 
dismiss the appeal with costs. 

Attorneys for the appellant : Messrs. Thahitdas and Co . 

Attorneys for the respondents : Messrs. Peslonji , Rmtomji and 
Colah . 


Decree affirmed . 
K. M d. K. 


ORIGINAL CIVIL, 

Before Mr, Justice Robey Uon. 

DHAIbH ANKER AMBASHANKER, Plain-tot, t>. MULJI A SHAH AM 

AND OTHEBfe, DEFENDANTS. 1 * 

Practice— Seem if 1 / for co$U— Infant plaintiff— Civil Procedure Code 
{Act V of 1908)) Schedule I Order XXV \ rule 1 , 

It is not deniable to run any lisk of ‘topping a suit filed on behalf of an 
infant, which may be a proper suit to bring, merely because of some inability 
on the part of the next fnend to give security for costs. 

Proceedings in Chambers. 

The plaintiff was a minor, and sued by his nest friend {inlet 
alia) for an injunction restraining the defendants from per- 
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forming the marriage of one Bai Mam to the fourth defendant; and 
for a declaration that the said Bai Muni was lawfully betrothed 
to the plaintiff himself. The first defendant took out this 
summons calling upon the plaintiff’s next friend to show cause 
why he should not give security for costs. The summons was 
argued before Mr. Justice Bober r son. 

Demi appeared for the plaintiff tu show cause. 

Set ahead appeared for the defendants in support of the 
summons. 


Robertson, J. s— This is a summons whereby the next friend 
of the plaintiff is called upon to show cause why he should not 
be made to deposit in Court *ueh sum as the Honouiable Judge 
may deem sufficient as security for the first defendant’s costs of 
this suit. 

It appears that the next friend and the plaintiff are both 
residents outside the jurisdiction of the Court and do not own 
immoveable property in British India, and under those circum- 
stances, it is urged, the next friend ought to be directed to give 
security for ecc-is. 

The decision in Bombay, winch has the most bearing upon this 
point, is the case of Bat Poieu.n y. Devji lleghjB 1 ' 1 . It appears 
from that case that it was laid clown that except in exceptional 
cases neither an infant female plaintiff nor her next friend ought 
to be required to give security for costs. In his judgment 
Sir Charles Farran says at page 102 ; “ If, then, the next friend 
of an infant plaintiff and not the infant plaintiff himself or herself 
is and has always bc-cn liable for the costs of the suit, a provision 
that a woman shall not be imprisoned for debt gives rise to no 
inference that the Legislature intended in any way to change 
the practice as to a female infant plaintiff giving security for 
cost.'?. W c think, therefore, that except in exceptional cases, 
the old practice ought still to be observed. The Advocate- 
General urges that this ruling will permit of improper suits 
being filed ... as next friends of female infant plaintiffs. The 
same argument, if of weight, applies with equal cogency to the 


fi) (ISOS) 23 Bom. 100* 
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next friends of male infant plaintiffs. The answer to this appears 
to us to be that the Courts can be moved to stay a suit impro- 
perly brought on behalf of an infant and to remove an improper 
next friend of an infant and to substitute a proper person in 
his place ” 

The English practice is laid down in the case of Ilind v, 
Whbtmo) referred too by Sir Charles Far ran in the case of 
Bai Bor el at v. JDevji Megftjffl* That ease was of a married 
woman, where she was actually suing in forma \ pauperis, and 
also deals with the case where she sues by a next friend* 
Vice-Chancellor Sir W. Page Wood says at pages 431 and 4G2 : 

The ciicimibfcances which make a difference between the case of a feme 
covert© and an infant aie, not only that a feme cover te selects her own next 
friend but also that this Conit is always anxious that cases m which infants aie 
concerned should be hi ought to its notice, and it has a -jurisdiction over suits by 
infants, which it h is not m the cise of suits by mairied women, to stay such 
suits if not for the mf iut’s benefit, and can for that puiposo avail itself of any 
impropriety on the paib of the next friend nTbuagmg the suit. But it is not 
so m the case of a mamed worn m. Her suit mud go on, howevei impossible 
it may ho foi the defendant to have any remedy tor costs, in case they should 
bo ordered to be paid to him.” 

Cases will bo found collected in the Annual Practice for 1909, 
VoL I, page 183, whore it is said with regard to next friends? 

Security for co>ts. He (the next friend) is not obliged to give 
security for costs, although he may be impecunious and a 
stranger buo if he appeals and F insolvent he may have to give 
security 

The piactice therefore seems to be that in the case of an 
infant it is not desirable to run any risk of stopping the suit 
filed on behalf of an infant, which may be a proper suit to bring, 
meiely because of some inability on the part of the next friend 
to give security for costs, and the Courts have apparently 
considered that the interests of other parties to the suit are 
sufficiently protected by the power they have in a proper case 
of moving the Court either to stay the suit as not being for the 
benefit of the infant, or, if there is a just cause other than the 
poverty of the next friend, to have him removed. 

(l) (1856) 2 Kiy, & J. 458, 
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Therefore, it seems to me that I should be departing from the 
principles and practice both of this Court and of Courts in 
England, if I were to make any order directing security to be 
given in this case. 

Summons will, therefore, be discharged. 

Costs costs in the cause. 

Attorneys for the plaintiff : Messrs. Khmlerao , Laud and 
Mehta . 

Attorneys for the defendants : Messrs. Hiralal and Co v 

K. Mol, K. 


ORIGINAL CIVIL. 


Before Sir Basil SecH, Ift, } Chief Justice, and Mr* Justice Robertson* 

NANJI KAIUMBHAIj ArpLLLA^T ami Second Defendant, v, 
iiOOKBAI, Respondent a:nd Plaintiff. * 

Civil Procedure Code ( Act XIV of 1882 ), section 31 1, (Act V of 1908), section 
GO — Court-sale in execution — Certified purchase* — Benami — Mortgagee, of 
certified purchaser — Protection-— Doctrine of constructive notice — Transfer 
of Property Act (17 of 1S8 2), sections J and dt. 

The mortgagee of the certified pm chaser at a Oouit-salo is entitled to ieiy 
upon the title of Ins moitgagor including such immunity fiom suit as the law 
provides in suppoit of the statutory title. Section 66 of the Civil Piocedui-c 
Code (Act V of 1908)— which may he called in aul for the purpose of assisting 
in the construction of section 317 of the Civil Proceduie Code (Act XI V of 
1882)— supports this conclusion. 

Ilari Govind v. Ramchandw (l), followed. 

The doctrine of constructive notice applies in two eases, first, where the paiiy 
charged had actual notice that the property in dispute was charged, mcumbeied 
or in home way affected, in which ease he is deemed to have not.ee of the facts 
arid instruments to ;t knowledge of which he v ould have been led by an inquii y 
after the charge or incumbrance of which he actually knew, and, secondly, 
where the Court has been satisfied fiom the evidence before it that the party 
charged had designedly abstained fiom inquiring foi the very purpose of 
avoiding notice. 


* Appeal Ko. 21 of 1910. Suit Kc. 6G7 of 1905. 
0) (19C0) 31 Bom. 61* 
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This does not conflict m any way with the statutory definition of notice m 
section 3 of the Transfer of Property Act (IV of 1882). 

A purchaser of property is under no legal obligation to investigate his vendor s 
title. But in dealing with leal property as in ether matters of business regard 
is had to the usual course of business ; and a purchaser who wilfully departs 
from it in order to avoid acquiring a knowledge of his vendoi s title is not 
allowed to derive any advantage from his wilful ignorance of defects which 
would have come to his knowledge if he had transacted his business in the 
ordinary way. This is what is meant by Reasonable care 5 in section 41 of the 
Transfer of Property Act (IV of 1882). 

Occupation of property which lias not come to the knowledge of the party 
charged is not constructive notice of any interest in the property. 

This suit was filed by the plaintiff Hoorbai, praying (infer alia) 
for a declaration that she was absolutely entitled to a certain 
house purchased at a Court-sale by the first defendant,— who, the 
plaintiff alleged, was a benami purchaser for her— and mortgaged 
by him to the second defendant. 

Beaman, J., before whom the suit came up for trial, decided in 
the plaintiffs favour. The second defendant appealed. 

The facts of the case and the arguments are fully set out in the 
Judgment of* the Appeal Court. 

J)esai } with Kanga s appeared for the appellant. 

Bahadm ji, with Jinnah 3 appeared for the respondent. 

Scott, 0. J. : — The plaintiff alleged that she was one of the 
beneficiaries under a trust deed whereby her mother Fatmabai, 
widow of Haji Tar Mahomed Sajan, settled upon her son and 
daughter inter alia a house in Kumbekar Street. 

That in suit No. 64 of 1839, to which the plaintiff and the 
heir of her sister Jumbabai were parties, it was by a consent 
decree declared that the plaintiff and J umbabai or her children 
were to take the trust premises in equal shaies. 

That upon applications for execution made by some of the 
parties to the suit a wairant for sale of the light, title and 
interest of Fatmabai in the house was issued on the 15th of 
July 1901 and that at the suggestion of the defendant 1, who 
was her confidential adviser, the plaintiff supplied him with 
funds wherewith he purchased the house at a Court-sale held 
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under tlie said warrant on the ISfcli o£ October 1901 for 
Rs. 9,300, That she advanced divers sums of money to the 
first defendant for payment of workmen and the purchase of 
material in connection with the repairs to the house but that 
the first defendant had not accounted for such advances. That 
the fiist defendant set up falsely a mortgage of the house to 
the second defendant with her approval and she claimed that 
any such transaction was void and that the second defendant 
must be taken to have had notice of her interest in the house 
in view of her ha\ing been throughout in possession thereof. 

She prayed for a declaration that she was absolutely entitled 
to the house free of all incumbrances and for transfer of the 
same to her and delivery of documents of title. 

The first defendant in his written statement stated that he 
agreed to buy the house for the plaintiff in his name and 
undertook to supervise the work of putting the same in 
thorough repair if* the plaintiff would gh e him a half share in 
the net profits on resale after payment to her of all the moneys 
expended in purchase and repair of the properties with interest 
at 9 per cent, per annum , and that the plaintiff accepted his 
proposih and paid to him Its. 9 3 SOO lor the purchase of the 
property of which the unused balance of Es. 300 together with 
other adxances made by the plaintiff aggregating Es, lylOO were 
spent in repairs, tl at as more moneys were required to put 
up an additional story and carry out extensive alterations the 
defendant a^kctl plaintiff to put him in funds but being unable 
to do so she requested him to raise the further sums required 
by mortgaging the property. The defendant thereupon mort- 
gaged the property to tlm second defendant and the title-deeds 
(which counted of the decree in suit No. 64 of 1899 and the certi- 
ficates of sale) which were handed over by the plaintiff when 
the property was mortgaged to the second defendant. 

The second defendant pleaded that he was a load fide pur- 
chaser for value without notice. 

In view of the .sweeping condemnation of the first defendant 
contained in the judgment of the lower Court in discussing one 
of the questions in issue in this appeal, it is desirable to set out 
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in detail the somewhat peculiar course which the trial of this 
suit has taken. 

It was called on for hearing on the 5th of March 1905 when 
by consent of all parties the hearing was adjourned and by 
consent of the plaintiff and the first defendant it was referred 
to a Special Commissioner to take (1) an account of the money 
dealings between the plaintiff and the first defendant in con* 
nection with the purchase and repairs of the premises mention- 
ed in the plaint and (2) an account of the moneys expended 
by the first defendant for repairs and alterations made upon 
and to the plaintiffs premises mentioned in the plaint. 

On the 26th April 1906 during the pendency of the reference 
to the Commissioner the first defendant died and his widow 
Asibai was placed on the record in his place. On the 15th of 
May 1907 the Special Commissioner made his report which was 
the subject of exceptions by the paities resulting in a remand 
to the Commissioner by the Court on the 19th August 1907. 

On the 5th of December the Commissioner made his report 
on the remand. 

This again was the subject of exceptions which resulted in 
a judgment by the Court on the 7th February 1908 wherein the 
conclusion was arrived at that Rs. 11,200 had been received by 
the first defendant from the plaintiff and that Rs. 3,800 m addi* 
tion was proved to have been spent by him on the house, the 
Court held, however, that it had not been proved that this fur- 
ther sum had been spent by the fiist defendant out of his own 
pocket and that the plaintiff had failed to prove that she had 
supplied it. 

An appeal from this judgment was dismissed on the ISth 
December 1908, 

On the 19th of March 1910 the suit was heard as against the 
second defendant. Asibai, the widow of the first defendant, 
had died and the plaintiff not having placed anyone else on 
the record to represent the first defendant the suit abated as 
against him and his estate. 
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The questions raised were — 

(1) Whether the suit could be maintained against the second 
defendant having regard to the fact that it had abated against 
the first defendant 5 

(2) Whether the suit was maintainable in view of the provi- 
sions of section 66 of the Civil Procedure Code of 1908 or the 
similar section *317 in the Code of 1882 ? 

(3) Whether the second defendant was not a bond fide pur- 
chaser for value without notice to the extent of his advances and 
interest thereon ? 

(4) Whether if the moneys advanced on mortgage by the 
second defendant had been spent in repairing the property the 
mortgage was not binding on the plaintiff's interest ? 

The learned Judge in the lower Court decided all these ques- 
tions against the second defendant and passed a decree declaring 
the plaintiff absolutely entitled to the house and ordering the 
second defendant to transfer it to the plaintiff's name and to 
hand over all documents of title relating so the house except 
his mortgage-deed, the Court further declared that the first 
defendant was only a bemmidar of the plaintiff. 

The first of these questions, which is based upon the abate- 
ment of the suit as against the first defendant, raises a point of 
difficulty which is not disposed of by reference to the decision 
in Fad gay z v. cited by the appellant, a decision the 

correctness of which has been challenged in the Madras High 
Court: see Muffin, Yxjia liaghunallat Bamaehandra v. Yenhtta- 
chill am CheUi^K We think it unnecessary to decide the point 
for in our judgment this suit is not maintainable in view of the 
provisions of section 317 of the Civil Procedure Code of 1S82 
and the second defendant’s plea of bond file purchase for value 
without notice is also a good defence to the suit. 

As regards the technical defence we adopt the reasoning of 
the learned Judges in Ilari Govind v. Bamchandm ® and we 
are unable to accept the view of the lower Court that a mort- 

n> 0305) 20 Bod:. 549. (2) (1896) 20 Mad. 35* 

09 (1006) 31 Bom 61. 
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gagee of the certified purchaser does not to the extent of his 
mortgage interest stand in his mortgagor’s shoes. The mortgagee 
is entitled to rely upon the title of his mortgagor including such im- 
munity from suit as the law provides in support of the statutory 
title. Section 66 of the Civil Procedure Code of 1908, which may 
be called in aid for the purpose of assisting in the construction of 
section 317 (see Swift v. Jewsburg® and Morgan v. London General 
Omnibus CoS 1 2) ) contains, we think, a legislative recognition of the 
correctness of the view taken in Bari Govind v. Bamohandra 
and supports the conclusion that a mortgagee claiming under a 
Court-sale purchaser enjoys the same immunity from suit as 
his mortgagor. In view however of the decision of the Judicial 
Committee in Mmsumat Bnliuns Koiour v. Lalla Buhooree Ball® 
it is not clear what value would attach to the title created 
by the certified purchaser in a suit brought by his mortgagee 
against the purchaser’s secret principal in possession. And as 
the question of the binding nature of the second defendant’s 
mortgage has been definitely raised and considered by the lower 
Court we think it desirable to decide the question in this appeal. 

In support of bis plea that he is a purchaser for value with- 
out notice, the second defendant has disposed that when he 
made advances on the mortgage of the house in May 1902 he 
believed it to be the property of the first defendant and that 
ho had no reason to believe that the plaintiff had anything to 
do with it. He went to see the property before advancing the 
money and he saw that most of the house had been pulled 
down, the roof of the rear portion and the walls standing but 
the whole of the front being razed to the ground. 

It is, however, alleged and it has been found by the learned Judge 
that he had constructive notice of the plaintiffs interest first be- 
cause he failed to make any enquires as to the title to the property, 
and, secondly, because the plaintiff was in actual occupation. 

Now, the doctrine of constructive notice, as was shown by 
Wigram, V. C , in the leading case of Jones v. Smith®, applies 

(1) (1874) L, 0 Q. B. 301 at p 311. (3) (1900) 31 Bom 61. 

m (1881) U Q. B. D. 201 at pp 205, 207. (l) (1872) 14 Moo. I, A 496. 

(5) (1841) 1 Hare 43, 
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in two cases, first, where the party charged had actual notice 
that the property in dispute was charged, incumbered or in 
some way affected, in which case he is deemed to have notice 
of the facts and instruments to a knowledge of which he would 
have been led by an inquiry after the charge or incumbrance of 
which he actually knew, and, secondly, cases in which the Court 
ha^ been satisfied from the evidence before it that the party 
charged had designedly abstained from inquiring for the very 
purpose of avoiding notice. This judgment is referred to with 
approval by the Judicial Committee in Barnhart v. Green - 
s/ne/rls W and is accepted by the authors of Dart’s Vendors and 
Puichasers as correctly stating the effect of the authorities 
subject, to certain qualifications not material in this case. It 
doe* not appear to us to conflict in any way with the statutory 
definition oi notice in section 3 of the Transfer of Property Act. 

In section 11 of that Act, which has been treated by the learned 
Judge applicable to the case, the word f notice' is not used, so 
the statutory definition of that term need not be further discussed* 
We think that the following remarks of Lindley, L. J,, in Bailey 
v. Ihait'* U) indicate what i-> meant by c reasonable care 3 in the 
section. A purchaser of* property is under no legal obligation 
to investigate hi* vendors title. But in dealing with real 
property, as in other matters of business, regard is had to the usual 
course of business ; and a purchaser who wilfully departs from it 
in order to avoid acquiring a knowledge of his vendor’s title is 
not allowed to derive any advantage from his wilful ignorance 
of defects which would have come to his knowledge if he had 
transacted his business in the ordinary way/’ 

The learned Judge apparently considered that the second 
defendant must he deemed to have notice of the plaintiff’s 
interest by reason of the mere fact of her living in a room in 
that pai t oi the house which was not pulled down at the date 
of the earlier mortgage to the second defendant in May 1902, 
quite irrespective of the question whether the .second defendant 
had knowledge that she was living there. An examination of 
the authorities, however, will not show that occupation which 
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has not come to the knowledge of the party charged is construc- 
tive notice of any interest in the property, for example, in the 
cases of Taylor v. Siilbert®, Daniels v. Davison®, Allen v. 
Anthony®, the knowledge of the party charged of the fact of 
tenancy or occupation was beyond dispute. In the present case 
the evidence of the plaintiff and her witnesses does not bring 
home to the second defendant any knowledge of the plaintiffs 
occupation. The plaintiff was strictly cross-examined as to the 
question of her occupation and she admitted that before the 
Special Commissioner she might have said that she never resided 
in the house before it was purchased by her. She said that she 
lived in the house while the repairs were going on moving 
from floor to floor. Her witness, the Mistri engaged by the first 
defendant to execute the repairs, says that except a floor and a 
half the whole house was pulled down when he was engaged 
and that the whole building except a floor and a half was rebuilt, 
and that when the work began the plaintiff was living on the 
roof in a loft or garret. The plaintiff says that although the 
house is now a seven-storied house, there were no tenants 
during the repairs; that prior to the date of her purchase she 
had usually lived in the next house which she owned, and she 
admits that a side wall had been pulled down and that a ckowk 
in the middle was constructed during the operations. The 
Mistri says that the repairs were carried out under the super- 
vision of the first defendant, but the plaintiff was continually on 
the premises s( breaking her head at the workmen all the time / 1 

It is not alleged that the second defendant was ever informed 
by anyone that the plaintiff was living on the premises, and it 
cannot be assumed against his denial that his inspection of the 
house in its dilapidated condition disclosed to him the strange 
and changing occupation alleged by the plaintiff during the 
progress of the repairs. 

The learned Judge further appears to have been of the opinion 
that the second defendant wilfully abstained from inquiry into 
facts which would have disclosed the plaintiffs title and is 

{1} (1794) 2 Yes. Jr. 437. (2) (4809) 16 Yes 249, 

(3) (1816) 1 Mer, 28& 
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therefore affected with constructive notice* The evidence, how- 
ever, does not support this conclusion. It is not disputed that 
the second defendant submitted the documents of title produced 
by his vendor to his Solicitors for their opinion as to the title 
disclosed. Those documents consisted of the consent decree in 
the suit relating to the interests of the beneficiaries under 
Fatmabai’s trust-deed and the certificate of sale granted by the 
Court to the first defendant upon his purchase in October 
1901. The Solicitors pronounced the title of the house to be 
defective because in their opinion it was possible that other 
members of the family of Fatmabai, who were not parties to 
the consent decree, might be interested in the property and sub- 
sequently put in a claim to it, and because the title-deeds of 
the hou^e prior to the date of the consent decree were not 
forthcoming, but they never suggested that those claiming 
interests under Fatmabai were not bound by the consent decree 
and the certificate of sale. The plaintiff was one of those 
persons so tar as was disclosed by the documents produced by 
the vendor. The action of second defendant in taking the 
mortgage after receiving the opinion of his Solicitors merely 
shows that he was willing to take the possible risk indicated 
and was prepared, as many persons in this country are prepared 
and as the Legislature apparently intended they should be, to 
accept the title disclosed by the certificate of sale. In our 
opinion there was nothing in the investigation of title which 
led to a suspicion that the plaintiff was beneficially interested 
in the property ; nor does if appear that au examination of the 
bills presented by the Assessment Department of the Muni* 
cipaliry would have disclosed anything beyond the fact that 
they were made out in ihe name of the plaintiff and her eo- 
truvtee Sidick Jakciia as trustees under Faimabars trust-deed 
at a date prior tu the purchase by the first defendant. 

The learned Judge further says that noting the relations 
which existed for a time between the first defendant and the 
second defendant, the conduct of the second defendant in regard 
to tnis matter of doubtful title would seem to suggest that 
he and the first defendant had come to an understanding upon 
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the matter and that the first defendant had induced him to 
advance his money upon a pretty clear comprehension of what 
the truth of the matter was. The learned Judge also states that 
he has very little doubt from the facts stated by the plaintiff in 
her evidence that the first defendant was a rogue who had 
deliberately planned to impose upon her and despoil her of all 
her property. 

Now, having regard to the fact that the second defendant 
was advancing Rs. 4,500 upon the mortgage of May 1902 at a 
not exorbitant rate of interest, it is difficult to see what he 
could hope to gain by paying this sum to a person whom he 
believed to’have no interest in the property offered as security. 
The plaintiff's counsel was unable to suggest any reason for 
disbelieving that the second defendant had advanced his money 
in good faith : nor does the learned Judge indicate what in his 
opinion the second defendant was to gain by the transaction as 
it presented itself to the lower Court. The fact that, owing to 
the second defendant being dissatisfied with the security of the 
house in its dilapidated condition, the first defendant added as 
security for the mortgage of May 1902 a small property of 
Ms own is quite consistent with his ease that he was interested 
in the repairing of the plaintiff’s house a* she had agreed to give 
him a share of the ultimate sale proceeds. If this case is not 
true it is difficult to see why the first defendant should have 
worked for the plaintiff without any immediate remuneration. 

Moreover we are unable to agree with the strictures passed 
by the learned Judge upon the first defendant. It is to be ob- 
served that so far as definite conclusions were arrived at by the 
Court in the proceedings to which we have referred on the very 
voluminous evidence recorded by the Commissioner, the state- 
ments made by the fir^t defendant in his written, statement as 
to the moneys received by him from the plaintiff were almost 
entirely substantiated ; and the result arrived at, notwithstand- 
ing the disadvantage that the Court was under owing to the 
death of the first defendant and not having his evidence to 
show what money had been spent upon the repairs and from 
whence it had been received, was that over and above the 
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advances proved by the plaintiff to have been made to the first 
defendant a sum of not less than Rs. 3,800 had been expended 
by him upon the property although the Court was not able to 
say that he had spent it out of his own pocket. This conclusion 
to say the least of it does not render it primd facie improbable 
that the money advanced by the second defendant was expended 
by the first defendant, as he alleged against his interest in his 
written statement, upon the repairs of the house in question. 

For these reasons, we are of opinion that the second defendant 
advanced his money upon the mortgage of the house in 
good faith and without notice that the plaintiff had any inter- 
est in it, and that his present mortgage of the 4th April 1903 is 
Hading upon the property in the hands of the plaintiff ; and we 
reverse the decree of the lower Court and dismiss the suit with 
costs throughout upon the plaintiff as between her and the 
second defendant. 

Solicitors for the appellant : Messrs M a noher shah and Narmada * 
shinier > 

Solicitors for the respondent : Messrs* Mehta and Da dacha njh 

Decree reversed . 

K. Me I. K. 


ORDINARY ORIGINAL. 


Before Mr. Justice Robertson. 

AISIIABIBI AND ANOTHER, PlAINTIEFS, V. AHMED BIN 
ESS A AND OTHERS, DEFENDANTS/* 

JASSEH BIN MAHOMED, Plaintiff, v. AHMED bin 
ESS A AND OTHERS, DEFENDANTS, f 

MIMED BIN ESSA, Applicant, v. Messes. THAKUJRDAS 
and Co., Respondents. 

Solicited# lien for costs — Charge of Solicitors— Inspection of 
d oc uni enis — Ad m inistration s ui t . 

The right to be exercised by a Solicitor claiming a lien largely depends upon, 
the circumstances under which be has ceased to act lor bis client, the test being 
is bother the Solicitor has discharged himself or has "been discharged by 
the client* 


* Fpit Ho* 423 of 1907. 


f Suit Ho. 517 of 1903. 
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The obligation on the Solicitor to give inspection of and to produce docu- 
ments in his possession over which he has a lien in an administration action 
is confined to those cases where they are essential to the determination of those 
questions which arise in the normal administration proceedings when the 
estate is being actually administered. 

Bought on v. BoirghtojiQ-) and In -re Capital Fire Insurance Associa- 
tion^) 3 considered. 

Proceedings in chambers. 

This matter came before Mr, Justice Robertson in chambers 
in the following circumstances. 

In the year 1907 Aishabibi and Lulvabibi filed a suit 
(No. 423 of 1907) against one Shaikh Essa bin Khalifa, an 
Arab Mahomedan, for the administration of the estate of his 
alleged wife, their late mother Fatmabibi. On the death of 
Shaikh Essa in June 1908, his sons Ahmed bin Essa, Yusuff bin 
Essa and Mahomed bin Essa were brought on the record in his 
place. Shortly thereafter Mahomed filed a suit (No. 517 of 
1908) against his two brothers (making the abovementioned 
Aishabibi and Lulvabibi parties thereto) for the administration 
of Shaikh Essa’s estate, A further suit (No. 640 of 1908) was 
also filed against the brothers by a creditor of the estate. In 
March 1909 Mahomed died, and his only son Jassen bin 
Mahomed was substituted on the records of all three suits. 

In this litigation Messrs. Thakurdas and Co., attorneys, 
had acted for Shaikh Essa in Suit No. 423 of 1907, and after his 
death had acted for his sons (and, after the death of Mahomed, for 
Jassen) in all the above suits. They continued so to act up to 
November 1909. At that date, however, disputes arose between 
Ahmed on the one hand and Yusuff and Jassen on the other 
as to the continuance and mode of conduct of the litigation. 
After some correspondence, in the course of which Messrs. Tha- 
kurdas and Co. informed Ahmed that they would continue to act for 
Yusuf? and Jassen in Suit No. 517 of 1908, but advised him to 
engage another firm of attorneys to represent him in that suit, 
Ahmed engaged Messrs. Ardeshir, Hormusji, Dinsbaw and Co* 
to act for him in all the suits. Ahmed was at this time 
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indebted in a large sum to Messrs. Thakurdas and Co. for costs, for 
which the latter claimed a lien on the papers in their possession. 
For sometime, however, they allowed the new attorneys to take 
inspection, but, eventually, finding it impossible otherwise to 
secure tlicii costs, with!* eld inspection. 

Ahmed, therefore, tojk out a summons against Messrs. Thakur- 
das and Co to show cause why they should not produce the 
above documents. 

JiU/iuh for the respondents showed cause: — Section 371 of 
the Contract Act gives an absolute lien. If this section does 
not apply, there is a lien in English law, and such lien includes 
the right of withholding inspection Be and Hacked* 

If the client has discharged the attorney, the latter has 
oven the light to emhariM^ the client in pending liti- 
gation loti \\ WormleinJifon^K Here the client discharged the 
a l torn ev The tact that the applicant gave the wan ant while 

Messrs Thakm d:v: and Co w ere actually his attorneys on the iccord 
and the u ording of tlie Court's order of discharge, making the pay- 
ment of taxed co do a condition piecedent, point to a discharge 
by the client, not by the attorney. The correspondence shows 
the same. In any event no dischaigo by the attorney can he 
alleged «ave in Suit No. 517 of 13 OS. Thus, at the most, the only 
lien lost is that for costs of Suit No. 517 of 1908. The respond- 
ents have still a hen* on all the papers in all the suits for costs of 
Suits No. 423 of 1907 and No. 640 of 1908, and for costs of Shaikh 
Esba. lurthcr, the applicant has no right to inspection of 
Essa s papers, which came into the respondents' hands before 
the applicant was their client at all Essa’s estate still 
owes costs, 

Baliadurji for the applicant The applicant did not discharge 
the respondents : they compelled him to change his attorneys. 
Numerous cases show that a Solicitor who refuses to continue 
to act save on payment of his costs discharges himself: 
Hal op v. Metcalfe Bolin* v. Goldingham ® ; Wilson v, 
BmmdlM • Alul Ch under Alookerjce v. Sushi BhnsJian Mullict® : 

U) (1897) 41 Sol. J. 277. (4) (1872) L. 11. 13 Eq, 440. 

(2) Jao.oSO. (5) (!85i)i9Beav 233. 

<3} (i83 ^ 3 * Cr * I83 « (1901) 29 Cal. 63. 
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JSasrmia Kumar Miiier v. Kusum Kumar Mitten (1 b Bat 
even if the client has discharged the attorney, the latter 
cannot embarrass the conduct of suits in which parties other 
than his client are interested, e, g. s in administration proceed- 
ings. See Boughion v. Boughton® . It makes no difference 
who is entitled to the conduct of the suit : Boden v, Hen si ; 
In )e HawlesW. The right of an attorney to refuse production 
altogether is confined to cases where he is arbitrarily discharged 
by the client without provision for costs, and the suit concerns 
the clients 7 interests alone. See Cordery (3rd Ed.) p 371. 

Robertson, J. : — In this ease the applicant Ahmed bin Essa 
Khalifa has taken out a summons in Suit No. 423 of 1907 against 
the firm of Messrs. Thakurdas and Co. calling upon them 
to show cause why they should not forthwith give a full free 
and complete inspection of ceitain papers and documents 
relevant to that suit in the respondents 5 possession and why the 
applicant should not be allowed to take full and complete copies 
of the said documents. He has taken out a similar summons 
against Messrs. Thakurdas and Co. in Suit No. 517 of 1908. 

The applicant alleges that after the death of his father 
Essa bin Khalifa, Messrs. Thakurdas and Co , who had been 
his father's Solicitors, continued to act as the Solicitors of 
himself and his two brothers in the litigation that was then 
pending between his father and one Fatmabibi, and they also 
acted as Solicitors of himself and his brothers in certain other 
actions, which were filed after the death of his father. 

Some time in November 1909 the applicant became on bad 
terms with his brother and nephew and it became impossible 
for Messrs, Thakurdas and Co, to continue to act for all 
the three. 

In Suit No* 517 (which was originally filed by the applicant's 
brother Mahomed for the administration of the estate of Essa 
bin Khalifa) on the death of Mahomed his son Jassen was made 
plaintiff as his father's representative. In Suit No. 423 Jassen 
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was similarly substituted as a party in the place of liis deceased 
father. 

The Question that arises in the summons is wnetaer m the cir- 
cumstances that have happened Messrs Thakurdas ana Co. 
are entitled to refuse the inspection asked for on the ground that 
they are entitled to exercise their lien to its full extent even 
though such exercise should embarrass the applicant in the con- 
duct and defence of these various suits. The authorities appear 
to show that the right to be exercised by a Solicitor claiming 
a lien largely depends upon the circumstances under which he 
has ceased to act for his client. The test suggested in the 
text-books and authorities is whether or nos the Solicitoi has 
discharged himself or whether he has been discharged by the 
client; in other words the* question is whether the Solicitor has 
ceased to act for lik client owing to unjustifiable action of his 
own or whether he has so ceased owing to the action of the 
client. 

Both the parties have ba^ed their ease on the result of the 
correspondence between them, and the letter by which tire 
correspondence begins is that of the 10th November 1909 
addressed by Messrs. Thakurdas and Co. to the applicant and his 
brother and nephew and headed as of tire Suit No. 517 of 10 Ok 
which runs as follows : — 

«* We have loceived instructions fioxn von Mi Ahmed to proceed with the 
suit, 'whereas 3 on Mr Ynsxiff and Mi Jansen do nut desire the suit to go on in 
the manna proposed by Mr. Ahmed. 

Those con dieting Instructions arc injurious to our cause, and wo aic at a less 
what to (V*. 

You Mr. Ahmed must lrmcmkr that the suit has been on the postponed 
list fur a long time and may soon be placed on the prospective board 

We must there f 010 arrange to get the suit postponed unless it is settled 
as there is hai dly time for translations ol documents and preparing materials 
for trial 

Wo must also know definitely whdhei yonJMi. Ahmed wish to renew your 
apl>licalioii for commission. 

Ii you Mr. Ahmed decide to go on with the suit, please note that you 
Mr. Ahmed will alone have to pay us our costs of the suit and be liable for any 
costs decreed by the Court, as Mr. YusuJjl and Mr. Jassen have given us notice 
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that they will not be liable for the future costs of this suit, and that the 
arrangement to share costs and expenses has been, put an end to, 

Under tbe oucumstanoes, you Mr Ahued will please send us a letter agree- 
ing to beat the costs of the suit fioni this date yourself. 

You Mr Yusuff and Mr Jassen mil also please inform us precisely what you 
want us to do You cannot simply tell us that you do not desire to go on 
\\ ,th the s ut. You must tell us what attitude you wish to adopt and arrange 
foi jour desiies being earned out ” 

Thus it would appear that the applicant was expressly asked 
to state whether he wished to proceed m Suit No. 517 of 1908 
and he was called upon to note that if he did desire Messrs. Tha- 
kurdas and Co, to continue to act for him in that suit he 
would he liable for any costs that might he incuried. There 
is no demand for any payment on account of costs. From the 
correspondence annexed to the affidavits, it appears that the 
applicant sent no reply to that letter, and the next letter an- 
nexed to the affidavits is again one from Messrs. Thakurdas and 
Co. to the applicant, which is written by them on behalf of 
Messrs. Yusuff and Jassen. Again Messrs. Thakurdas and Co. 
point out to the applicant how extremely awkward their 
position had become and ask the applicant to arrange with 
Messrs. Yusuff and Jassen that they should he represented by 
different Solicitors. Again no reply seems to have been sent by 
the applicant to this letter, and accordingly on the 18th January, 
Messrs. Thakurdas and Co. write to the applicant to say 
that under the circumstances they propose to act for Messrs. 
Jassen and Yusuff. In considering whether this correspondence 
shows that Messrs. Thakurdas and Co. so far as that suit 
was concerned were discharged by the applicant, it is necessary 
to bear in mind that the plaintiff in that suit originally was 
Mahomed, and that the applicant was a defendant who sided 
with the plaintiff ; but the attorneys Messrs. Thakurdas and 
Co. would necessarily be primarily Solicitors of the plaint- 
iff who had committed to them the conduct of the suit on his 
behalf. It appears to me under those circumstances that 
Messrs. Thakurdas and Co. had done all that they could 
possibly be expected to do under the circumstances in calling 
the applicant’s attention in the first place to the fact that if he 
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wished to continue the suit he would be from that date tne 
party liable to pay Messrs, Thakardas and Go, their costs, 
and in the second letter, to which I have referred of the 
11th January asking the applicant to ai range with his bi other 
an 1 nephew , so that they could be represented by different 
Solicitors. Alter the receipt of the letter of the 18th of January, 
the applicant wiote a letter through hi- Solicitors on the 
20 tli January, in which he says that he notes what is stated in 
the letter of the 18th instant, namely, that it would be necessary 
for him to appear by other attorneys than those acting for Jassen 
and Yusuff, and asks what are the cii cumstauces which require 
the parties to appear by diffeient Solicitors and why Messrs, 
Thakurdas and Co, have elected to act for Jassen and 
Yusuff Hvi\ Ing regard to the fact that this letter was written 
more than two months after the receipt by the applicant of 
jles^. Tl.akurdiih and Co 's letter of the loth of November and 
to ] aragiaph 8 of the applicant's affidavit hied on this sum- 
mons, I cannot regard thw utter as bcinj? altogether Jmw fide. 


The para runs 

c> t ^ c>\ umb'ji 1 W cei tain disputes and ililTeiencr a arose between me on 

Hie one- band mui Ji— ;*n uul Yusuff the pLuntiff and the second defend^] it on 
theoUiri band when ThaWdas xnd Co, sided with the plaintiffs and the 

set und dvlondmt hounu and (helmed io net anyimthci for me this depom- it, 
in any of the riinl suits and nuirei s and piocecdiugs* relating to estate of the 
saul debased 'Essa bm 1 Khalifa and upon tills I was compelled to change 
aitounw s and to go to my piescnt attorneys Messis AideJur, Hoi mu mi, Dmshaw 
and Co Copy correspondence on the subject is heioto annexed and nioiked 
colleetnely with the letter A. 

He was expressly warned that it would, be necessary either to 
agree to be liable for the costs of the suit if he wished 
Messrs* Thakurdas and Co, to continue to act for him or that 
he should himself appoint other Solicitors ; and in my opinion he 
■was not entitled to wait for two months before answering that 
letter and then to> suggest that as a matter of fact Messrs, 
Thakurdas and Co, discharged themselves as his Solicitors. 

In subsequent correspondence a request was made by 
the applicant to bo allowed to take inspection, and Messrs, 
Thakurdas and Co. took up a very reasonable position 
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in that they offered to allow the applicant to take inspection 
in the meantime but requested him to make arrangements for the 
payment of their costs. It is clear from the letters written 
during the month of February that the applicant did make from 
time to time certain promises with regard either to the payment 
of the costs or to the proposed arrangements securing their pay- 
ment to Messrs. Thakurdas and Co. That inspection continued 
for at least 22 days and it was only stopped when according to 
Messrs. Thakurdas and Co. they discovered that the pro- 
mises of the applicant to secure their costs were wholly illusoiy 
and not made with any bond jide intention of carrying them out. 
Under these circumstances I consider that it is impossible to hold 
that Messrs. Thakurdas and Co. have acted m this matter 
otherwise than with perfect propriety , and I do not consider 
that they can be held to have discharged themselves within the 
meaning of the decisions relied upon by the applicant. It must 
be noted that the demand for payment of costs was made after 
and not before the discharge of Messrs. Thakurdas and Co. 
Before their discharge they had only asked the applicant 
to hold himself liable for costs. 

It was then suggested that even if that were so Messrs. Tiia- 
kurclas and Co. were bound to give this inspection on the 
ground that even if they had been discharged by the client as 
this was a suit of a representative character they could not 
embarrass the action of the Court in administering the estate 
of Essa bin Khalifa by withholding the inspection of these 
documents; but it is admitted that the main question in the 
suits will be whether the third and fourth defendants are the legiti- 
mate daughters of the said deceased Shaikh Essa bin Khalifa and 
as such entitled to a share in his estate, and it is principally 
for the purpose of pioving their illegitimacy that this inspection 
is sought and I do not think that the inspection which the 
English decisions show the Solicitor is required to give in 
administration actions is for the purpose of determining such 
questions as this,. It is only incidentally that such a question 
would arise in an administration action and I gather from the 
cases that have been cited to me and others to which I have 
referred that the obligation on the Solicitor to give inspection of 
B 71&--6 
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and to produce documents in his possession over which he lias 
a lien in an administration action is confined to those eases 
where they are essential to the determination of those questions 
which arise in the normal administration proceedings, when the 
estate L being actually administered : BougMon v. Bought on® ; 
Li re Capitol Fire Instance Association®. 

Suit No. 423 of 1907 was filed during the life-time of Shaikh 
Essa bv Aishabibi and Lnlvabibi, daughters of Fatmahibi,, 
claiming to he the legitimate daughters of the said Essa bin 
Khalita by their mother Fatmahibi, and for the administration 
of the estate of Fatmahibi whom they alleged to be the wife 
of the said Essa bin Khalifa. In that case Messrs, Thakurdas 
and Co. continued to be the Solicitors of the applicant and 
his brothers and sul sequent ly of the applicant and his brother 
and nephew after the death of Essa bin Khalifa. That suit 
is not ieferied to in the earlier correspondence. On the 81st 
January 1910 Ardeshir, Ilormusjb, Dinshaw and Co. wrote 

to Messrs Thakui das and Co. an urgent letter in which, they say 
that the applicant had instructed 1 1mm to act for him in Suit 
No, 517 of 1 90S. To that Messrs. Tiiaknrdas and Co, reply ask- 
ing* w hethcr the applicant intended to change his attorneys also 
in Suit No 423 of 1907 and in Suit No. 640 of 1908. In reply 
to that Messrs. Aidediir, Hormusji, Dinshaw and Oo. wrote on the 
3 1st January to say that tho applicant had instructed them to 
appear for him in Suit No. 040 of 1908 and on the 4th February 
they wrote to say u we beg to inform you that Mr, Ahmed 
bin Shaikh Essa Khalifa has instructed us to represent him 
in the above suit 5 ' ?. e, in Suit No. 423 of 1907: and in all 
these three Suits Nos 517. 61-0 and 423 the order of the change 
of attorneys was obtained at the instance and by the new 
Solicitors of the applicant. In this state cf things it seems quite 
clear that Messrs. Thakurdas and Co, have never refused 
to act as the attorneys of the applicant in Suit No. 423 of 1907 
and that the change of attorneys was entirely the applicant's own 
act. I must, therefore, hold that he discharged Messrs. Thakurdas 
and Co. from their retainer. Exactly the same dispute arises in 


00 (1883) 23 Ck. I). tC9. 


(2) (1888. 24 Oh. D, 403. 
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that suit as in Suit No. 517, namely the legitimacy or illegitimacy 
of these two ladies Aishabibi and LulvabibL It appears to me 
that under these cheumstances, therefore; and having regard to 
the English decisions and the jurisdiction that the Courts have 
exercised from time to time in these matters, that it is open to 
me to make such an order in these summonses as will meet the 
justice of the claims of the applicant on the one hand and the 
right of the Solicitor to be paid his costs on the other. It is 
unfortunate that Messrs. Thakurdas and Co, have not taken 
more active steps to have the exact amount of the costs which 
they are entitled to recover frem the applicant, specifically 
ascertained* The only calculation they can make is a rough 
calculation that their costs may come to something like Rs. 25,000, 
There is no clear indication anywhere in the affidavits put in 
on their behalf what exact proportion of this sum would be pay- 
able by the applicant. In their letter of the 11th Match 1910 
Messrs, Thakurdas and Co. asked Messrs. Ardeshir, Hoimusji, 
Dinshaw and Co. whether their client would pay them Rs. 5,000 
on account of costs and in another letter they ask whether he is 
willing to give a charge upon his share in the estate of his father. 
That appears to me to be a perfectly reasonable proposal on the 
part of Messrs. Thakuidas and Co, and I order accord- 
ingly that on payment by the applicant of the sum of Rs. 5,000 
and on his charging ids share in the estate of his father to the 
extent of the balance of costs paj able by him, the summonses 
be made absolute, the applicant to pay the costs. In default of 
this being done within a fortnight from the date of this order, 
the summons will be discharged with costs. Affidavits taken 
as read. 

Attorneys for applicant: Messrs* Aulcshir , Uomusji, Din ■- 
sham and Go * 

Attorneys for respondents : Messrs. Thakurdas and Co . 

K. Mol. K. 
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mi. 

February S. 


APPELLATE CIVIL. 


jhfui 3 Mr. Justice VlitiiiOavas kas and, Mr. Justice Heaton. 

Tun SECBETAEY o) STATE fou INDIA in COUNCIL (ohigisal 
Ditesbant), Appellant, v . GAJANAN KBISHNAEAO MAY LAN- 
KAIL son and HEIR of KKISIINABAO NAESINH (original 
Plaintiff), Despondent. : 

Civil Procedure CoJc (Act XIV of 1882) t section — Suit for injunction — 

Sftil aijdl Secretary of Slate for Lvha — Koike — Inam — ■’Resumption 

The plaintiff, an Inamdar of a village, \vas called upon by Lhe Collector to 
hand over the management of Hit Milage to Government officials, on the 
ground that iii tins events tint had happened the inam had become resin ankle 
by Government. The plaintiff, thereupon, without giving the notice required 
by st'oticrs 42 i* of the Civil Procedure Code (Act XIV o£ 1882), filed a suit 
against fne 8*vrctaiy ox SVit c foi India l a Council for a declaration that he 
was entitled to hold lhe die, go in and lor a permanent injunction 

icsi ruining the do Cendant from resuming the village 

JhU. that the mvc wa- had in absence of notice roquiied by section 4*2-j of 
the (hvl Piooeiluro Code (A ti A3Y of 1382). 

r i hi* tain f; .pjt " ustd in (section 42 1 uf tho Civil iVccoduic Code of 1882 
relates only to the public officer?:, not to the Secretary of State. 

The oxpuvsiou “ no suit shall be instituted against the Seoietary of State in 
Council 51 is wide enough to include suits for every kind, whether for injunction 
or otherwise. 

Ter HiiATO V, J . — \Yhcie there is a serious injury so imminent that it can 
only be prevented by an immediate injunction, a Court will not be debarred 
from entertaining tbc suit and issuing the injunction though the section 
requires preview* notice, if it is owing to Hit 4 immediate need of the injunction 
that the plaintiff has come to the Corat for relief before giving the required 
notice. 

fU wen v. Local Bean? oj Low Leyton ff), followed. 

Appeal from the decision of II. Knight, District Judge of 

ALmedcil‘fi(i 

This was a suit for declaration and injunction. 


4 i'n <t Appeal No. 1X3 of 1900 

W (1877) 3 Ch. I), 347. 
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In 1841, the East India Company granted to the plaintiff's 
father two villages in inam, which was conferred on him for three 
lives. The grantee Narso died in 1854 ; his eldest son died in 1882 ; 
and the eldest son of that son died in 1904. The Collector of 
Ahmedabad, thereupon, was of opinion that the terms on which 
the hum was granted had been fulfilled; and the in cm had 
become resumable by Government. On the 16th December 1901, 
he passed an order asking the Inamdar’s family to hand over 
the management of the villages in question to Government 
officers. The plaintiff, who was the last surviving son of Narso 
(the grantee), filed, on the 17th December 1901, a suit against 
the Secretary of State for India in Council, praying for a 
declaration that under the terms of the grant he and his imme- 
diate successors were entitled to hold the villages in inam, and 
for a permanent injunction lestraining the defendant from 
resuming the villages as long as the last of his immo Hate succes- 
sors was living. 

The defendant contended in his written statement inter alia 
that the suit could not lie in absence of notice required by 
section 424 of the Civil Procedure Code of 1882, and that in the 
events that had happened the hum had become resumable. 

The District Judge held that the suit being one for injunction 
was maintainable though no notice was given under section 424 
of the Civil Procedure Code of 1882. On merits, he passed a 
decree in plaintiffs favour granting him the declaration and 
injunction nought. 

The defendant appealed to the High Court, 

Slrangman, with B. IF. Besai, for the appellant * — The term 
* f aet done" in section 424 of the Civil Procedure Code of 1882, 
refers only to the public officer. It has no reference to the 
Secretary of State for India in Council, for there really is, in 
point of law, no such person or body politic whatever as the 
Secretary of State for India in Council. See Einloclc v, Secretcng 
of State for India in Council®. The language of section 424 is 
general and no suit of any kind can lie against the Secretary of 
State without going through the preliminaries required by the 

m (1880) 15 Ch. D, 1. 
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section. See also lla-n v. Secretory of Stale fen Indif ® ; 
Ckftagunlal v. Collector of Kairah ® ; Secretary of Stale for 
India in Council v. JRajlncli Debt® ; and Shaft el) zadee Sftahunshah 
v. Fergusson^ . The suggested interpretation of section 421 is 
borne out by sections 42S, 129 and 416 of the Code, Section 80 
of the new Code of Civil Procedure (Act V of 1908) also confirms 
our \iow. See also the cases of President of the Taluk Board , 
Swaganga v i\ T a > ay man”® ; Mnniapah ty of Faizjmr v. Manak 
Bulat/® : and Municipality of Varela v. Lahshmaudas^K The 
cases of Attorney- General v. Ilachney Local Boards and Flotver 
v* 1/o^/Z Board of low Leyton are distinguishable as they were 
decided under statutes the sccuoua of which differed in 
language from that of the prrsout sections. 


Lowndes, with (7. S 72:/^ and Tiaianl 'll Raneftftoddas, for the 
respondent: — The present suit does nos fali within the purview 
of section 42 1 of the Civil Procedure Code of 1S82. The oppres- 
sion “an act purporting to be clone” in the section refers also 
to the Secretary of State. The comma after the first clause need 
not be lo died to, for punctuation is no part oi the statute. See 
Duke of JDrronsft’re v t/ConnuP^H Clay don v. Green™), and 
Maxwell on Statute^ -ith edition, page 62 Further, the present 
suit is not in respect of an act done, but is one to restrain an act 
threatened. Such a suit does not fall within section 424 The 
principle that in a suit for injunction no preliminary notice is 
required applies to this case. See Flower v. Local Board of Low 
Legion ^ and Attorney- Gene red v. Haclney Local Board /'® . 


Cn A> r DAY AUK Alt, J. * — In my opinion, on a proper construction 
of section 42 1 of the Civil Procedure Code of 1882, notice was 
necessary in this case as a condition precedent to suit. The 
words in the section are sc 5To suit shall be instituted against 
the Secretary of State in Council, or against a public officer in 


U) (ISO ») £7 B»»ra. 424 at p. 4%. (0) (1B07) 2*2 Bom, G37. 

( 2 ) (1910) 12 Bum. L. It. 825. (?) (1900) 2*5 Bonn. 142, 

0 ) (18 4 >7)25Cil.m 0 ) (lb75)Ti It 20 E«j. G2G. 

(0 (1&»5) 7 Cal. m. 00 (1877) 5 Ch. D. 347 at p. 350 

0) (1802) 10 Xfatl, 317. 60} (1S0O) 24 Q. B. 1). 463 at p AV 

CB) (1868) L, It. 3 C, P. 5X1 at p, 522, 
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respect of an act purporting to be done by him in his official 
capacity From the repetition of the word (C against ", I think, 
the “ act ” described in the section was meant to relate only to 
the public officer, not to the Secretary o£ State. It shows that 
the Legislature intended to differentiate between the Secretary 
of State and other public officers. Further, if the words “ in 
respect of an act/* etc., had been intended by the Legislature to 
apply to the Sccietaiy of State also, it would have been more 
appropriate to use the words “ done by cither " instead of the 
words “ done by him ”, 

The question is not quite free from difficulty. In Secretary 
of State for India in Council v. Rajlucli Debi^ l \ Ameer Ali, J., 
construed the section in a different way. In appeal from his 
decision Maclean, 0, J , was inclined to differ from that construc- 
tion ; but the appeal was decided on other grounds and so the 
learned Chief Justice's opinion was a mere obiter dictum . 

The considerations in support of the construction contended 
for by the learned Advocate General in support of the present 
appeal seem to me to be stronger than those urged for the other 
construction. 

But it is urged by Mr. Lowndes for the respondent that, at all 
events, a notice is not necessary in a suit for an injunction 
against the Secretary of State , and in support of that the learned 
Counsel relies on the principle of the decision in Flower v. Focal 
Boanl of low Leyton ® as controlling the interpretation of 
section 424 of the Code of Civil Proeedme. No doubt in that 
English case it was held that in suits for an injunction no notice 
is necessary , but that was on the construction of the particular 
section of the Act there concerned. The words of the section 
which had to be constmed there were, “ an act done or intended 
to be done or omitted to be clone M and the learned Judges held 
that upon a proper construction of the language of the section 
there, what the Legislature had in view was an act done, not an 
act threatened. An injunction, it was said there, is sought in 
respect of an act threatened ; and, therefore, the words in question 
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were held not to apply to a suit for an injunction* But that is 
not the case before us. 

If I am right in my construction of section 42 4, the words 
u no suit shall he instituted against the Secretary of State in 
Council 39 are wide enough to include suits of every kind, 
whether for injunction or otherwise. It may be that in any 
particular case the circumstances might be such as to satisfy the 
Court that it was practically impossible to give a notice* because 
the act threatened was so imminent that the plaintiff was driven 
to a suit by the conduct of Government, In such case it might 
he that the Court would hold that no notice as a condition 
precedent to suit was necessary. 

But that would be, not because of the law in section 424 of 
the Civil Procedure Code but because of the introduction into 
the suit of another law, z;/ that the defendant by his conduct 
had brought about a state of things which prevented the plaintiff 
from complying with the provisions of she section in question. 

"So such *v*c arise* here. On the ground* therefore* that no 
notice wns ghen by the plaintiff as required by section 424* the 
suit must he hold bad. The decree of the Court below must be 
reversed ami the suit dismissed with cost* throughout upon the 
respondent, 

Heaton* J, j — I am of the same opinion as to the construction 
of section 424, I am unable to understand how Flower’s case®-* 
is an authority for saying that a suit is excluded from the 
operation of section 424 of the Civil Procedure Code because it 
is a suit lor an injunction. On this point the observations of 
the Chief Justice of Bengal reported in the case of the Secretary 
of State for hvlia hi Council v UajlneK Felt® are very perti** 
nenh We cannot take Floicefs case as an authority for the 
construction of a section in an entirely different Act, in different 
terms, and for a different purpose. We can at best only look to 
the principle underlying the decision there. The principle of 
that case is not* as I understand it, that the words of such a 
section as that under consideration* though in terms covering 
such a mi t, cannot apply to any suit for an injunction. Its 

M (U 77} 5 Oh. I), 347. 


(2) (1897) 25 Cal. 239. 
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meaning so far as it is general is I think this : where there is a 
serious injury so imminent that it can only be prevented by an 
immediate injunction, a Court will not be debarred from enter- 
taining the suit and issuing the injunction though the section 
requires previous notice ; if it is owing to the immediate need of 
the injunction that the plaintiff has come to the Court for relief 
before giving the required notice. The reason is that to wait 
until the due notice had been given would be to allow the injury 
which it is the object of the suit to prevent, so there would be a 
clear denial of justice. The principle is that in construing an 
Act we are to read the words in the light of the object of the 
Act and are to presume that a consistent purpose underlies those 
words. The purpose of the Code of Civil Procedure broadly put, 
is to regularise and facilitate the work of the Courts ; so that 
they may be best able to do justice. That purpose would no 
doubt be defeated if an injunction were immediately required 
and absolutely necessary in order to prevent serious injury and 
yet the Court could not issue it. It must be presumed that this 
is not intended unless it is specifically expressed. To that 
extent, speaking for myself* I would follow the principle of 
flower’s case . But of course one would have to be very clearly 
satisfied that an immediate injunction was absolutely essential. 
There is no indication here that serious and irreparable injury 
would follow from failure to obtain an immediate injunction ; 
or that any injury whatever, which could not be amply and 
appropriately recompensed by damages, would ensue from delay 
in issuing an injunction. 
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CRIMINAL REVISION* 


Before Mu Justice Chmdava'thi? and Mr. Justice Heaton* 

EMPEKOE r. STOOP* MAHOMED STJLEMAX and another. 

Indian Penal Code (Ait XLY of I860 ), sections 283, J Id — Obstruction m 
jpubhe -way — Toy shop oh- a street — Inhibition of toys in the shop window — - 
Collection of m on cl of pa sons ? n street — Obsin^hon . 

The accused who had a lov shop m a public street, exhibited in the window of 
the shop oveilookmg the stieet, ecu am clock v oik toys dunng a Diwali festival 
The insult of the exhibition was that thousands of people collected on the road 
to witness the toys . there were dangeioub rushes in consequence, people weie 
knocked down and great obstruction and danger voie caused to those using the 
load. On these fact-* the aeeusud wie convicted of ofConees punishable under 
sections 283 and 11 L of the Indun IV.nal Ood — 

JIM, upholding the com ict on, tlui theie wao obstiuction, danger and 
injury to tin. pultons using the public way, winch amounted to a public nuisance, 
and that the pJbi.pui tauso of the nuisance was the act of the accused 
Onlimi ily, c\«r\ shop Keepa h is o light to exhibit his wa,ie^ m s,ny way he 
hk( s m his shop, but he must t xua ivo the i ighi so as not to <* iuse annoyance 
oi niiibUTiio to the public 

AttonV'i (renesol ^ e Bmltun and Hole Co-operative Supply Association^}; 
followed* 

This was an application to levise convictions and sentences 
passed by A, If. S. Aston, Chief Piesidency Magistrate of 
Bombay. 

The accused, two in number, were the manager and servant 
respectively, of a toy shop in Shekh Memon Street in the City 
of Bombay. During the Diwah festival, the accused exhibited 
in thar shop moving toys, which were effigies of a lion, a tiger 
and a cock. There was also an electric bell which rang causing a 
spaik of electricity, hi consequence of the exhibition, thousands 
of people collected in front ot the shop . there weie dangerous 
rushes and people were knocked down. The accused were asked 
by the police to stop the effigies, but they did not obey. 

The accused were, upon the*»e facts, convicted by the Chief 
Presidency Magistrate of Bombay ot offences under sections 283 

* Criminal Application for llevision No. 419 oi 1910, 

M [1900] 1 Ch. 270. 
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and 114 of the Indian Penal Code, and were sentenced each to pay 
a fine of JELs. 25. The accused applied to the High Court under its 
criminal le visional jurisdiction. 

Lowndes, with F# F* Ficaji , for the accused — Section 283 of 
the Indian Penal Code does not apply. It deals only with 
physical obstructions in a street. This 1=5 clear from the position 
the section occupies in the chapter in which it is placed. Further 
as long as a tra ler does a thing m the legitimate exercise of his 
trade he cannot be penalised under the section, if a crowd of 
people collects m front ot his shop. Refeis to Bex v. Caihle W. 

0.8. Bao, Government Pleader, for the Crown The terms 
of section 283 of the Indian Penal Code are wide enough to include 
the present case. A trader undoubtedly has a right to exhibit 
his wares for sale in his shop-wmdow : but he must not do so in a 
manner to draw a large crowd of people in the street thereby. 
Refers to Bex v. Moore® and Walker v. Brewster®* 

OSANDxlYABKAE, J. -—The facts of this case are shortly these. 
The two petitioners, manager and servant respectively of a toy shop 
in Shekh Memon Street, exhibited in the windows of the shop, 
overlooking the public road, certain clockwork toys during the 
last Diwali festival. The result of the exhibition was that 
thousands of people collected on the road to witness the toys. 
The Magistrate finds on the evidence that there were dangerous 
rushes in consequence 5 people were knocked down , and great 
obstruction and danger were caused to those using the road. The 
petitioners were asked by the police to stop the exhibition but 
they did not obey. 

There can be no doubt upon these findings on the evidence 
that there were obstruction, danger and injury, to the persons 
using the public way, which amounted to a public nuisance. 

The only question is whether that nuisance was caused by 
the petitioners. 

The efficient cause of the nuisance was the act of the peti- 
tioners, It consisted in the manner in which they worked the 

(18 U) $ 0. & P, 086* (2) (1882) 9 B. & Ad. 184 

m (1867) L. B, 5 Eg* 25 at p« 38. 
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toys in their shop: their object was to attract a crowd ,• they 
knew that a crowd would be, and as a matter of fact was, 
attracted by what they did, and they must be regarded as 
having intended that consequence. It follows that the nuisance 
was caused by them, 

But it is urged that what they did was in the course of 
reasonable user of their business on their own premises. The 
question of reasonable user is one of time, place and circumstance* 
It must be decided with reference to all the facts of the case in 
which it arises. Ordinarily, every shop-keeper has a right to 
exhibit his wares in any way he likes in his shop, but he must 
exercise the right so as not to cause annoyance or nuisance 
to the public. As was said by Homer, L. J., in Attorney 
General v. Brighton and Hove Co-operative Supply Association^ } 
u it does not follow that, because the user is necessary or useful 
for the purpose of carrying on the business, it must of necessity 
be held to be a reasonable user And the law, as explained 
by Li nd ley, M. R., in the same case, is that “in a case of doubt 
or difficulty, the private reasonable right of a householder to 
carry on his business must yield to the public right of user of 
the street/' 

In the present case the petitioner were aware that their act 
was causing danger and obstruction to the public way* They 
were warned and yet did not desist. And it can hardly be 
said that the manner of the exhibition complained of as a 
nuisance was necessary for the purposes of their business in the 
sense that without it they could not have carried it on 
reasonably* 

The rule must, therefore, be discharged, and the convictions 
and sentences confirmed. 


Buie discharged. 


(1) [1900] 1 Oil. 27G. 
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APPELLATE CIVIL. 


Before Sir Basil Scott , JO., Chief Justice, and Mr . Justice Batchelor 

CGWASJI TEMULJI and others, Executors or HIRJIBHAT, deceased 
(original Plaintiffs), Appellants, v. KI&ANDAS TICUMDAB and 

ANOTHER (ORIGINAL DEPENDANTS), RESPONDENTS.** 

Mortgage — Consent decrees between uoitgagors and mortgagee— Joint 
management — Equal division of rent and ptoduce — Prohibition against 
partition — Mortgagee competent to gi ant miiasi lease —21oi tgagors to get 
onefourlh of the nazaiana {present)— Rights of the moitgago/s convoyed to 
the mortgagee — Equitable mortgage by mortgagee — Settlement b y mortgagee in 
favour of Ms relations — Suit by equitable mortgagee — Decree — Execution- 
Auction purchaser put in possession — Suit by donees under the settlement — * 
Donees entitled to possession — Bights of the parties to be voihed out by 
amicable settlement or by a suit — Suit by representatives of auction purchase 1 ) 
to / ecover one fourth slme by partition — Plaintiffs entitled to possession of 
ike shat e as tenants vn common — Miiasi lease by mortgagee’s assignee without 
mortgagor's consent— Lease not to enure for the benefit of the assignee. 

The owners of certain land moi Staged it to S. In the year 1888 consent 
decrees, Exhibits 57 and 58, weie passed between the mortgagors and the 
mortgagee S. The consent decrees piovkled that both parties should jointly 
cairy on the management of the land, each being entitled to half of the pio&ucc 
and rent, that the land itself should not be partitioned, that S. was competent to 
grant a mirasi lease, provided the nazarana (present) accepted was not less than 
Its. GOO and that the said nazarana should be divided betw een the mortgagors 
and S, in the piopoition of J and ] respectively. The said rights of the 
mortgagors were subsequently conveyed by them to S. for consideration, 
Exhibit 64, Afterwards S , in Apul 1891, deposited Exhibit 64 by way of 
equitable mortgage with two persons. In October 1891jS. settled the property 
which was subject to the equitable mortgage on bis relatives J. and M. In 
1892 the two equitable mortgagees sued S to recover their equitable mortgage 
debt and got a decree against the pioperty equitably mortgaged and against S. 
personally. The property was put up for sale in execution and purchased by 
H for Rs* 5,425 which covered the claim of the equitable mortgagees. J. and 
M. obstructed the auction purchaser H. in his attempts to obtain possession, 
and their obstruction having failed, they brought a suit against H. The 
final deciee in the suit made a declaration that as against H., J. and M. 
were entitled to the properties and their possession subject to H.’s right con- 
veyed to the mortgagee S. under Exhibit 64 and subsequently purchased by 
and that “ the rights of the parties as thus declared must he worked out by 
amicable settlement between them or by means of a separate suit.' 7 

# Becond Appeal No. 518 of 1968. 


2911. 
March 8, 
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Tha plaintiffs-; as executors under ilia ■will of II , decea«oii, whc was deprived 
of posses in n nuder the afousuid decree, having brought a suit against the 
assignee', ot *F. and 31, to uwover by partition } share of the land, the lower 
GutuU disuii'^-d the vait for the iclOvoi^ of ] share by paitition on the ground 
that the ^ante m the consent dcciec^ Lxlub iU 57 and 5S. alicecod to piolnbit 
partition. 

On 4 L'i,ond appcJ by tnc plain tills- 

IL'cL incising the deCice, that though the plaintiffs as tenants in common 
would he entitled to partition, ju. by vutuc of the consent decrees they were 
estopped fiom ever rising such rijJit. 

JJcld, Imiheiv that though the consent decrees did empower the inoitg.igeo S 
to 0 i\mt a ,/iiicut lease without tin moitgagor's consent, yet this power did not 
enure fui the benefit oi his assignee. 


Hncoxi> appeal from die decision of R. D. Nagarkar, First 
Ch:>s Subordinate Judge of Poona with appellate power s ; 
reversing file decree passed by D. G. Medhekar, Joint 
Subordinate Judge of Ha veil 

The facts were a* follows ; — 

The ictr.d in dispute originally belonged to Shekh Sadudin, 
Itluliahiad Latifl and Nuruiihabi. They had mortgaged it to 
W. Spier*. In the year 1SJ4 disputes having arisen between 
the mortgagers and the mortgagee, the mortgagors filed suits, 
Nos. 37 and 38 of 18»5f>, against mortgagee and, on the 10th 
March 1866, they got consent decrees which provided that both 
the parties should carry on the vjfticof of the land, each being 
entitled to half of the produce, that the rent should be divided 
equally between them, that the land itself should not be 
partitioned, that the mortgagee W. Spiers was to be competent 
to grant a ml ran loa^e, provided the m^arana (present) accepted 
wa~> not leb.» than _Rs. 500, and that the nazuruM should bo 
divided lie tween the mortgagor an 1 the mortgagee in the 
proportion of [ and / respectively, Exhibits 57 and 58. 

Subsequently, on the 23th October 1890, the mortgagors 
conveyed their rights under the said consent decrees to the 
mortgagee W. Spiers for Tis. 4,000 by Exhibit 6 k On the 11th 
April 1891 W. Spiers deposited Exhibit 04 by way of equitable 
mortgage with two persons Uanekji and Maneherji. Some 
months after the equitable mortgage, that is, on the 18th 
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October 1891, W, Spiers, who was then in involved circum- 
stances, settled the property comprised in Exhibit 64 on James 
and Mary Spiers, his son and daughter-in-law respectively. 

In the year 1892 the equitable mortgagees, Manekji and 
Mancherji, brought a suit, No. 143 of 1892, against W. Spiers to 
recover their mortgage debt by sale of the property equitably 
mortgaged and from the defendant personally, A decree was 
accordingly passed against the defendant, and in execution the 
property being sold, it was purchased by one Hirjibhai Dhanji- 
sha, since deceased, for Rs. 5,425 and the claim of the equitable 
mortgagees was thereby satisfied. 

James and Mary Spiers, the donees under the settlement 
made by W. Spiers, offered resistance to the delivery of posses- 
sion to the auction-purchaser Hirjibhai and their resistance 
having failed, they filed a suit, No. 95 of 1895, against Hirjibhai 
praying that they should be given possession of the property, or 
that they should be allowed to redeem, or that it should be 
declared that the auction purchaser Hirjibhai was entitled only 
to the interests conveyed to W. Spiers by Exhibit 64, The 
proceedings went up to the High Court in second appeal No. 65 
of 1897 and the concluding portion of the High Court's decree 
ran thus - 

The result is that the pi an tiffs (Jamas and Mj,ry Spiers) are entitled to a 
declaration tint they are entitled to as against the defendant (Hnjihhai) the 
piopsrfcies desenbed in the plaint and to the possession thereof subject to the 
defendant’s right to the internet conveyed to W. Spieis by the deed of the 
25th October 1890 and subsequently purchased by the defendant The lights 
of the paities thus declared must he worked out by amicable settlement between 
them or by means of a separate suit. In this suit brought on a ten lupees 
stamp we can only make a decluafcion of lights, 

Hirjibhai being deprived of possession under the High Court's 
decree, the plaintiffs, claiming as executors under his will, 
brought the present suit against defendant 1, who was the assignee 
of James and Mary Spiers, the donees under the settlement of 
W* Spiers, and against defendant 2, who was a lessee under a 
mirmpatm from defendant 1, to recover by partition one-fourth 
share of the land described in the plaint, alleging that it was 
purchased by the deceased Hirjibhai at a court sale and was in 
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his possession, that thereafter the son raid daughter-in-law of 
Yv. Spiers brought a suit against Hirjibhai and in consequence 
of the *iiii arc! third decree passed therein by the High Court In 
the 'eeoiKi rupee 1 the property went into the possession of 
defend, u:t 3, iliac-, according to the decree of the High Court, 
Ilr.jil-L A acquired oneffoundi ct the land in suit, that defendant 1 
had fraudulently executed a tile-dccd in respect of the land to 
defendant 2, that defendant 1 had no right to sell plaintiffs* 
share- to defendant 2 without plaintiffs 5 consent, and that the 
eau.vo of action aro.be on the 14-th December 1897 when the 
deceased HirjiLLai was dupiivec of the possession under the 
High Court’s decree, 

D mend mt I, Fviv.n-Us Ticuimbs, answered inter alia that the 
plaintiff* 3i i«l no right to claim one-fourth of the land in suit, 
that the deceased IILjibhal luu acquired some rights from W* 
Spier i under the xxle-deod oC iho 2odi October 1890, but that 
right en.idml Hhjibhai to receive only one-fourth of the price 
ef th-- 1-ra 1 and the avj.bSment in case the land was transferred 
ruder a , • ?*sty ,f rt r and thh right had never boon interfered with, 
tbotihr defendant sold the property in suit together with another 
propmty ruiler a boiid/le sale, that the deceased Hirjibhai was 
celled upon by a notice to execute a wirairair t and other papers, 
] >ut fchi notice was not complied with and thus the defendant 
alone had to execute a in favour of defendant 2 and 

that the plaintiffs could not claim anything beyond what was 
given by the consent decrees in milts Nos, 87 and 38 of 1868. 

Defendant 2, Sorabji Duddblui Du bash, replied that the 
auction sale on which the plaintiffs claimed conferred on them 
no higher lights than those acquired by W. Spiers under his sale- 
deed of the 25th October 1850, that those rights only were held 
under the decree of the High Oouic to have passed to Hirjibhai, 
that the plaintiffs were hot* entitled to actual partition of the 
land, that the defendant had not purchased the land but had 
taken it in mlras } that he was, therefore, not liable to the 
suit in the form in which it was framed and that the claim was 
barred under section IS of the Civil Procedure Code (Act XIY 
of 1882). 
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The Subordinate Judge found that the deceased Hirjibhai 
purchased at the court sale relied upon by the plaintiffs only 
the interest conveyed to W. Spiers by Sadudin and Mohamad 
Latiff, plaintiffs in suits Nos, 87 and 88 of 1865, under their sale- 
deed of the 25th October 1830 and that this interest consisted of 
the right to enjoy the land in common with W, Spiers and to 
divide its profits equally without dividing the land, the right to 
receive one-fourth share of* the nazcumii ill cise of the transfer 
of the land by miras and to receive Rs 5 per high a per year as 
assessment from the transferee, that the claim was time-barred, 
that the frame of the suit was bad, that the plaintiffs were not 
entitled to have by partition one-fourth of the land in suit, that 
the plaintiffs* claim was barrel under section 13 of the Oivil 
Procedure Code (Act XIV of 1832) by reason of the consent 
decrees in suits Nos. 37 and 33 of 1806, which prohibited 
partition of the land, and that the suit was not bad for misjoinder 
of parties and causes of action. On the said findings, the 
Subordinate Judge dismissed the suit. 

The plaintiffs appealed and the defendants preferred cro^s- 
objections. The appellate Court found that the plaintiffs 5 claim 
for partition was barred by decrees in suits Nos. 37 and 38 of 
1888, that the judgment of the High Court in the second appeal 
gave to deceased Hirjibhai no higher rights in the plaint property 
than the right to the interest conveyed to W. Spiers by Exhibit 
64 and purchased by Hirjibhai at the auction sale, that defend- 
ant 1 \\ as entitled to transfer the land to defendant 2 by way of 
miras without the consent of deceased Hirjibhai and that the 
amount of nazaram realized by defendant 1 was Rs. 2,500. 
The appellate Court, therefore, reversed the decree and allowed 
to the plaintiff Rs. 625, that is, ono-fourth of the money realized 
by defendant 1 from defendant 2 by way of nazarana* 

Plaintiffs preferred a second appeal, 

"Rmhes with $* V. Bhandarkar for the appellants (plaintiffs), 

JV. V* Golhale for respondent 1 (defendant 1). 

Weldon with P. P. Khzie for respondent 2 (defendant 2)* 

Batohebob, J. : — The plaintiffs, who are the appellants here, 
Brought this suit as executors of the will of Hirjibhai Dhanjislm, 
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and the prayer in the plaint was to recover by partition the 
plainthls 5 one-fmirth share in tiie land described. The defend- 
antb denied that the plaintiffs had acquit ed any share or oartible 
Interest in the land. The first question which arises is, 
therefore, what interest the plaintiffs have in the land, and 
whether that interest entitles them to partition. The plaintiffs 
stand in the shoes of the original owners Shekli Sadudin and 
two other persons, who had mortgaged the land to one W. Spiers. 

The nature of the plaiutiilV interest has to he ascertained 
from certain pi\or deciecs which liave been passed on the subject 
of the property. These decrees are Exhibits 57 and 58 and 
were recorded by consent in I860 in order to terminate a 
dispute which had arisen in 1804- between the original owners 
and the mortgagee, \Y. Spiers In substance these decrees 
provide that both parties should jointly cany on the valumb of 
the land, each being entitled to one-half of the produce ; that the 
lent received should be divided equally between them : that the 
land itself should not be partitioue.1 ; that Wh Spiers was to be 
competent to grant a mha^i lease, provided the tinzara&a (present) 
accepted was not less than Es oOQ ; and that the iidzama should 
be divided between Shekh Sadudinbs party and W. Spiers in the 
proportion of one-fourth and three-fourths respectively. 

Such, then, were the rights which Shekh Sadudin and his 
co-owners were awarded. These rights were, on 25tli October 
1890, by means of Exhibit 64 in suit, conveyed by Shekh 
Sadudin and the others to W. Spiers for a consideration of 
Its. 4,000 : the conveyance particularly recites the right to take 
half the pioduce Oj. the land, anu the right to one-quarter of 
the mzarana « 

Is ext, on 11th April 189 1, this deed, Exhibit 64, was deposited 
by W. Spiers by way of equitable mortgage with two persons 
Manekji and Manchcrji, who thus became equitable mortgagees 
of the interests conveyed to W. Spiers by Exhibit 64. 

On 18th October 1891, W. Spiers, being then indebted in 
various quarters, settled the property on his relatives James and 
Mary Spiers. The property was then subject to Manekji and 
Mancherji's equitable mortgage* 
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In 1892 Manekji and Mancherji brought Suit No* 143 against 
W. Spiers to recover their mortgage-money* by sale, and they 
obtained a decree against the property equitably mortgaged and 
against the defendant W. Spiers personally. In pursuance of 
that decree the property equitably mortgaged was put to sale, 
and was purchased by the deceased Hirjibhai for Rs. 5,425, 
which covered the claim of the equitable mortgagees* 

James and Mary Spiers obstructed Hirjibhai in his attempts 
to obtain possession after his purchase, and, as they were un- 
successful in the proceedings taken on their obstruction, they 
brought against Hirjibhai Suit No. 95 of 1395 in which they 
prayed that they might be given possession of the entire 
property, or that they should be allowed to redeem, or that it 
should be declared that Hirjibhai was entitled only to the 
interests conveyed to W, Spiers by Exhibit 64. In that suit the 
final decree was made by this Court which gave to James and 
Mary a declaration that as against Hirjibhai, they were entitled 
to the properties and to the possession of the n subject to Hirji- 
bhai*s right to the interest conveyed to W. Spiers by 
Exhibit 61 and subsequently purchased by Hirjibhai; and the 
Court added that “ the rights of the parties as thus declared 
must be worked out by amicable settlement between them or 
by means of a separate suit The plaintiffs now bring this 
suit in order, as they claim, to work out the rights accrued to 
them. 
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Tlie defendant 1 is the purchaser of the interests of J ame^ 
and Mary Spiers under a deed dated 16th December 1896. 

From what we have already said it follows that the plaintiffs, 
as executors of Hirjibhai, are entitled only to those rights 
which by Exhibit 64 were conveyed to W. Spiers : those rights 
are recited in the consent decrees, Exhibits 57 and 58, and have 
been described by us above. This was the view of the lower 
appellate Court, and we cannot doubt that it was so far right. 

But then that Court refused the plaintiffs* prayer for partition, 
being of opinion that that claim could only be u based upon the 
allegation that the judgment of the High Court gave the 
plaintiffs higher rights than were reserved to Shekh Sadudin and 
the two others under the decrees Exhibits 57 and 58/ It is * 

* ft 
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here that we aieur.able to follow the learned Subordinate Judge* 
Apart from that clause in the consent decrees which affects to 
prohibit partition, we think it clear that, as tenants in common, 
the plaintiffs would be entitled to partition. 

But the question ~s whether m this suit the plaintiffs are 
entitled to give the go-by to n particular clause in an existing 
decree on the ground that that clause, if renting on no higher 
authority than the agreement between the parties, would be bad 
in lav. . "We think that this question must be answered in the 
negative. It may be — though we express no opinion as to this — • 
that in a suit properly framed for that purpose the plaintiffs 
might have been able to gA the decree c et a-.ide. But no such 
suit lias been brought, and the decree is a subsisting decree : nor 
does it, we think, make any diifoeence that it was taken by 
consent of the parties who were all wijiuis. The decree stands, 
and, while it stain N, it operates aa an estoppel between the then 
parties and their present icp^cscntatives. Authority for this 
view may be found in Jlvihbr,& r, dd B inking C^nipany. LirnHed, w 
Homy L^e: S' Sou* Z.-mifrcWK That was an action brought 
by the Bmking Company for the specific purpose of setting 
aside a consent Older as baaing been obtained under a mistake 
as to material facta, and the Court of Appeal, affirming Vaughan 
Williams J , set aside the ordci The decision might assist the 
plaintiffs if they were suing to sot aside the consent decree, but, 
as we have ’-aid, that is not their suit, and the consent decree is 
still outstanding against them. That being so, then* case upon 
this point is exposr d to the observations of Lindley, L. J , 
where he says: ■* A consent order, I agree, is an order, and mi 
long as it stands it niu^i be treated as such, and long as it 
stands I think it is a ^ good an estoppel as any other older. I 
have not the slightest doubt on that/' In our opinion, therefore, 
it ih not competent to the Court in this suit to override one 
particular clause in a subsisting decree. It follows that the 
plaintiffs aie not entitled* to partition. 

Tnen it was urged that the decrees did not empower Spiers to 
grant a mi? asi lease without the plaintiffs/ consent, but upon a 


W [is: 5] 2 Ch. 273, 
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fair reading of the material passages in the decrees we agree 
with the lower Court that that is unmistakably their effect and 
meaning. We do not, however, think that this condition enures 
for the benefit of the present defendant 1, who is merely an 
assignee from Spiers. The agreement embodied in the decrees 
points, we think, to the view that the individual Spiers was a 
person in whom the parties had confidence and that for this 
reason he was entrusted with the special power in question. 
Such a contract, importing the consideration of personal skill or 
confidence, would not be assignable ; it would not be open to the 
contractor to substitute the skill or ciedit of an assignee. 
(Leake on Contract, 4th edition, p. S26, and the cases there 
cited.) 

On the whole, therefore, we think that the plaintiffs are so 
far right that the defendant 1 was not entitled, without theii 
consent, to grant the mirasi lease to the defendant 2, and it must 
be declared that the lease does not bind the plaintiffs’ share in 
the land nor does it affect the plaintiffs 1 right to joint possession. 

The plaintiffs 1 claim to interest must be disallowed. 

For these reasons we must reverse the decree under appeal 
and make a dectee awauling joint possession to the plaintiffs. 
Appellants to have their costs of the appeal ; the other costs to 
be borne by each party. 


Deciee veoermh 

O. P. R. 
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S ‘*p'emler 3. 


Sir ChUf Justice, 

IN PI TRUSTEES AND MORTGAGEES POWERS ACT (MXVJII or 
186(5) 

AND 


IN JtB TRUST of SIIETTI ¥ I IULE ANBIIQ Y DAMAXI. 

Sir CUPJMBHOY EBRAHIM, Bart , and another Petitionees 

Trustees and Mortgagees Powers Jet (XXVIII of 186o)-—Tinst-dceii — 
Application by trustees to diveit funds to other objects — Trustee*' opinion— 
Cgpris dod) ine . 

The surviving trustees of a fond rmnded with the objtct of distributing 
food amongst juch poor pei^-un as might assemble at caitam stated tunes and 
places petitioned the Com l under section 13 of the Tins tecs and Mortgagees 
Powers Act to diveit tlie fund to m,nv useful purposes on the grounds that in 
their opinion the charity i ended io pvipdiisa the recipients thereof and to en- 
courage Hint lies sne^s and laziness and vigraiicy and io produce other 
uudesmilde Jesuit-, that tlv* donor's intention was to bone hi. the poor of 
Bombay aud the best w&\ to » „u r\ oat lus ii mention would bo to devote tie' 
trust f-mds to the rdm ation of pool boV- 

II M, tint tin appheiti’m was entirely mUooneeived so far as the Ac L was 
concerned as t!ie woid trashy ’ ln a been deleted in soerion 43 of the 
Trustees mid Moit gagee- IWoi’d Act of loS2. bh.on if the Act applied the 
f ourt could not uudcL section 13 d<» more tlnigiv^ aJSviee or due tion^ }( 
could not pass any oidur wlucli would in any way alter the duties of the 
trustees under the tiust-doed. 

Heidi further , cn ihe merits of the application that the tinslccs h:vl no justi- 
fioAtiou foi coming to the Coiui to try and got their duties undei the trust- 
deed altered according to their ideas of \vh*it was ill and proper* 

In re Weir Hospital*!) , referred to. 


The material facts of this case are set out in the judgment, 
Jimiah for the applicants. 


Scott ? 0, <T : — This is an application purporting to be made 
under the Trustees and Mortgagees Powers Act XXVIII of 1866 
and in the matter of Shcth Khulfanbhoy DamanPs trust by the 
surviving trustees, 


(1) [1910] % Ch, 124 
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The petition states that Ivhulfanbhoy Damani, a Khoja Maho- 
med an merchant, purchased two Government Promissory Notes 
o£ Rs. 5,000 each for the purpose of establishing a charity for 
distributing dry food to the poor, and by an indenture of trust 
of the 14th of September 1857 assigned the Government Promis- 
sory Notes to, and deposited the same in the Bank of Bombay, 
in the names of the parties to the deed of the second part for the 
benefit of the charity. The trusts particulaily described in the 
deed are the purchase of rice and other articles of food, namely, 
roasted gram, parched rice, beaten rice, and grain called dJiam, 
and the distribution of the s ime every Friday morning at such 
hours as the trustees might fix for the purpose amongst such 
poor persons as might assemble at that time for the purpose of 
receiving the same at or near the mosque or Dargah of Syed 
Mahomedshah belonging to the Khoja caste situate in Chatri 
Sarang street, without regard being had to nation, caste or 
creed. And it was also declared by the deed that such distribu- 
tion and all questions relating to such distribution should he in 
the absolute and uncontrolled discretion of the trustees for the 
time being. 

The trustees state that the distribution of food has for the last 
thirty -five or forty years been of baked wheaten bread called 
Nan at or near the donor’s residence at Nishanpada Road every 
Friday. The cost of such distribution amounts to a sum falling 
not far short of the income of the fund. 

The petitioners state that they are convinced that— 

16 This chanty tench to piupense the recipients thereof and to encourage 
(hriftlessness and laziness and -vagrancy and to produce other undesirable 
results* The persons, who receive the benefit of the elm if y, aie not poor at all 
or deceiving hut are able-bodied vagrants capable of earning their livelihood 
by manual labour The distribution of bread once a week does no good at all 
to anyone. The disii ibution of grain as provided in the trust-deed would be 
tbo merest waste of money. The donoi’b intention was to benefit the pool of 
Bombay and the best way to carry out his intention would be to devote the 
bust funds to the education of pooi boys. The distribution of giain might 
have been a desirable form of charity m 1857 when the trust-deed was made 
although that too is doubtful, but at the present day it h utterly useless as a 
means of relieving disii ess, and on the contrary increases the evils of poverty 
to a serious extent. Several charities of a useless nature have recently been 
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uivejU'd by this Houoiuablc (Joint into useful channels and tins pJalLonus 
pi ay that the same com so might be adopted in this case to the prcai benefit of 
people m need," 

The application is apparently made under a section of an Act 
which docs not apply to iiustee-, because the word ** fciustccs ” 
has been deleted in section 4 3 oi the Trustees and Mortgagees 
Powers Act by the Trusts Act oE ISS2. The petition must, 
therefore, fail in that it is entirely misconceived so far as the 
Act is concerned. Even if the Act applied, the Court could not, 
under section 13, do more than give advice or directions. It 
could not pasa any order which would in any way alter the 
duties of tlu. trustees under the trust-deed. 

With regard to the merits ot the application, it is do -arable, 
haMiig icgar d to the h chimney ot sucli applications m this 
Court, to call attention to the recent pi onouncemeni of the Court 
of appeal in England with regard to Cypie $ applications, deliver- 
ed in the case oi lu i e Weir Hospital &K 

The Mailer of the Rolls there said :~— 

“ The hist duly of the Couii, i* to erui-tuic tha will, and to giro orieu to the 
eh tillable dnedu>i> of rh 1 foundci assuming thorn nut to he open to ol/jeJnon 
ou Cie giound o£ publm polity The Com t does not consider whether those 
dnection? are wise oi whctlm i nioic generally Lenehcial application of the 
icotahuh pioptif\ aught not he* found, Theie sue many ihaiilalde purposes 
w hi< h, au oidinp to modern view > aie pio I active of mote humi than good — for 
i\umplc, doles m moinv oi kind. Bui, apet fioiri stub st itidoiy pouer a^ i* 
expiossly con fen ed by vcfcnn 30, of the Endowed ^diooh Act, ISO'), iho Court 
nmfd give effect to a lebtatoi's diicchons as to doles 5 

In my opinion the trustees had no justification for coming to 
the Cour^ to try and gel their duties under the tiust-clecd altered 
according to their ideas of what is lit and proper, and they must 
pay the costs oi the application out oi then own pockets. 

It is, however, said that an application was necessitated by the 
fact that the Bank of Bombay declines to credit the interest on 
the Government Paper, the subject of the trust, to the account 
of the petitioners as surviving trustees, without an order of the 
Court ; but it is clear that the reason ior this objection on the 
part of the Bank of Bombay E that the trustees ha\ e not taken 


0) [1910] 2 C'h m ,it p 131, 



„ VOL XXXY.1 


BOMBAY SERIES. 


383 


proper steps to have the Government Paper put into their names 
as survivors. Any order which is required could have been 
made upon an application under Act XXVII of 1886. But no 
such application has been made, Therefore, I do not think the 
trustees can save their costs by any reference to the* objection of 
the Bank of Bombay. 

I, therefore, dismiss the petition, ordering the trustees person- 
ally to pay the costs of the Advocate-General as between 
attorney and client. 

Attorneys for the applicants: Messrs. Lcbjcloio , G tilabcftand, 
Waclia Sf Go . 

Attorneys for the opponents : Messrs. Little § Go. 

Abdication dhmsbed 
B. N. L 
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Defoe Ur Justice Beaman 

(JHOBBY SHEIGOPAL CHIRANJ3LAL and othjces, Plaintiiis, 
i\ I) II ANAL A L GH A SIR AM, Defendant 1 

Limitation-* Debt entered m schedule filed by Insol i ent — Aclnowledcj nient — 
Limitation Act (OT of 1908), beHion 10. 

Wlieie an Insolvent Lab wutten down a debt m Ins schedule, as owing th.it 
debt to a named person, and lias signed the schedule, that is a sufficient 
acknowledgment, undei section 10 ol the Indian Limitation Act (IX of 
1^08), to extend the peuod of Imntat'on. 

The defendant firm drew four hundies on Mansaram Chajulal, 
one for Es. 2,500, dated 28th December 1906 and payable 81 
days after date, and three for Rs, 2,500, Rs. 2,000 and Rs, 1,500 
lespectively, dated 20th January 190? and payable at sight, 
All these were negotiated by the plaintiffs, in whose favour they 
were drawn, but subsequently, in consequence of the diawee 
dishonouring the hundies, the plaintiffs had to pay the amounts 
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thereof to their indorsees. These amounts they endeavoured to 
recover from the defendant firm, hub without success. On 4th 
March 1907, the partncis in the defendant firm filed their petition 
in insolvency, and a \ esting order was made. On 18th Moicli 1907, 
the Iiwdvents filed their schedule, in which [later alia) they 
entered a debtor Its 7,679-9-0 as due to the plaintiffs in respect 
of the aforementioned bundles. 

The plaintiffs filed this suit on 16th March 1910 to reader 
the sum of Ts, 7. 6 79-9-0 from the defendants. The question of 
limitation was raised, hut the plaintiffs contended that the entry 
of the debt in the schedule was a sufficient acknowledgment 
within section 19 of the Limitation Act, and that the suit was 
not barred. 

Jin.iah appeared for the plaintiih. 

Jaii< ftjkai appealed for the defendant. 

13 CAM Vis 5 J. : — An interesting and as far as India is concerned, 
I believe, Jin entnely new point lias been raised in this ease. 
The defendant contends that the inclusion by him of the debt 
sued tor m his schedule, while seeking the benefit of the In- 
solvency Act, ib not an acknowledgment within the moaning of 
section 19 ui the Indian Limitation Acs, and docs not extend the 
period witlnn which the plaintifi can bring this suit 

Mr. J after has cited four English case* {Ewetl v. lloholson^ • 
IjX jvirle TojiptnyW } Duties v. Edwards^ , CouHaenj v, 
'William*'*) which appear to be exactly in point. The English 
Courts seem to have felt no hesitation in deciding that the 
mere inclusion of a debt in a Bankrupt’s schedule was not 
such an acknowledgment as the law loquircd and would not 
operate to extend the period of limitation. The reason of 
those decisions seems to be that m England the kw requires 
such an acknowledgment to Lj a legal, and a legally enforceable, 
promise to pay. The learned Judge* do not appear to have 
ioundeu their conclusions upon a proposition to be found in 
the text-book writers {rule Banning on the Limitation of 


a> (i 80 S) 28 L J. Q. B. 23. 
(5) {1805) 31 L. J. Banlv. U, 


O) ( 1 S 5 I) 7 Escli. 22 * 

(h (1844) 13 L. J. Oh. 161. 



VOL* XXX?.] 


BOMBAY SERIES. 


885 


Actions, 3rd Edition; p. 250) that a Bankrupt cannot give a valid 
acknowledgment, and a perusal of the cases cited in support of 
that proposition suggests that the point is different. Had this 
formed any part of the ground of decision in the four cases 
mentioned, the Judges would surely have adverted to it. 

The English Courts were administering the law contained in 
the Statutes, of 21 James, c. 16, s. 3 and 9 Geo. IV, c. 14, s.x. The 
language of those Statutes is much narrower than, and easily 
distinguishable from, the language of the Indian Statute of Limi- 
tations. Section 19 is couched in much wider and more compre- 
hensive terms, and is advisedly made to embrace every ease 
in which a debtor has acknowledged and signed or has made in 
writing and signed an acknowledgment of a debt, although the 
acknowledgment may not havo been to the creditor, or may 
have been accompanied by a refusal to pay. In such cases the 
reasoning of the English Judges would not apply. Reading the 
language of our Statute in its natural sense, I do not see how it 
can he successfully argued that when a debtor puts a debt down 
in his schedule, which he signs, this is not an acknowledg- 
ment in writing duly signed, of that debt, although it is not 
made directly to the creditor, and might not be a legal promise 
to pay. Our Statute advisedly contemplates a much larger 
class of cases, and seems to rest upon quite a different principle 
from that which the Courts in England have applied to the 
more restricted language of their Statutes. Broadly the Indian 
law on this point is that when a debtor has deliberately (this 
is guaranteed by the conditions that he must have used writing 
and signed it) acknowledge! a debt, he will not be allowed 
to repudiate it, as from its moment of incidence, but only as 
from the moment of that confession. This is something like 
estoppel, though it is not estoppel. It might be difficult to place 
the underlying policy of section 19 of the Limitation Act, exactly 
among our legal principles. But It is plainly different from 
the narrow ground of the English cases, refusing any extension 
of the period of limitation, except upon what is a legal and 
legally enforceable later promise to pay. And I am quite clear 
that where an Insolvent has written down a debt in his sche- 
dule, as owing that debt to a named person, and has signed the 
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schedule, that L a sufficient acknowledgment under section 19 of 
the Indian Limitation Act, to extend the period of limitation. 

1 may observe in passing, that in England time would not 
run against an Insolsent after the vesting order, for the reason 
that all his assets thereupon vest in the Official Assignee as 
trustee for the creditors. But there does not appear to be 
anything in our Statute of Limitation, to stop time running 
once it had begun to run for any such reason. 

K, Mel. Iu, 


APPELLATE CIVIL, 


V»fo) p Mr Justice C/ntulitcuLar and Mr. Judtce Heaton . 

HUSSEINKIIAN SAI1DA1IRH AN (original Deitmjastt), Appkllaxt, 
u G l* LA 11 EITATVM, vju or HUSSEIN KHAN SARIHEKUAN 

(ORIGINAL i’LAlXTlir), Kr&PONDlST.* 

MaliOho'dan law — DvW"/ —Ptumpi (loan’ — Payment of — Restitution of 
< onjur/'d nahU — Conshm>oji>on cf metwtage— Suit for prompt doner not 
before cohoi/hiiio/ioh. 

Under AlahoiiifctUn lav., the (Joint may liold that tlic wlude of the dower 
i'. evgiblt*, ni cases when nospeuhe amount of the dower has been declared 
pvigihlc and there has Leon no evidence 1 of vlnt is ciibtomaiy, 

Fatma v. SadrucblmO), follow <*d, 

Piompb dower (/.c., wnajjal) is p 13 able immediately on the mania go 
taking plm c, and it must be paid on demand It is only by payment of tho 
prompt dower that the husband iv< entitled to consummate the maniage 01 
enforce his conjugal ughtm Thon-fou* the light to lostitni ion, so fai fioin 
brnng a vo:uliii*»u piece L ut to the pauiioid of prompt dower, arises ouh after 
the dower Ins been pu u 

Jinnee Kh f pjoi 1 \* Ra *'-' 7? tee^auusn^'h followed 

Second appeal irom the decision of GL D. Madgavkar, District 
Judge or Surat, confirming the decree passed by N* R, Majmun- 
dar ; Joint Subordinate Judge at Surat. 

* Second Appeal No. 1,13 of 1910* 

<0 (ISOH) 2 13cm. If, C, R. 201. 


(2) (1870) 13 W, lb J7X (Civ J 
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Suit to recover the amount of dower. 3911. 

The plaintiff sued her husband (the defendant) to recover Hussein- 

from him the sum of Rs, 598 being the unpaid portion of the Sapdaikhan 

dower. At the time the parties were married the amount of gueab 

the dower was fixed at Rs. 750, out of which the plaintiff Eauatnj. 

received Rs. 157 in the shape of ornaments. The marriage 

register was silent as to whether the dower was prompt or 
deferred. The defendant set up a custom that dower could not 
be demanded before divorce or death of the husband, but failed 
to prove it. The defendant contended that the marriage had 
not been consummated; and that the plaintiff’s suit for the 
recovery of her dower was, therefore, premature. 

The Subordinate Judge held that the whole of the dower was 
payable on demand ; that there was no consummation but that the 
plaintiff was notwithstanding entitled to xecover the unpaid 
dower. This decree was on appeal confhmed by the lower 
appellate Court. The defendant appealed to the High Court. 

Marmlhai Nanalhai , for the appellant (defendant) :~The lower 
Court has erred in presuming the whole amount of the dower to 
be prompt. See Ittfma v. Sadruddin® ; Muriam-oon-nism Begum 
v. Imdadee Begum ® ; Taufil-m-nissa v, Ghnlam Kambar ® ; Eidan 
v. Mazhar Husain^ $ Zakeri Begum v. Salima Begum® , Sircar’s 
Mahomedan Law, Vol. I, p. 351. 

The suit is premature, there having been no consummation 
of marriage. See Abdul Kadu v. Salma® , MacNaghten, Pr. 

20 ; case xxxi, A, 3, case xxxv , Ameer Ali, VoL II, pp. 363, 365, 

484, 435 (3rd Edn.) , Abdur Rahman, Art. 81 , Baillie, pp. 91, 

96,101. 

It. A, Shah, for the respondent (plaintiff) : —The suit is not 
premature, for prompt dower can be demanded immediately 
after marriage. See MacNaghten, Pr 8 7 ; ib. 22$ Wilson, sections 
40, 41 (2nd Edn.). The right is in no way dependent upon 

(0 (1865) 2 Bom. H. C B. 191. (4) (1877) 1 Ali 483. 

m (1848) 3 b. D. A. (K. W. P) 185. (5) (1892) 19 Cal 689. 

m (1877) 1 AIL 506. (9) (1886) 8 AIL 149, 
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consummation of marriages. See AMul Kadir v. Salima*® ; 
huiifti v Moulin®} JLmidnnnesni BiU v. Zohiruddin Shell® ; 
Bai Hama w Abdalla® ; Abdul v* Hussenh®. 

Manulhai, in reply, cited MacNaghten, Pr. 7, 22, 20 ; Baillie, 
pp* 13, 91, 98, 101; Abdur Rahman, Arts 74, 81; Sircar, 
VoL I, pp. 363, 484 , Ameer Ali, VoL II, p, 473 (3rd Edn.) ; and 
llosseiaooddeei v. Tajumma® . 

Ch and av aekab, J. Two points of law have been argued 
in this second appeal. First, it is contended that the District 
Judge is wrong in holding the whole amount of the dower to 
be prompt and the decision of ihis Court in Fatma v, Sadr ad - 
din® is relied upon by the appellant's pleader in support of 
the contention* There it was held that, where no specific 
amount of dower had been declared exigible, and there was no 
evidence of what was customary, it was not an error in law for 
the Court of facts to hold one-third only of the whole amount 
to he exigible during the life of the husband, the remaining 
two-thirds being payable on hi* death. The decision in ques- 
tion lays down no inelastic principle of law, but merely points 
out \\ hat, in the circumstances ot the case, was an equitable 
nile to follow. The learned tJudge is, therefore, right in holding 
upon the facts of the piesent case that the whole is exigible* 


Next, it is urged that in the case of prompt dower, the right 
of the wife is dependent upon, and does not arise until after, 
consummation of the marriage. According to Mahomedan law, 
marriage is a ei\ii contract and dower is a necessary result of 
it, being a pari of the consideration for her agreement to become 
her Lnd\‘Uid’s wife by consummating the marriage: Madia & 
ErhU v. 'Nr* lL'CaW 'b Consummation is not a consider- 

ation for t!u i . t:\-I ■»: inicf Vat- is pciformanee of the contract. 
Prompt *1 r a- if V called) is payable immediately on 

the hi:uria-e taking place, and it mu ,i be paid on demand. If 
if weio payble on consummation, the authorities on Mahomedan 


m (iSa».) S All. no. 

w {I.*:) n .va*i so:, 

(*i (IS1-0J 17 {Vi. 070. 
0) (190,“} lkm. 122. 


(v il id) 6 Bom. L 11, 7iS, 

00 (lofrt) \Y. n. (G ip. No) 109. 
(7) aSCCj 2 Bom, H. U. E, 291. 
® (1900) 2S Mad, 073. 
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Uw would have said instead of using the word <c demand.’* 
And this is in accordance with KnnM v. Moulin (1) , where it is 
said : — <c The Muhammadan matrimonial contract involves separate 
and independent contracts by the husband and wife. The wife 
is by contract bound to submit herself to her husband and he 
is hound to pay the prompt or other dower according to the 
contract, or if no sum agieecl on, according to the provision of 
the law. Each has a sepaiate remedy against the other for 
non-performance of the contract. 1 * In Ranee Khcjoorunism v. 
Manee S?/eestmma^\ it was held that, under Mahomedan law, it 
is only by payment of the prompt dower tint the husbmd is 
entitled to consummate the mairiage or cnfoice Ins conjugal 
rights and that 6€ unless delay is stipulated for and agreed to, it 
should be paid at the time of the marriage.’* It follows that 
the right to restitution, so far from being a condition precedent 
to the pa} ment of prompt dower, arises only after the dower 
has been paid. 

r ihe decree must, thcrefoic, be confirmed with costs. 

Decree eonjhmecl 
n. n 

(l) (1888) 11 Mad. 327. 0) (1^70) 13 W. 32. 871 (Civ) 


API ILL ATE CIVIL, 


Before Sir Basil Scott , Kv., Chief Justice, and Mi. Justice Batchelor 

KASHIBAI, widow or GANESH (original Opposed 2), Appellant, 
v . MORESHYAR RAGRUNATH, a minor, ey his guardian mother 
SIT ABA I (original Petitioner,), Respondent.-* 

Hindu, Law —Mitaleshar a— Inheritance — Paternal uncle 9 * gi and son — 
Paternal uncle's ivi low. 

Among Hindus in the Bombay Presidency governed by tbe law of the 
MitdLshara, a paternal uncle’s grandson is to be prefeircd as an lieir to a 
paternal nuclei widow. 
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* Appeal No. 158 of 1910, 
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Mobeshtar 
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Appeal against the decision of K. Barlco, Assistant Judge of 
Poena, in the matter of an application for Letters of Admini- 
stration . 

Question of inheritance according to Hindu Law. 

The following table shows the relationship of the parties : — 

Krishna. 


fehivnim, Yiuayai*. Tntya — Gancsh — 

! { Chandrabhagabai. Kashibai. 

I I 

R agluinuth. Knchc shvar 

| (deceased), 

Moroni var 
(applicant). 

KaehoJivar dkd on the 27th October 1908. Tliereupon the 
applicant MmWivm\ a minor, represented by his certified 
gnardien his nmth* r bitabai, applied for the Letters of Aclmiui- 
fetrati'.in to tho * stale of the deceased. The application was 
°Pr°' 1 y GhaialraMiagabai and Kashibai claiming as ’widows 

of the fiolraju sajd^hm of the deceased. The Assistant Judge 
relying on the decision in Juinh-ca v. Ealing a pal l) passed an order 
granting 1 letters of Administration to the applicant on his 
furnishing security. 

Op; onent 2 Kashibai appealed. 

E 11. niw'jmre for the appellant (opponent 2). 

7\ 1). lUiida with L. Lh Tdhn' for the respondent (applicant). 


J*:— The ijuostioii which we have to decide is 
whutlifi* among Hindus in this presidency governed by the law 
of the Miukshara a paternal uncle's widow or a paternal uncle's 
gramhou is to be preferred as an heir for the purpose of grant 
of Letters of Administration. That the paternal uncle's widow 
La go! raj a Mw&Ja eligible for inheritance results from the 


decision in Lo i: alhai Baptihhui v, II a, a invar fa which was 


{1} (j 8?2) m Horn. 7 JO, 


CO (1876) 2 Born# 388, 
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affirmed by the Judicial Committee. The question which now 
comes before the Court was anticipated by Mr, Justice West in 
his judgment in that case in the following passage : — 

66 The recognition of the -widows of got raj a-setpindas as themselves gotraja - 
sapindas, howeveT slender the basis on which it originally rested so far as 
collaterals are concerned, has become a part of the customary law wherever the 
doctrines of the Mitakshara prevail, and the Courts must give effect to it 
accordingly. "Whether, indeed, the widow of a collateral should take before the 
son or grandson of the same man, may admit of question. The mother of the 
propositus takes befoie her son or giazulson, and a like precedence is assigned 
to his grandmother and great-grandmother ; bnt brothers’ wives, on the other 
hand, are not mentioned between brothers and their sons in Tajnavalkaya’s 
text, nor has Vijnyanesvara found a special place for them or for a descendants 
widow as he has for the daughter’s son. Although, therefore, a woman, become 
a member of her husband’s family, takes the benefit of a rule resembling that 
of the Roman Law . . . yet as in that law the widow's right of inheritance was 
limited and of late introduction, the 4 gradus 5 applying, in strictness, only to 
blood relations, so analogy may be thought to lean somewhat to the preference 
of the eldest surviving male as representative of any branch to the widow of 
any collateral in the same line ; but the point cannot be finally decided until it 
arises in the proper form. It is enough for the purposes of the present case 
to say that a widow in a nearer collateral line has precedence, according to the 
Mitakshara, over a male in a remoter line 99 (pp. 414, 445). 

In a subsequent passage he states that — 

“ If the foundation of the rights of widows of gotmjas under the Mitakshara 
is slender, under the Mayukha it may be called almost shadowy ” (p. 447). 

In RacJiava v. Kalingapcj l \ the Court gave effect to the 
opinion thus expressed by West* J. } by holding that a paternal 
uncle’s son was to he preferred to the widow of another paternal 
uncle of the propositus. Mr. Justice Telang expressed the con- 
clusion of the Court In these words : — 

" When it is remembered that the widows of collaterals among the gotrajas 
are not specifically mentioned, even in those works like the Mitakshara where 
collateral males, like uncle’s sons, etc., are expressly named ... it seems to be 
the fairer interpretation of the law to hold, that a female gotraja-sapinda in 
any one line cannot exclude any male properly belonging to that line ** (p. 720). 

The question then is whether the paternal uncle's grandson 
can be said to be a male properly belonging to the line to which 
a paternal uncle’s widow belongs within the meaning of that 
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(l) (1892) 10 Bom. 716. 
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judgment, In dealing with the question of lines o l descent 
Mr- Justice T clang makes the following observations : — ■ 

“ In the Mitiiksbaia, Chapter II, See. 5, PL 1 — 5. it is Liid clown, that the, 
propmquitv of g b t > ho iVtormmod by lmc? os* descent — that is to s ay, 

the inheritance is to go iircst -n the liro it he word in the origin'll i& tf a titan"* 
literally, 4 continuation . ') of iho p.itcmal gnaidfiither, then, in default of nn}- 
on? in that lino, of the paterh.il great-grandfather, then of the paternal greet- 
great' -grandlath.r, and s » forth, hsovr cidinarily there can be no doubt that 
each of these lines must he treated as represented, or £C continued ”, by any tdJq 
member belonging to that lino in preference to any female. As in an undivided 
family no female mciuber of the family would be ordinarily regarded as re- 
presenting iho faniih while any male member alive. ?o it should bo in the 
case < f the 4 lines J to which the EHakharn vf ?rs " (r. 719). 

It has boon laid down by the Judicial Committee that the line 
of sauinrhz includes descendant- in rite Oth degree ; HI yah Ram 
Siiujh \ . Bhyc’h Vnur c vy// (1 h The respondent as uncle's grand- 
son of the propositus is third in descent) from the grandfather 
from whom the line of collaterals springs, and therefore well 
within the line- Thm is not disputed, but it is argued that the 
lines of collateral are, according to the bettor opinion interrupted 
after the second in descent from iho ancestor iron, whom they 
spring and that the third in descent is postponed both to the 
first and ^eecnd in descent in more remote collateral lines and 
also to the bat four in descent in ail earlier collateral lines. The 
argument is supported by reference to S 'uroya v. Lahkmnnru- 
sammfiK and to the article on supi/ida relationship in Appendix 
HI of Mandlik's Hindu Law. The views expressed in these 
authorities have by no means obtained universal acceptance ) 
the arguments in favour of an uninterrupted line of six descend- 
ant goirajn-iMjjiddas from each of six inale ancestoi's are to be 
lotmd in "W e>t and EahbrN Hindu Law (3rd Eun. pp. lid — 1 2 3) 
and kalian Jlai v. Radi Cha.’dar^K Wo do not think it necessary 
in this case to uiscius the nigumorAs on either side in connection 
with this difheult question as the decisions of this Court to which 
reference has been made would not in our opinion justify the 
preference of the widow of a yitfaja-saphuU to any male sapinda 


0) (1870) 23 .Moo. 1. A. 373 at p, 301. (s) (1882) 5 Mad. 201, 

(«) <1001} 24 All. 1 28- 
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within the six degrees of the same line for the purpose of inherit- 
ance among collaterals. 

The grandson of the uncle is, therefore, to be preferred to the 
widows of other uncles of the propositus. 

We affirm the order of the lower Court. The parties may 
have their costs out or the estate. 


Decree affirmed* 

G. B. It. 


APPELLATE CIVIL. 


Before Si/ Ball Scott, Kt., Chief Justice, and Mr. Justice Batchelor . 

LAKHMICHAND ItEWAGHAND (oeiginal Petitions), Appellant, v. 
KACHUBHAI GULABCHAND and othees (oeiginal Opponents), 
Respondents* 

Civil Procedure Code ( Act V of 190S ), Order I, Bide 10 — Limitation Act 
{IX of 1008), Article 171 — Partition suit — Death of a party — Abate - 
ment — Application to set aside the abatement-— Limitation of sixty days — In 
a partition suit all parties should be before the Court — Inherent power <f 
the Court to add a party at ary stage of the suit for the ends of justice. 

On the 5th April 1892 the plaintiff obtained a cleciee for partition and die I 
in October 1S93, leaving hid surviving a minor son, who attained majority in 
February 1907. At a very la 4 e stage of the execution-proceedings, the son mado 
an application on the 10th April 1910 for the issue of a commission to effect 
partition according to the lights declared in the partition decree. 

Held, that as soon as the Civil Piocedure Code (Act Y of 1908) came into 
force the suit abated so far as regarded the applicant's father who was a party, 
and the application to set aside the abatement by adding the applicant as the 
legal leprosoiititive of the deceased not having been made within sixty days 
under Article 171 of the Limitation Act (IX of 1908), the application was 
time- barred. 

Meld , further, that in a partition suit all the patties should be before the 
Court, and that there was nothing in the Civil Procedure Code (Act V of 1908) 
limiting or affecting the inherent power of the Court to make such orders as 
might he necessary for the ends of justice. 


1911. 


Kashicai 

Mobjbshvar 

Raghunath. 


1911. 

April 10. 


* Appeal No. 51 of 191 0 from order. 
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Appeal from an order passed by D. G. Medhekar, First Class 
Subordinate Judge of Poona, in the matter of an application for 
execution of a decree for partition. 

In a partition suit, No, 90 of 1391, between one Rewacliand 
Gujar as plaintiff and (1) Kachnbhai Gulabchand, (2) Nyhalchand 
Shirehand, (8) Sarupchand Shirehand, and (4) Harakchand Dip- 
chand as defendants, the Court passed a decree, dated the 5th 
April 1892, The plaintiff died in October 1898 leaving him 
surviving a minor son Lakh midland, who attained majority on 
the 7th February 1907. On the 13th April 1908 Lakhmichand 
made an application for commission to effect partition of non- 
revenue-paying immoveable property under section 890 of the 
old Civil Procedure Code (Act XIV of 1882), but the Court, on 
the £8th November 1908, held the application to be time-barred 
and rejected it under section 308 of the same Code. The applicant, 
thereupon, appealed to the High Court and in the appeal lie with- 
drew the application. 

Subsequently Lakhmichand on the 10th April 1910, preferred 
an application under Order Rule 13 of the Civil Procedure 
Code (Act Y of 1903} for the issue of a commission to make a 
partition according to the rights declared in the partition decree. 
The defendants opposed the application on the ground, among 
others, that it was not tenable inasmuch as it was not made 
within the time allowed by law for the substitution of the 
applicant’s name as required by section S88 of the Civil Procedure 
Code (Act XIV of 1882). 

The First Class Subordinate Judge rejected the application on 
the grounds that the suit had abated long before the presentation 
of the application, that it was not proved that the applicant was 
prevented by sufficient cause from continuing the suit, and that 
the application did not contain any prayer for setting aside the 
order of abatement. 


The applicant preferred an appeal 

S. R t Babble for the appellant (applicant). 

fA A\ J debar for respondent 1 (opponent 1), 

Scott, O. J. We think that the suit abated as soon as the 
Civil Procedure Code of 1908 came into force so far as regarded 
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the applicants father who was a party, and the application to 191 L 

set aside the abatement by adding the applicant as the legal Lakhmi- 

representative, not having been made within sixty days, is barred kevv^hakp 

by Article 171 of the Limitation Act of 1908. It is obvious, Klci ^ mkl 

however, that in a partition suit all the parties should be before Gulabciiand. 

the Court. The suit has actually reached the stage of a 

commission to divide the property, and the applicant is a 

sharer. Nothing in the Code limits or affects the inherent 

power of the Court to make such orders as may be necessary 

for the ends of justice, and under Order I, Rule 10, the Court 

may, at any stage of the proceedings, order that the name 

of any person whose presence may be necessary in order to 

enable the Court effectually and completely to adjudicate upon 

and settle all the questions involved in the suit, be added. We, 

therefore, cider that the applicant be added as a defendant in 

the suit, being bound by all the proceedings up to date. 

Costs costs in the cause. 

Order set aside, 

O. B. R. 


APPELLATE CIVIL. 

Before Mr . Justice Chandavarkar and Mr • Justice Seaton . 

SUBRAY A bin YENKATESH BUDDA SHETTI and others (original 1911 . 
Plaintiffs), Appellants, v* GANPA alias GOVIND N All AY AN NAIK April 11. 

AND OTHERS (ORIGINAL DEFENDANTS), RESPONDENTS.* 5 

Mortgage — Mortgagee failing to pay apart of consideration as provided in 
the mortgage-deed — Failure of consideration — Subsequent payment cannot 
be taken as part of mortgage* debt-^Pmnsfer of Property Act {IV of 1882), 
sections 56, 81, 88 — Marshalling of securities* 

In 1896, G. mortgaged some lands (Serial Nos. 1— 10) to Y. for Rs. 400, of 
which Rs. 200 vere paid in cash and Rs. 200 were to be paid to X., a piior 
mortgagee. Y. having failed to pay to X., G. sold to defendant Ho. 5 some of 
the lands mortgaged (Serial Nos. 6—10) and other property and redeemed N.’s 
mortgage by paying Rs* 200 to him. Subsequently Y. paid Rs. 200 to G t 

# Second Appeal No, 797 of 1907, 

? m— s 
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Shortly afterwards G mortgaged some more lands (Serial Nos, 1, 3, 4 and 5) 
to defendant No. 4 for Its. -1)0. The defendant No. 4 sued on his mortgage 
and obtained a decree agauist G. In execution of the decree the lands, 
Serial Nv. 1. 3. \ 9 r>, wore sdd and v'eie purchased bv defend: nit No, 4. Y. 
then hired on liis mortgage treading it d< one fee* Es 100, to lecover the 
amount by sale cl ali i bo ten numbers. The lower Courts recognized Yds 
mortgage only for Es. 200, and granted him a decree authorizing him 
to proceed against Serial No 2 alone and if t lie sale-proceeds failed to satisfy 
his claim, to proceed against the other serial numbers which were sold to 
defendants No*. 4 and 5. On appeal : — 

UdJ. that V. was not emitted to treat his mortgage as one for Es. *100 : 
since V. having failed to pay Es. 20) 4 o N. cither at once or within a reasonable 
time, there was partial failure of consideration for the mortgage and the sub- 
sequent payment of Es. 2*Y) to G. by V, couh! no* servo in law to undo the effect 
of that failure, as t j ptejr.ube T b? right" of defendant No. 5. 

H 7'/, further, rh i) th j O » ut Lul power, uodcr section 83 of the Transfer 
of Property A:t (17 o ‘ INSA, to piss in such a suit a decree for sale, ordering 
that, in d dan It of 6. pvir.g, the mortgaged property or a sufficient part 
i hereof be s'obl. 

Pn' Cttti — The pr.wVmos of so-tion to of the Tinndbr of Property Act, 
Ib82, apply * .d\ as Lei \> t eu v "C-ihr .md his buyer, not as between n mortgagee 
»*/ the M‘il. •* and the bux*»:. 

appeoi LYcm she- decision of C. 0, Boyd, District 
Judge of Kaiiarn. ooniummg the decree passe 1 by ICR. Na.tu, 
Subordinate Judge at Kumta, 

Suit on mortgage. 

On the 3rd January 18.36, Ganpa (defendant No. 1) ; as 
manager of a joint Hindu family consisting of himself and his 
two brothers, defendants Nos, 2 and 3 ? mortgaged lands 
(Serial Nos. 1—10} to Venkatesh Slietti (father of plaintiffs) 
for Es. 400, Es. 200 were paid in cash at the time and the 
remainder was covenanted to be paid to Nagappa, a prior 
mortgagee. Venkatesh failed to make the payment. On the 
10th July 18b 7 , Ganpa sold some of the lands (Serial Nos, 6—10) 
and other property to Kongo (defendant No, 5) for Es. 800, 
and out of the money redeemed Nagappahs mortgage. On the 
15th March 1808, Venkatesh paid Es. 200 to Ganpa, On the 
80th March 1898, Ganpa mortgaged four more lands (Serial 
Nos. J 7 3, 4 ami 5) with Shivram (defendant No. 4). In 1902, 
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Shivram sued on his mortgage and obtained a decree. In 
execution of the decree, the lands Serial Nos. 1, 3, 4 and 5 were 
sold and purchased by Shivram himself. 

In 1904, the plaintiffs sued to recover their money (Rs. 400) 
by sale of the mortgaged property. The Subordinate Judge held 
that as the plaintiffs had paid Rs. 200 under the mortgage, the 
mortgage held good to that amount only, and that the subsequent 
payment of Rs. 200 which they made to Ganpa was no part of 
consideration for the mortgage and applying section 56 of the 
Transfer of Property Act, 1882, he ordered that on failure by 
Ganpa to pay the mortgage amount within six months of the 
date of the decree* the plaintiffs should first put up to sale land, 
Serial No. 2, and if there was any deficiency after that sale, the 
other land Serial Nos. 1 and 3 — 10 should be sold. 


1911. 


SUCRATA 

BIN 

Venkatess 

V. 

Ganpa. 


On appeal, the District Judge confirmed the decree, but placed 
reliance on section 81 and not on section 56 of the Transfer of 
Property Act of 1882, in support of the order of sale. 

The plaintiffs appealed to the High Court. 

Nilkant Abmco'am , for the appellants : — I submit we are entitled 
to a decree for the full mortgage amount, i, e. 9 Rs. 400. The 
money that were payable to Nagappa was eventually paid to 
defendant No* 1, who had in the meanwhile made the payment 
himself. By accepting payment from plaintiff, the defendant 
No. 1 allowed the mortgage charge to be valid to the extent of 
Rs. 400. In any view of the ca v se the defendant No. 4 should 
not be allowed any priority in virtue of bis mortgage. Further, 
the lower Courts have erred in restricting the plaintiffs* right to 
Serial No. 2 in the first instance. The Court of first instance 
has erred in applying section 56 of the Transfer of Property 
Act, 1882 ) and the lower Court has mistakenly relied on sec- 
tion 81 of the Act, in making the order. See IncluJmri Rama 
Raj uv* TerramilU Subbara/jttcluW, Lula Dilawar Bahai v. Dew an 
JBolahivamW and Bkihhari Das v Balip SmgW*h See also KhJmn 
Per shad Ghowdhrg v. Tipan Per shad SingV®. 


(1) (1882) 5 Mad. 387. 
ffl (1885) 31 Cal. 258. 


(3) (1895) 17 All. 434. 
W (1907) °A Cal. 735. 
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P. M* VtKc&ar, iov the respondent, referred to Will v. SmUh&K 
Tidd v, Xiidw® and Gibson v. Seagrm^K 

Chaxdatabka^ J> : — It is necessary to state at the outset the 
facts found by the lower Court of appeal, so far as they aie 
material for the purposes of the two questions of law argued 
before us. 

The facts are briefly these. 

On the 3rd of January 1898, defendant No. 1, as manager of the 
undivided Hindu family consisting of himself and defendants Nos. 
2 and 3. mortgaged by a registered deed (Exhibit 42) ten lands to 
one Venkatesh Shetti, deceased, represented in this litigation by 
the plaintiffs, for a debt due fiom the family. The consideration 
for the mortgage was Its. 400, of which Es. 200 were paid at the 
time of its execution to the mortgager ; as to the balance, the 
mortgagee covenanted by the mortgage-deed to pay it to one 
Nagappa, a previous mortgagee of defendant No. Fs family. 

VenkateJi Shetti, the mortgagee, having failed to pay to 
Nagappa, defendant No 1 sold to defendant No. 5, on the 10th. of* 
July 1^)7, -omc of the hwuU mortgaged under Exhibit 42 and 
othir prspcuy not co\cied by that deed; and by means of the 
proceeds of the sale defendant No. I through defendant No. 5 
redeemed tim mortgage to Nagappa, 

Ojl the loth of March 189S, Venkatesh Shetti, the mortgagee 
under Exhibit 42, p.ud to defendant No, 1 Rs. 200. 

On the 30th of March iS9S : defendant No I mortgaged under 
a registered deed (Exhibit GO) to defendant No. 4 for Rs. 500 
four only out of the tea lands covered by plaintiffs mortgage, 
Exhibit 12. 

in 1902, tit f aidant No. 4 sued defendant No. I on his mortgage, 
and, in execution of the decree for bile obtained therein, became 
purchaser through Court of the four lands covered by his mort- 
gage- Exhibit 60. 

The result was this. Plaintiffs wore mortgagees of defendant 
No, 1 for Rs. 400 under Exhibit 42, but they did not, as agreed, 

W 11865} 30 Oh I) lii3tifc V 200. & (1852) 10 Hare 140 

(4) (ISOS) 20 Ika v 614. 
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pay Rs. 200 out of that amount to defendant No l 5 s pievious 
mortgagee, Nagappa, until after defendant No. 1 had sold some of 
the mortgaged lands to defendant No. 5 and satisfied Nagappa's 
mortgage. Defendant No. 4, a mortgagee subsequent of some 
other lands mortgaged under Exhibit 42, became Court-purchaser 
of those lands in execution of a decree on his mortgage. 

Plaintiffs now sue to recover on their mortgage, Exhibit 42. 
Both the lower Courts have given them a decree treating their 
mortgage as one for Rs. 200 only, instead of Rs 400 ; further, 
the Courts have directed by the decree that in the event of 
defendants Nos. 1 to 3 failing to pay the amount found due on the 
mortgage, plaintiffs should first proceed against that portion of 
the mortgaged property which is in the hands of those defendants 
and bring to sale the properties sold respectively to defendants 
Nos. 5 and 4, only in case the decree is not satisfied by a sale of 
the former. 

Plaintiffs impugn on this second appeal the correctness in law 
of both these restrictions on their right under their mortgage, 
Exhibit 42. 

Fiist, it is contended for them that as they paid the balance of 
Rs. 200 to defendant No. 1, they are entitled to treat the mort- 
gage, Exhibit 42, as one for the full consideration of Rs, 400. The 
finding of the Court below disposes of that contention. According 
to that finding, the mortgagee had kept the amount of Rs. 200 
for payment to Nagappa. He was bound to pay the amount to 
the latter either at once or within a reasonable time after the con- 
tract to pay. He did not perform the contract and defendant No. 1 
Was in consequence compelled to sell some of the mortgaged lands 
to defendant No. 5 and to satisfy Nagappa's debt out of the 
sale-proceeds. There was, therefore, partial failure of considera- 
tion for the mortgage, Exhibit 42, and the subsequent payment of 
Rs. 200 to defendant No. 1 by the plaintiffs could not serve in 
law to undo the effect of that failure, so as to prejudice the rights 
of defendant No. 5. Those lights are as of the date on which the 
sale to him took place* The plaintiffs 5 contention, that the subse- 
quent payment of Rs. 200 must be treated as a future advance made 
tinder Exhibit 42 so as to entitle him to tack on the amount to 
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ilie sum of Rs. £00 paid according to its terms on the date of its 
execution^ ignores the fact that there was no contract for any 
future advance in that deed. Is or can the plaintiffs hold 
defendant 'No. 1 personally liable for the sum of Es, 20G, the 
personal liability having become barred by limitation. 

The next question is whether the lower Courts have rightly de- 
creed that; in the event of defendants Nos. 1 to 3 T s failure to pay 
the decretal amount found duo upon the mortgage, Exhibit 42, the 
plaintiffs should first proceed by way of sale against that portion 
of the mortgaged property which is in the hands of the former, 
and that they should proceed against the property purchased 
through Court by defendant No. -i, in case the proceeds of that 
sale are not sufficient to extinguish the dec] etal debt. The Sub- 
ordinate Judge relied on section 58 of the Transfer of Property 
Act in support of this portion of the decree. That section applies 
only as between a seller and his buyer, not as between a mort- 
gagee of the seller and the buyer. The District Judge relies on 
section 81. 

Defendant No* 4 is now, no doubt, a purchaser at a Court-sale 
of sonic of tiio lands mortgaged u lor Exhibit 42. But before his 
pucelnuo he had been a puisne i ortgagee under Exhibit 60, and 
the doctrine of law is that a mortgagee, who* purchases mortgaged 
property in execution ut his damee for sale on his mortgage, 
becomes n purchaser !y estoppel: that is to say, he purchases 
the interests of both the mortgagor and the mortgagee: Khevroj 
Jmrup v. L'wfja K ja ]) . Defendant No. 1 is, therefore, entitled 
to «ay that he must he treated as a puisne mortgagee for the 
purposes of plaintiffs* mortgage, and that he muvt be allowed 
the benefit of section 61 of the Transfer of Property Act* 

But tlicn that ejection requires that the puisne mortgagee 
should have had no notice of the former mortgage. Here it is 
found by the Courts below that defendant No. 4 had notice. 
Section 61, therefore, cannot avail him. 

Though the decree of the Court below cannot be supported on 
the ground of either of the sections mentioned, the Court has 


ft) (*S73) 3 Fom. Safep. 5. 
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power, under section 88 of the Transfer of Property Act, to pass 
in such a suit a decree for sale, ordering that, in default of the 
defendant paying as directed by the decree, the mortgaged 
property or a sufficient part thereof be sold. The lower Court’s 
decree, directing the sale of the portion of the mortgaged property 
which is in the hands of the mortgagors (respondents Nos. 1 to 3) 
first, before the appellants can proceed against the property in the 
hands either of respondent No 4 or respondent No. 5, must be 
upheld as being in substantial compliance with section 88, unless 
the appellants are able to satisfy the Court that the direction in 
question has prejudiced or is likely to prejudice their rights : 
Appaijya v. Rangayya&\ No such complaint having been made 
in the lower Court of appeal, it should not be allowed in second 
appeal. On these grounds the decree must be confirmed with 
costs. 

Decree confirmed* 

B. B. 

CD (1903) 31 Mad. 419 at p. 423, 


CRIMINAL REVISION, 


Before Mr . Justice Chandamrlcar and Mu Justice lleiton, 

IM BE BABA YE^HWVNT DESAI.' 

Criminal Procedure Code (Act V of 1898), sections 119 , 200, 43 7 — Security for 
good be 7/ avion —Discharge by Magistrate— District Magistrate ordering 
fresh inquiry — Accused —Dist harge — Inter pr elation 

A District Magistrate can, under see don 437 of the Criminal Pioceduro Code, 
1898, order fiesh inquiry into the case of a person dischai ged '* by a 
Buhoidmato Magistrate under section 119 of the Code 

The phrase (e any accused pei son ” as used in section 437 is not confined in its 
application to a person against whom a complaint has been made under 
section 200 of the Code It includes a person proceeded against under 
Chapter VIII of the Code. 

The term u disJiai gel ” is not defined in the Code, and there is no valid 
ground for departing in respect of it from the rule of construction that where 
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in a Statute the same word is used in different sections it ought to be interpreted 
in the same sense throughout unless the context in any pai titular section 
plainly reqniies that it should be nuclei stood in a different sense. 

Q,v,ccn-Enipr r s$ t« Ifutasaddt Zc>l(X), Xing- Emperor v. Eyaz-ud-di'n ( 2 ) 
ami Q”ecn,»Empt css v. Mow P»m ( 3 ), followed. 

Queen- Empress v. Lma ITondaW and Vein Tayb Animal v. Ohidam • 
hiwcelw ViUaiv>) } not followed 

This was an application to revise an order passed by J, Brander, 
District Magistrate oi l Rafcnagiri. 

The applicant was asked to furnish security for good behaviour 
under Chapter VIII of the Criminal Procedure Code. The trying 
Magistrate heard witnesses examined by the prosecution and 
defence, and discharged the applicant 

On an application having been made to him, the District Magis- 
trate, acting under section 437 of the Criminal Procedure Code, set 
aside the order of discharge and directed a fresh inquiry against 
the applicant to he held before another Magistrate, 

The applicant applied io the High Court, 

D. r s JW for she applicant. 

G A, Ed, Government Pleader, for the Crown, 

The £» blowing were referred to i—JLuhammad Khan v. 

King-EmpCiO }^ : Q,nc fl n~Ein press v. h?u)i Mandril a) ; Vein Tayi 
stwrfai v» Chidaiiiha rav4u PUlai ^ ; Queen- Empress v. J/o»a 
Pnua^ ; Queen- Empress \ , MuJusadili LaV l G and King -Emperor 

V, P?p'Z~ntlMi:i ( *\ 

C h aN day a l'K An, J. *. — The question before us is whether the 
District Magistrate has jurisdiction under section 437 of the Code 
of Criminal Procedure to order a fresh inquiry into the ease of a 
person ‘MNeharged *' by. a Subordinate Magistrate under section 
119 of tie Code. The decision of the question turns upon the 
interpretation of the words “any accused person and 
“ discharged ” used in section 437. There is no definition of 
accused person ” in the Code, and we see no sound reason for 

O' (M-’S; 21 All 107. U) .'1000) 27 Cal. 002. 

w (Idol) 21 All. Its. 0) i ] 909) 33 Mad 85. 

& d-'Mj Hi Bohi Cob 00 ( 1903 ) P. 11 . 2 sTo, .12 of 1905 ^Cr.)„ 
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confining its application to a person against whom " a 
complaint 57 has been made under section 200 of the Code. 
Persons proceeded against under Chapter VIII of the Code are 
persons against whom there is an accusation in the ordinary 
acceptation of the word. The word “ discharged is also not 
defined in the Code, and there is no valid ground for departing in 
respect of it from the rule of construction that, where in a Statute 
the same word is used in different sections, it ought to be 
interpreted in the same sense throughout, unless the contest in 
any particular section plainly requiies that it should be under- 
stood in a different sense. We think that we should follow the 
rulings of the Allahabad High Court, Queen-Empress v. Mutasaddi 
Lai ® and King-Emperor v. Fgaz-ud-din^i which follow the 
decision of this Court in Queen-Empress v. Mona Puna < 8 > , and 
not the rulings in Queen-Empress v. Iman Monel al^ and Velu 
Tayi Animal v, Cfadamhamvelu Pillai^K The rule is accordingly 
discharged. 

Hide discharged* 

R, B. 

(1) (1808) 21 AH. 107. (3) (1S92) 10 Bo i». €61. 

(2) (tfOl) 21 All. 148. (4) (1900) 27 Cal, 662® 

(“) (1909 33 Mad 83 


APPELLATE CIVIL® 


Before Mr . Justice Chandavarhar and Mr Justice Heaton • 

BAI MAHAKORE and queers (original Dependants), Appellants, 
v t BAI MANGLA and others (original Plaintiffs), Respondents* 

Deposit— Hushand depositing money in wife's name in his shop — Interest 
allowed over the amount — Depositee allowed to withdi aw — Husband achiow * 
lodging trust — Creation of trust— Try sts Act {II of 1882), sections 5 and 
6— Transfer of Property Act ( IV of 1882), sections 5, 54. 

D, made a credit entry of Rs. 20,000 in his books in the name of his wife 
H. carrying interest at 4| per cent. The entry was made on the 1st November 
1891 as of the 30th November 1890. The amount of Rs, 20,000 was treated as 
belonging to H. in the Sarvaya (balance sheet) in the Samadashat book 

# First Appeal No. 228 of 1908, 

£ 790— 4 


1911. 


Baba 

Ybshwant 

Desai, 

In ie* 


1911. 
April 12. 



404 


THE INDIAN LAW REPORTS. [VOL. XXXV. 


1911. 


Bn 

Mahakqee 

0* 

Bai MAISfQtA. 


(account book o£ deposits, &c.) and in the VyajavaM (interest account book). In 
November 1895 H., on the occasion of her going on pilgrimage, withdrew some 
money fiom the account. H, died on the 2nd March 1901. On the 29th J uly 
1901 D. wrote a letter to his four daughters by H. saying that the money 
above referred to was given by him to H. as a gift, that the four daughters 
had equal right to take the money, but that it was to be divided after his death. 
In February 1903 D. debited ihe whole amount to H.’s account and credited 
the same to the sons of M , one of the daughters of D. and H. This he con- 
firmed by his will which he made shortly afterwards wherein he stated that the 
money was always his own and never belonged to his wife H. After Dds 
death, which took place in March of the same year, the three remaining 
daughters of D. and H. sued to recover their share of the money 

BeM, that the plaintiffs were entitled to recover their share in the amount. 

Held, by ChandavaRKar, J., that the circumstances proved showed that D. 
intended a trust in favour of his wife H., and that that trust was carried into 
effect legally by him. 

Held, by Heaton, J., that there was no trust, but that, in the circumstances 
of the case, D. conferred on H. a right to the money though ho did not actually 
give her money, and tins right he by his own acts and words made perfect by 
those means which were appropriate to the purpose. 

Appe vl from the decision of Vadilal Tarachand Parekh, First 
Class Subordinate Judge at Broach. 

Suit to recover a sum of money. 

One Oainodardas had a wife Harkore, by whom he had four 
daughters: Mangla, Kashi and Dhankore (plaintiffs) and 
Mahakore (defendant No. 1). Mahakore had three sons : Dhiraj- 
lal, Praulal and Ratilal (defendants Nos. 3 to 5). 

On the 1st Not ember lS9129amodardas made a credit entry 
of Rs. 20,000 in his aceouut books in the name of Harkore. 
The entry was made as of the 30th November 1S90 and interest 
was calculated at the rate of 44 per cent. This amount together 
with the accumulated interest was shown in Harkore’s name in 
tho Sanmdadat book (/.<?., book showing the deposits, &c.) in the 
Vgajaoahi (interest account) and in the Sarvaya* (annual balance 
sheets). In November 2895, when Harkore went on pilgrimage, 
she withdrew from the account a sum of Rs, 150 odd, and she 
further withdrew in small sums another amount of Rs. 350 from 
the same account. Harkore died on the 2nd March 1901 . 
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Some timo after Harkoro’s death, Damodardas started on 
pilgrimage. On that occasion he wrote a letter to his four 
daughters, which ran as follows 

(To) Ben Manila and Maliakore and KasJii and Bliankorc ; written by Shah 
Damodardas Tulsidas. To wit : Yon 'are my daughters and your mother 
Bai Uarkorc is dead. There are her ornaments worth about (Rupees) five (or) 
six thousand. As to the said (ornaments) and as to the money (which has been) 
given by me as a gift to your mother B t u Harkore (and) which is placed to (her) 
credit in my Saran (/. c., money lending) shop — you ah the four sisteis have 
equal right to take the said money and ornaments. After my death you 
should take (the money) and should divide and take the ornaments or as stated 
by me in the will (you) should keep the same (/ e., ornaments) as joint 
(property) and wear them on necessary occasions and as to the money, whatever 
the same may come to with interest, you all the four sisters should divide the 
same into shares and keep (the respective share) credited in the shop in the 
name of each or should divide and take the same. I am going on pilgrimage 
and hence I have written this note. You should aJ. in accordance with rchat 
is written therein (herein). This is all. 

Thereafter Damodardas changed his mind. In February 1903, 
he debited the Rs. 20,000 and interest (Ss. 31,740) to the name of 
Hark ore and credited it to the names of the three sons of 
Maliakore, And in his last will which he made about that time 
he referred to this change of entries, and stated that the money 
never belonged to his wife, but was all along his own. 
Damodardas died on the 23rd March 1903. 

On the 5th March 1904, the three daughters of Damoclardas 
and Harkore filed this suit to recover their share in the amount 
aforesaid, treating it as belonging to Harkore, The claim was 
resisted by the fourth daughter Mahakore and her three sons, 
who contended that the money ever belonged to Damodardas 
who had gifted it away to the sons. 

The Subordinate Judge held that Damodardas had made a gift 
of the money to Harkore and that the plaintiffs were entitled 
to recover their share in the same. 

The defendants appealed to the High Court. 

Henkes, with Q* S. Boo, for the appellants. 

Sirangmem (Advocate-General), with Ik A* Shall, for the 
respondents. 
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Cl [ A 3 T d A vakk Ae , J. : — The facts which are admitted are shortly 
these. On the 1st of November 1891, the deceased Damodardas 
made a credit entry of Es. 20,000 in his books in the name of 
his wife, Harkore, carrying interest at 4] per cent. The entry 
v/as maae as of the 30th of November 1890. He also treated 
the amount of the entry as belonging to his wife in his annual 
balance sheet showing his assets and liabilities, in his Samatlashat 
book, and in his Vgajavald which contained his interest account, 
and in which interest was calculated on the amount at varying 
rates. In November 1895, Harkore went on pilgrimage and from 
the entries in Damodardas s books It appears that before going 
she had withdrawn Rs. 150 odd from her account, Harkore 
died on the 2nd of March 1901. On the 7th of February 1908, 
Damodardas debited Es. 15,000 to her account and credited 
the same amount to the three sons of his daughter, Mahakore. 
On the 23rd of February 1903 he made a will, in which he 
stated that the amount was his own and had never belonged 
to his wife. 


These iacts standing hy themselves ts ay oc insufficient to show 
that Damodardas intended to create a trust in respect of Rs. 20,000 
in favour <!' his wife, and that he had constituted himself 
l Kl ' trustee a- to that amount. Out the respondents rely on a 
document, (Exhibit 417), purporting to be a declaration of the 
trust and written to his daughters by liim six months after the 
death of his wife, Harkore. The genuineness of the document 
has been questioned ior the appellants, but I seo no reason 
whatever to doubt it. The signature on it purporting to 
be that of Damodardas b admitted as his. What is alleged 
rs that, bci'oiv going on pilgrimage, he had left a number of 
blank, paper-, signed by him with one of his sons-in-law ; 
lut ol tins there is no satisfactory proof. Were that true, 
the appellants should have found no difficulty in producing a few 
such blank papers or adducing credible evidence in support of 
their allegation. It is true that the document in question was 
passed on the very next day after Damodardas had asked his 
pleader, ilr. Ambashankar, whether ho could dispose of the money 
m ms wife's name, and the pleader had told him that “ he had 
no authority to do so as he was not the heir of his wife". But 
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I can see no improbability in the fact of Damodardas acknow- 
ledging the trust in favour of his wife to his daughters. His 
pleader the day before had pointed out to him that they were the 
heirs entitled to the amount standing in his wife’s name and it is 
not strange, rather it is very probable, that, acting on the pleader’s 
opinion, he made the declaration. The time when it was made 
is important. Damodardas was about to go on a pilgrimage. 
Naturally he would be anxious to settle all his affairs, and make 
definite arrangements about his property and his wife’s. It is 
usual with Hindus proceeding on pilgrimage to do that. 

If the document, Exhibit 447, is proved, as I hold it is, there 
can be no question that Damodardas intended a trust in favour 
of his wife. The only question, then, is whether that trust was 
carried into effect legally by him. It is contended for the 
appellants it was not, because (it is urged) Damodardas did not 
comply with the requirements of section 5 of the Trusts Act, 
the second clause of which provides that no trust in relation 
to trust property is valid unless declared as aforesaid 99 as in 
the first clause), u or unless the ownership of the property is 
transferred to the trustee ”, According to the contention, there 
must be either “a non-testamentary instrument in writing 
signed by the author of the trust or the trustee and registered ”, 
or a transfer of the property to the trustee. In this case there 
was neither. 

Section 5 of the T lusts Act must be read with section 6. Sec- 
tion 5 lays down what may be called the extrinsic conditions 
necessary to create a trust. In other words, it prescribes the 
mode of its creation. Section 6 lays down the intrinsic condi- 
tions necessary for a valid trust j in other words, given an 
instrument in writing or transfer of the kind mentioned in 
section 5, it prescribes what is necessary to make out a trust 
from the words used in the instrument or the act denoting the 
transfer. The question must naturally have occurred, I 
presume, to the draftsman of the sections in this way. Section 5 
prescribes transfer as one of the two alternative modes for creat- 
ing a trust of moveable property. But the word transfer, as 
defined in the Transfer of Property Act (section 5), excludes the 
conveyance or delivery of property by a man to himself- When 
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a man creates a trust and constitutes himself Its trustee, there 
can bo no transfer. Hence, I apprehend, the exception was 
made in section 6 that in such a case there need be no transfer. 
Section 5, clause 2, lays down a general rule: section 6 creates 
an exception in the case of a trust of moveable property. 

But it is aligned that this construction is inconsistent with the 
plain language or section G, which requires that it should be 
read { * subject to the provisions of section 5 I do not see the 
inconsistency. Section 5, clause 2 ? requires transfer for a valid 
trust of moveable property, where it is not created by a 
non-test am entary instrument of the kind mentioned in the first 
clause ; and section 8 virtually declares that where a person is 
himself the author of a tiust, there is a transfer, if the other 
conditions prescribed in section 6 are complied with. 

Then it is said that, in that case, upon this construction of 
Suction 0, a transfer is necessary for a valid trust of immoveable 
property except where the trust is created by a person of ins 
own property and ho is him self the trustee, but section 5 
requires nothing of that hind in the case of such a trust Here, 
again, I fail to perceive any contradiction between the two 
sections on the construction above stated. “ Transfer of 
property ” as defined in section 5 of the Transfer of Property 
Act, “mentis an act by which a living person conveys property” ; 
and seeing that by section 51 of the Act, the Legislature has 
made it plain in the ca-e of a sale that a transfer of immoveable 
property can be made by a registered instrument, the intention 
o £ the Legislature appeals to me clear that iu the case of a trust 
of immoveable property, such an instrument would operate as a 
transfer, 'When sections 5 and G of the Trusts Act are react, as 
they should be read, by the light of the relevant provisions of the 
Transfer of Piopcrty Act, I venture to think that the words of 
section 6; of the former Act, which have given rise to difficulty of 
construction, must be construed as meaning that, though as a rule 
transfer is one of the conditions necessary for a valid trust, 
whether in the case of moveable or immoveable property, no 
transfer is required where the trust is declared by a will or 
where the author of the trust is himself to be the trustee ; and 
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that one of the modes of transfer is a non-testamentary 
instrument in writing* which is registered. 

For these reasons I am of opinion that in this case there was 
a valid trust in favour of Harkore. As to the ornaments, it is 
admitted that, if the document Exhibit 447 is held proved, the 
respondents are entitled to them. 

The decree is confirmed with costs, 

Heaton, J, —The plaintiffs sue as some of the heirs of one 
Harkore kom Damodardas Tulsidas to recover a three-fourths 
share of her property. Assuming that she left property of her 
own, the plaintiffs are entitled to three-fourths of it. This is not 
denied. 

The property alleged to be Harkore's comprises a sum of 
money and certain ornaments. Her husband was a trader and 
in certain respects a banker also, as clients sometimes deposited 
money with him. In such cases he showed these deposits in 
Ms accounts and in his annual balance sheets and sometimes 
he had a Samadaslat , a kind of pass book, made out in the 
depositor's name. In November 1891 Damodardas caused the sum 
of Rs, 20,000 to be entered in his business accounts in the name 
of lus wife as if she had deposited that sum with him. There* 
after up to the time of Harkore’s death and for some time 
afterwards, that sum with accumulated interest, appeared in the 
accounts and the balance sheets exactly as if Harkore had been 
a depositor with Damodardas, This is the sum of money three* 
fourths of which the plaintiffs claim. Defendants denied that 
either the money or ornaments were Harkore's. The First 
Class Subordinate Judge, who heard the suit, decided all the 
main points in favour of plaintiffs, holding that both the money 
and ornaments were Harkore *s. He decreed the claim, De- 
fendants have appealed , 

The facts are fully stated in the judgment of the lower 
Court, I concur with his conclusions as to the facts in dispute. 
The difficulty arises in connection with the inferences to be 
drawn from those facts. 

I will first deal with the ornaments. The determination 
whether they were or were not Harkore^ depends largely on 
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the genuineness or falsity of an alleged signed and attested 
declaration purporting to be made by Damodardas on the 28th 
July 1901 (Exhibit 447). This was some months after Harkore 
had died and the day after he added a codicil to his original 
will, made in 1900 some months before his wife Harkore died. 
At this time, July 1901, no disputes had arisen. We have 
heard all that has to be said against this signed declaration 
and hold it to be genuine. Admittedly it bears Damodardas’s 
real signature and we cannot discern any indications, extrinsic 
or intrinsic, in appearance or matter or circumstances which 
with any degree of clearness or probability point to fabrication. 
I think the Subordinate Judge has satisfactorily disposed of 
what is alleged against it. In this declaration it is admitted 
that Harkore had ornaments. That being so the number and 
identity of those ornaments are not disputed and to that extent 
the decree of the lowoi Court must he affirmed. 

The same declaration speaks of “ the money given by me as 
a gift to youi mother Bai Harkore and which is placed to credit 
in my money-lending shop This is of .some importance as 
confirming the account entries and showing that Damodardas 
consistently regarded that money (the Its. 20,000) as his wife's. 

A Samadaskat book was produced lelatmg to it which the 
defendants allege is also fabricated. It is unnecessary to say 
more than that the Subordinate Judge has given good reasons 
for holding it to ho genuine and that after a scrutiny of the 
evidence and hearing the arguments we agree with him. 

The Subordinate Judge held that the money had become 
Harkore’s in virtue of a gift. It was at one time contended that 
she had herself deposited the money, but that was not proved 
and has not been mged m appeal. The facts aio simply that 
Damodardas credited £s 20,000 to his wife and thereafter 
treated her as a depositor for that amount. This does not 
indicate a gift of money : if a gift at all it is a gift of a right 
to money. The money remained a part of the capital of the 
shop. It was as much Damodardas’s after the credit entry as 
before. Honey deposited in a bank becomes the property of 
the bank and ceases to be the property of the depositor. The 

us i 
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latter becomes a creditor and the Bank is a debtor. So here., 
Damodardas became a debtor and Harkore a creditor. There was 
no gift of money, nor is it argued in appeal that there was such 
a gift. Therefore the conclusions of the lower Court as to the 
money cannot be supported on precisely the grounds taken by 
the First Class Subordinate Judge. 

But it is argued on behalf of the plaintiffs, respondents in 
appeal, that there was a trust. To see whether this is so we have 
to look to sections 5 and 6 of the Indian Trusts Act. According 
to section 5 no non-testamentary trust in relation to moveable 
property is valid unless declared by a registered document or 
unless the ownership of the property is transferred to the 
trustee. Here there is not a registered document and there was, 
I think, no transfer of ownership. The property, the money, 
was and remained in the ownership of Damodardas. 

If we turn to section 6 we find that a a trust is created when 
the author of the trust indicates with reasonable certainty by 
any words or acts an intention on his part to create thereby a 
trust, etc.”. In this case I do not think the author of the allege 1 
trust, Damodardas indicated an intention to create a trust* It 
seems to me he indicated an intention to treat Haxkore as a 
depositor and nothing more. The proved facts appear to mo 
precisely to fit this conception of the case and to be irreconcileable 
with any other. A depositee is not a trustee for the depositor in 
respect of the deposit and the position here is that of depositor 
and depositee and nothing more, Therefore I think there was 
not a trust. 

Nevertheless Damodardas was a debtor and Harkore a creditor. 
The evidence to my mind conclusively proves that Damodardas 
intended her to have the rights of a depositor and never 
wavered from that intention until disputes arose some time after 
Harkore*s death. Long before that time the positions of 
depositor and depositee were established and confirmed by the 
continued and unvarying treatment of Harkore as a depositor ; 
by the regular addition of interest to her deposit amount ; and 
by the debiting to that amount of money spent on the expenses 
of Harkore’s pilgrimage. It had become too late for Damodardas 
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by any acfe of his to annul the relations of depositor and 
depositee. Therefore I think the Subordinate Judge was sub- 
stantially right in his conclusions, though he referred to the 
matter as a gift. DamodarJas conferred on Harkore a right to the 
money though he did not actually give her money. This right 
he by his own acts and words made perfect by those means 
which in the circumstances were appropriate to the purpose. 

Therefore I would confirm the decree of the lower Court 
with costs. 


fiocree confirmed* 

n. r. 


CRIMINAL APPELLATE, 


fief ore Sir fin Ad 8cufi> 7%t. s Chief slice, on reference front Mr. Justice 
Chi'nt>hivd'fl\iv and Mr. Justice Heaton. 

EMPEROR®. D, II. DrSOrZA,* 

J$o,nhu} lihhb't Mn:ib'tjsid Art (/* *.//V// Jet HI of 1901), sections A (;j ? 
I — ‘f tier hidhtifio), — jRc'-oti'-lrnrtbi'/ He wall of a house on its 
old found aV on w* ! neee-.<a.cV u v ? ,M hr>Jdin f j — Solid ?j ,'<•/, interpretation of. 

Uli 0 evnci! alioiN' 1 , oay •Jfhtj sule walls of widen Lad f.dlon down. 

Jl»* rehh’/t A on .n t]\ i\ 1 1 1 it*«: Li; > it hi. -life pi “Ltiined 


* Criminal Appeal Xo. 472 oi 1910. 

1 flu 1 Bombay Patriot Munkipil A.t, sections 3 (7) and 90, so far a? they are 
ua!crial t > ihi=t report, run as follow? s— ■ 

rectum 3 (7}.—‘ Building ’ shall inoludj aiiy hut, shed, or other enclosure, whether 
used as a hivam duelling or otherwise, and shill include a 1 so walls, verandahs, 
fixe 1 platform*, plinths, door-ble* s and the like. 

Section 8(1— Before beginning to cruet any building, or to alter externally or add 
to any exiling building, or to re- con struct any pro- 

Notice of new huiMlnsp. Reeling portion of a building in respect of which the 
Municipality is empowered by section 92 to enforce a 
removal or sot-back, the person intending so to build, alter, or add shall give to the 

Municipality notice thereof in writing. 

$ # * & # $ 
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pennisdon of fcho Miuiieip'dity. He was thereupon charged, under section 96 
of the Bombay District Municipal Act (Bombay Act 111 of 1901), foi having 
erected a building without permission of the Municipality : — 

Held, that the accused committed no offence under section 9 », for it could 
not be said as a matter of law that the material re-construction of a small 
wall must constitute the (t erection of a building w . 

Emperor v. Kalelhan Sardaikhan distinguished. 


1911. 

Empeeob 

B. II. 
DeSouza, 


Per Curiam . — It is recognized in England to be a rule with regard to 
the effect of interpretation-clauses of a comprehensive nature that they are not to 
be taken as strictly defining what the meaning of a word must he under all 
circumstances, hut merely as declaring what things may ho comprehended 
within the term where the circumstances require that they should. 

The Queen v. The Justices of Cambridgeshire ^ ; Meu i v. Jacobi 3 ); 
and Mayor die. of Portsmouth v. Smiths, followed. 


Tins was an appeal by the Government of Bombay, from 
an order of acquittal passed by G. R. Dabholkar, First Class 
Magistrate of Bandra. 

The accused owned a house within the municipal limits of 
Bandra. One of the side walls of the house had fallen down. 
He re-constructed the wall on its old foundation, without having 


Explanation.— The expression Ho erect a building * throughout this chapter 
n clucks — 

(a) any material alterat*on, enUigen ent or ivconstrucfcion of any building, 

(5) the conversion into a place for human habitation of any building not 
originally constructed for human habitation, 

(c) the conversion into more than one place foi human habitation of a 
building originally constructed as one such place, 

(d) the conversion of two or more places of human habitation into a 
greater number of such places, 

( 0 ) such alterations of the internal arrangements of a building as affect 
its drainage, ventilation or other sanitary arrangements, cr its security or 
stability, and 

(f) the addition of any rooms, buildings or other structures to any building, 
and a building so altered, enlarged, re-constructed, converted, or added to, is, 
throughout this chapter, included under the expression f< a new building,” 

00 (1910) 35 Bom. 236. (3) (1875) L. R. 7 H. b. 481. 

m (1838) 7 Ad. & E. 480. (4) (1835) 10 App, Cas, 364. 
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previously obtained permission of the Municipality. Xipon these 
facts, he was charged with the offence made punishable under 
section 96 of the Bombay District Municipal Act (Bombay Act 
III of 1901). The Magistrate acquitted him on the ground 
that the accused was not erecting a building so as to come 
within the section. 

The Government of Bombay appealed against the order of 
acquittal . 

G, S. Rao > Government Pleader, for the Crown. 

Nilkaulhi Almaum , for the accused* 

The appeal was lieaul by ChaudavaiLar and Heaton, JJ., but 
their Lordship*, having Jiifeied in opinion, dclhered the 
following judgments : 

Cj i a kd a.v*v V . k ai? . J. : — I regret I have to differ from my learned 
colleague in this case. With all respect I find I cannot agree 
with him in holding that the question arising here for cur deci- 
sion is one of fact. In my opinion the facts found by the 
learned Magistral * are as allege l by the complainant. So the 
Magistrate ‘"tales in Lis judgment and the only question is, 
whether upon those facts, the act of the accused is of such a 
nature as to make it punishable under section 96 ot the Bombay 
District Municipal Act, 

The fact found by the Magistrate is that the accused re- 
constructed the *outh wall of his house on the old foundation. 
That is the only fact. The case is thus on all fours with 
Bmpaor v, KalcLh r ut Sanlar\ha , and I entirely concur in its 
conclusion of law and interpretation of the material sections 
of the Act. In my opinion, a wall such as this expressly 
falls under the Act within the definition of building ; and its 
reconstruction amounts to erecting a building of which notice 
must be given as required by the Act. I would allow the 
appeal and convict the accused. But as my learned colleague 
and I differ, the case must be submitted to the learned Chief 
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Justice for the purpose of reference, according to law, to a 
third Judge. 

Heaton, J. B. H. DeSouza was prosecuted under section 96 
o£ the District Municipal Act (Bombay Act III of 1S01) for 
beginning to erect a building without giving the required notice. 
He was acquitted and the Government of Bombay have appealed 
against the acquittal. 

The facts are that he rebuilt the entire southern wail of his 
house except the foundations. He also repaired two other walls, 
but those repairs were not taken by the Government Pleader as 
affecting the case. He relied exclusively, and it seems to me 
rightly, on the rebuilding of the southern wall. 

By the explanation to section 96 6i to erect a building ” in- 
cludes “ any material alteration, enlargement, or re-construction 
of any building/* There has not been a material alteration or 
enlargement but there has been re-construction of the southern 
wall of the house. Is that a re-construction of a building ? 
The Government Pleader argues that it is because by the 
defining section of the Act “ building shall include any hut, etc., 
and shall include also walls, verandahs, fixed platforms, plinths, 
door-steps and the like/* This may mean that any wall or door- 
step, etc., is in itself a building ; or that a building includes all 
its walls, door-steps, etc. If the former interpretation be taken 
then the southern wall of DeSouza*s house is a building and it 
has been re-constructed. This is the case argued by the Govern- 
ment Pleader. If the latter interpretation is taken, then the 
southern wall of the house is only a part of the building ; the 
building is the whole house. 

If we were dealing with a wall standing by itself we should 
be dealing with a building. But where we have a complex 
building such as a house, it seems to me that the * building ** 
meant by section 96 is the whole house and not a selected portion 
of that whole such as the southern wall. 

My reasons jor so thinking are these : sections 92 to 98 of 
the Act deal with “ powers to regulate building, etc/* These 
sections deal with buildings, parts of buildings, external walls 
of buildings, projecting portions of a building, and in section 98 
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the plinth is refencd to., clearly, as a part of a building. The 
explanation to section 06 from (b) to {d) and (/) clearly contem- 
plates complex buildings as entities. The scheme of these 
sections, it seems to me, contemplates a cf building ” ordinarily 
as a complex structure made up of walls, etc. I do not say 
that it does not contemplate simple structures also, such as an 
isolated wall. But when we have a complex structure such as 
a house, the building as contemplated by section 90 is the whole 
house and a single wall of the house is not by itself a building 
but only a part of a building. 

Therefore, 1 think that this appeal on the ground on which 
it is argued must fail, for the argument is that there has been 
re-construction of a building, not merely of a part of a building. 

At the same time I do not wish to be understood to say that 
the re-construction of a wall cannot be a re-construction, within 
the meaning of section 96, of that building of which it forms 
a part. It may be the suction intended to leave it to be 
d etc i mined as a question of fact in the particular case, whether 
the re-construction of any paitieuiar wall or portions of a 
building is substantially a re-construction ol the building. It 
may mean ihb. It it does, then it is a que-tiou of fact whether 
there li t> ur has not been substantially a re-construction of the 
building. The Magistrate lias found in this case that there hue 
not been a re-coiistiUetion. The materials on the record do not 
enable me lu ^ay that he is wrong. 

Therefore I would dismiss the appeal. 

Owing to this difference in opinion, the case was hcaid by 
Scott. O.J. 

G. H. liao f G jvernmoiii Pleader, for the Crow u. 

RaUmlal liu ticlt hodden, for the accused. 

Sco*rr ; C. J, : — The question referred to me may be formulated 
thus; Whether the re-construction of a wall upon its own 
foundation is necessarily the * erection of a building 3 within 
section 06 of the 'District Municipal Act ? According to the 
explanation appended to that section the expression r to erect a 
building ; throughout Chapter IX includes any material altera* 
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tion, enlargement, or reconstruction of any building. Whether 
the reconstruction of a wall of whatever importance forming 
part of a house is necessarily the * erection of a building \ 
depends upon whether the interpretation-clause, section 3 (7), is 
to be taken as substituting impliedly for the word c building 9 
wherever it occurs in the Act not merely all erections falling 
within the ordinary comprehension of the term ‘ building ’ but 
aho all other things included within the definition. It is 
recognised in England to be a rule with regard to the effect of 
interpretation-clauses of a comprehensive nature such as we 
have here that they are not to be taken as strictly defining what 
the meaning of a word must be under all circumstances, but 
merely as declaring what things may be comprehended within 
the term where the circumstances require that they should (see 
the judgment of Lord Denman in The Quest v. The Justices of 
Cambridgeshire^ , of Lord Selborne in Meux v. Jacobs and of 
Lord Watson in the Mayor fyc. of Portsmouth v. Smith®)' 

In the present case the only complaint is that a small wall 
was built on an old foundation without the permission of the 
Municipality* The Magistrate has held that in erecting this 
wall the accused was not * erecting any building ’ within 
section 96, and this conclusion must, I think, be accepted 
unless it can be said as a matter of law that the material 
re-construction of a small wall must constitute the r erection of a 
building \ 

For the reasons above stated I do not think that the Court 
is precluded from giving to the word * building 9 in that section 
its ordinary meaning, a meaning which the neighbouring 
sections indicate as the sense in which the Legislature was 
using that expression in the group of sections of which section 98 
forms part. It is possible that the re-erection of a wall may- 
funder certain circumstances) amount to the material re-con- 
struction of a building under section 96, but I do not think it 
necessarily does, In Emperor v. Kalelchan Sardark&an® 9 referred 
to by Chandavarkar, J*, the applicant had treated the re-erection 

CD (1838) 7 Ad. & E. 4S0 at p. 491. (3) (18S3) 10 App, Cas. 364 at p. 375. 

« (1875) L. B. 7 H, L. 481 at p. 493, (4) (1910) 35 Bom. 230, 


1911. 


ElTPEFvOH 

b*h. 

PcSotf/i. 



18 


THE INDIAN DAW REPORTS. [VOL® XXXV. 


*9U. of his wall as falling within the section and had applied for 
Empebob leave to re-ercct it but did not wait to see if the permission 

tj 1 ^ would be granted or refused and there was no appearance on 

De^o vzx . behalf of the accused. In the present case the wall is a small 

wall and has all along been regarded by the applicant as not a 
building within the section 96. I concur with Mr. Justice 
Heaton in thinking that the application should be dismissed. 

Application dimmed , 

R. it. 


CRIMINAL REVISION, 


1911. 
April 10. 
Jute 29 * 


Before Mr. Justice Chanda railcar and Mr. Justice Heaton : again, 
before Mr. JvstBc C/ittndavarlar and Mr. Hayward* 

EMPEROR !?. KESIIAVLAL VIBCHAND * 

Practice— Sentence — Magistrate passing non»app eatable sentence— -Adding to 
sentence to make it appealable — Appeal to Sessions Judge — $?he Sessions 
Judge to entertain the appeal and to deoil, it on merits— Cri m Inal Pro- 
cedure Code (Act Y oflSJS), section 413. 

Tiie Magistrate trying a case passed at fiist a n on-appealable sentence on the 
accused, 1ml at* i ho ret pies t of the accused- made an addition totlie sentence 
passed so as to nnhe it appealable. When the accuse! appealed to the Sessions 
Judge lik appeal was dismissed on Hie ground that no appeal lay inasmuch as 
the sentence* that passed by the Magistrate was not appealable and the addition 
to the Jsentem .0 could not be made legally. In revirion : — 

Held, iliat the Session^ Judge ha* 1 committed an error in holding that ho 
had no jurisdiction to hear tin* appeal ; for though the Magistrate Jbtad no 
jurisdiction to alter the sentence once passed by him, yet for the purposes of 
the SehsioiN Judge's juris Fiction, so far as the appeal was concerned, that was 
Die very miniate which h<* was tailed upon t< i correct by way of appeal, 

Mheji tie: appo.il was liMid again by the Sessions Judge lie struck out the 
addition made 1 >y Me Magistral - e hi tb' sentence, and having done that, dismissed 
the appeal on the giound that the sentence appealed ft cm was not appealable. 
In revision : — 

Held, that when the Magistrate had passed a sentence beyond one month, an 
appeal lay to the Sessions Judge, mrirn* section 413 of the Criminal Procedure 
Code, whether that sentence was passed legally or illegally. 

* Criminal Applications for Revision, Kbs, 19 and 113 of 1911. 
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Held) also, that the Sessions Judge being once seized of the appeal, the whole 
appeal became open to his Court, even on merits. 

These were applications made to revise the orders passed by 
Dayaram Gidumal, Sessions Judge of Ahmedabad, under the 
following circumstances. 

The applicant was tried by the City Magistrate of Ahmedabad, 
for an offence punishable under section 324 of the Indian Penal 
Code, The Magistrate convicted the applicant of the offence 
charged, and sentenced him to undergo one month’s rigorous 
imprisonment* The applicant’s pleader requested the Magistrate 
shortly afterwards to add one day’s imprisonment to the sentence 
passed, to make it appealable. The Magistrate acceded to the 
request. The applicant then appealed to the Sessions Judge of 
Ahmedabad who admitted the appeal, but dismissed it on the 
ground that no appeal lay to his Court inasmuch as the sentence 
originally passed was unappealable and the Magistrate had no 
jurisdiction to make the addition. 

The applicant applied to the High Court. 

The application was heard by Chandavarkar and Heaton, JJ. 

D . J* Khare and T. R. Desal , for the applicant. 

£?. S . Rao, Government Pleader, for the Crown. 

The following judgments were delivered. 

Chanda VAEKAXt, J. : — The Sessions Judge has clearly commit- 
ted an error in holding that his Court has no jurisdiction to hear 
the appeal, because of the alteration in the sentence, made by the 
Magistrate, after he had delivered judgment. It is true that a 
Magistrate has no jurisdiction to alter his judgment and the 
sentence, after he has once delivered it and signed it. Eufc for 
the purposes of the learned Sessions Judge's jurisdiction, so far 
as this appeal was concerned, that was the very mistake which 
he was called upon to correct by way of appeal? Therefore, the 
appeal was within his jurisdiction to that extent, at any rate. 
We must, therefore, make the rule absolute and remit the appeal 
to the Sessions Court for dispo^l according to law. 

B 790”— '6 
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Heaton, J. : — I agree. The sentence which was actually 
imposed and that which, unless altered, the jailor will cany out, 
was the sentence of one month and one day’s imprisonment. It 
is an appealable sentence and when an appeal is presented that 
appeal ought to be heard. It may be, and it is said in this case 
that it is so, that that sentence was illegally imposed. If so, all ^ 
the more reason for taking it up to the Appellate Court and for 
having it corrected by that Court. Therefore, I think that the 
Sessions Judge was wrong in declining to hear the appeal, and 
that he was hound to hear and dispose of it according to law. 

The appeal was accordingly remitted to the Sessions Judge of 
Ahmedabad for disposal according to law The Sessions Judge 
on that occasion struct out the addition of one day’s imprisonment 
which was made by the Magistrate. This being done, he held 
that the sentence then left was non-appcalablc. He, therefore, 
dismissed tiro appeal without going into its merits. 

The applicant again applied to the High Couifc 

6 /i. Rck and Ik A» kiio>u i toi the applicant 

A. As Ski ft, acting Government Pleader, for the Crown. 

Ine application was heatd by Chandavarkar and Hayward, JJ. 

Jkr tauau It is quite clear from the provisions of section 
41o of the Code of Criminal Procedure, that where a Magistrate 
has passed a sentence exceeding one month, then an appeal lies, 
whether that sentence was passed legally or illegally. The 
Sessions Judge being once seized of the appeal, the whole appeal 
becomes open in his Court, and therefore, the Sessions Judge 
ought to have heard this appeal on the merits also We make 
the Rule absolute, and discharging the order under revision, 
we remand the appeal to the Sessions Court for disposal according 
to law, with reference to the observations made in this judgment! 

Rule made absolute . 


E. K. 
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ORIGINAL CIVIL. 


Before Mr Jusfoec Robertson* 

NAMUBAI (Plaintiff) v. DAJI GOVIND WARING (Defendant)^ 

Civil Procedure Code {Act V of 1908), Ch der JOTF, i ule 1 — Woman plaintiff — 
Application for seem ityfo? costs — Suit foi defamation— Court’s discretion 

X, a widcm, brought an action against D, pi ay mg that D might be lestiamed 
fjLom lepaatmg or publishing certain defamatory statements concerning X, and 
that D might be oiaered to pay Es 5,000 or such othei sum as the Court 
should think fit as damages. D took out a summons in Chambers calling upon 
X to show cause why she should not give secunty for the payment of D’s 
costs under Cider XX Y, mle 1, Civil Proceduie Code ^Act V of 1908). 

Held, that nnler the ciieumstances of the ease it would be a wrong use 
of the Court’s discretion if the Court practicdly defeated the suit at that stage 
when it was almost, if not quite, ripe foi healing, bi oi deung the plaintiff to 
lodge security 

Held , further, that the Oouit was entitled, as a disci etion was given it under 
the section, to exercise that disci etion only upon certain teims which it was 
entitled to impose on the plaintiff. 

The plaintiff, a young widow of the Agri community, sued the 
defendant for defamation, alleging that on or about the 24th 
June 1910 the defendant falsely and maliciously without just 
cause or excuse and with the intent to disparage the reputation 
of the plaintiff said in Bombay that the plaintiff was in illicit 
inteicourse with one Waman Hari Mahatie. 

The plaintiff further alleged that on or about the 27th day of 
June 1910 the defendant falsely and maliciously without just 
cause or excuse and with the intent to disparage the reputation 
of the plaintiff repeated in Bombay in the presence of others the 
said defamatory and false statement. 

In consequence of these statements the plaintiff' received a 
letter dated 12th July 1910 from the panel of her community 
which was as follows : — 

Tlie undersigned sends greetings to the whole of the Wadhkar Agii com- 
munity On hearing a very bad leporfc, the details of which are given below, 
we pass the following resolution — 

“Daji Govind Waiang, liquor vendor m a shop at Wadala, is circulating a 
repoit that ETamubai, the widow of Bipuji Balia] r Thakai, is in illicit intercourse 
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with. "Waroan Hari Mahatre, a resident of the same place. Under these 
circumstances, unless the lady gets the matter cleared up either through the 
community or the Courts, we the members of the community residing in this 
village will not be able to decide as to tho truth or falsity of this report We the 
panch of the community have informed Namubai of this, fearing that the 
community will be polluted in case the report is tine so fiom today she and 
all tho membeis of the family together with the childian should not associate 
with the caste. If they do so associate they will bo responsible to the 
community. They should not associate in any caste dinner or ceremony Until 
this charge is cleared up the members of the family of the lady whose names aie 
Mahdeo Bap up Thakur and Sadaslnv Baptiii Thakui with then families aie 
all excommunicated fiom the community/* 

On receipt of this letter the plaintiff through her attorneys 
called upon the defendant to tender an unconditional apology, 
but the defendant refused to do so. The plaintiff thereupon filed 
the suit praying that the defendant might be restrained from 
repeating or publishing the said defamatory statements about the 
plaintiff, that the defendant might be ordered to pay to the 
plaintiff as and by way o £ damages the sum of Rs. 5,000 or such 
other sum as the Court might deem fit and that pending the final 
disposal of the suit the defendant might be restrained from 
repeating or publishing the said defamatory statement. 

The defendant by his written statement denied that he made 
the allegations complained of or that he repeated the same. He 
further denied that the plaintiff had been excommunicated. On 
15th September 1910 the defendant took out a Chamber summons 
calling upon the plaintiff to show cauoe why she should not give 
security for the payment of all costs incurred and likely to be 
incurred by the defendant. 

This summons came on for argument before Robertson, J 4 , in 
Chambers on 21th September 1911. 

Shorii for the defendant in support of the summons. 

Mirza for the plaintiff showed cause. 

Robeutson, J. >~This is a summons taken out by the defendant 
calling'- upon the plaintiff to show cause why she should not 
deposit security for the defendant's costs under Order XXV, 
rule L 
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The discretion given by that rule is one of the most difficult 
that a Oourt can be called upon to exercise. On the one hand 
it is clear that to refuse to make the order would in a number 
of cases open the door to very great injustice being done to the 
defendant, who would be put in the position of having either to 
defend the suit at his own costs or to pay something to 
the plaintiff to settle the suit. On the other hand it is per- 
fectly clear that a rigid application of the power to order 
security to all cases, except the very narrow class, which was 
suggested by the defendant's counsel in this case, might very 
often result in nothing less than an entire denial of justice to 
the plaintiff merely on the ground that he or she had not 
sufficient money to prosecute the suit. 

In this case practically the only test I can apply to see whether 
I ought to make this order or not is the test of bond fides * Is 
this a bond fide suit brought by this lady for the vindication 
of her honour and incidentally for the protection of her right 
to be paid maintenance ? She is a Hindu widow and if she 
sits down under this accusation of un chastity, it is clear that 
it will not be long before steps are taken to deprive her of her 
maintenance. For the purpose of seeing , whether it is a bond 
fide suit or not, it appears to me that Exhibit B to the plaint is a 
most important document. That purports to be a decision of a 
meeting of the caste, which took place on the 12th of July last® 
It is signed by six of the leading members of the caste and 
states: On hearing a very bad report the details of which are 
given below we pass the following resolution : Daji Govind 
Warang, liquor vendor in a shop at Waclala, is circulating a report 
that Namubai (that is the plaintiff), the widow of Bapu Balaji 
Tbakur, is in illicit intercourse with Warn an Hari Mahatre, a 
resident of the same place.” I am not dealing with the point 
whether or not that is in any way evidence against Daji 
Govind Warang that he actually did circulate that report ; but 
it shows that those who are in the best position to know 
were of opinion that he had been circulating the report, and 
therefore there is not the slightest reason for doubting the 
plaintiffs bona fides in believing that it was Daji Govind 
Warang who did circulate the report. I do not think that the 
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letter of the 16th of July 1910, written by his solicitors on' 
behalf of the defendant, is couched in such terms as would be 
likely to remove the strong suspicion that it was the defendant 
who had circulated this report, which would arise on the perusal 
of Exhibit B to the plaint ; further I do not think myself that 
the written statement of the defendant is altogether so free 
from ambiguity as his counsel has suggested it is. 

Under these circumstances without in the least expressing 
an opinion of what the result will finally be, it appears to me 
beyond all reasonable doubt that the plaintiff in filing this suit 
has been actuated by perfectly lo>m fide motives, and that it 
is filed in the bond fide belief that the defendant is the person 
who circulated this report, and for the bond fide purpose of 
protecting her right to maintenance, and defending herself 
against the gravest charges of immorality. 

Under those circumstances, it appears to me that it would 
be a wrong exercise of the discretion that I have under Order 
XXV, rule 1, if I were to practically defeat the suit at this 
stage when it is almost, if not quite, ripe for hearing, by 
ordering the plaintiff to lodge security. At the same time I 
think that I am entitled, as a discretion is given me under the 
section, to exercise that discretion only upon certain terms, 
which I think I am entitled to impose upon the plaintiff. And 
I only refuse this application on the distinct undertaking by 
the plaintiff that die will abandon all Ponce Court proceedings, 
which she has instituted agaiiri the defendant. If die does 
not do that, then I .shall bo prepared to hear any renewed 
application that the defendant may make for the exercise of 
my discretion under Order XXV, rule I. In the meantime I 
think that the defendant, having regard to the Police proceed- 
ings, which were taken against him, was excused for coming 
here to make this application. No doubt the summons was 
taken out before the defendant knew anything about the Police 
Court proceedings ; but the Police Court proceedings having 
been taken out, it is quite clear he would on its coming to his 
notice be entitled to come to this Court for protection from 
concurrent proceedings in the Police Court and in this Court, 
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by a confessedly impecunious party. I, therefore, direct that 
the costs of this summons be costs in the cause ; but the 
summons itself will be discharged. Counsel certified. 

Attorneys for the plaintiff : Messrs. Szbnis and Qoregaohar . 
Attorneys for the defendant : Messrs. Smell am, Byrne 8f Co . 

Summons discharged. 

B. N. L. 


ORIGINAL CIVIL. 


Before Sir Basil Scott, Chief J ustice * 

The WEST END WATCH COMPANY (Plaintiffs) v. The BERN A 
WATCH COMPANY (Defendants) ^ 

Trade-mark — Imitation — Abandonment — Intention — Defendants improperly 

representing that their business to he business carried on by plaintifs 

— Injunction — Raising of issues — Practice — Procedure . 

The plaintiffs had since the year 1887 been importing into and selling in 
India watches manufactured at the St. Inner Factory in Switzerland. These 
watches bore the name 4 Berna 5 on the dial. In 1907 the plaintiffs complained 
of fch r atches supplied by the St. Imier Factory and began to import watches 
largely from other manufacturers, while they ceased giving oiders to the 
St. Imier Factory. In the year 1908 the St. Inner Factory was purchased by 
the defendants and at the time of purchase the defendants asked the plaintiffs 
whether the defendants could positively count upon the plaintiffs to be their regu- 
lar customers for the articles previously taken from the St. Imier Pactoiy. The 
plaintiffs replied that they were willing in principle to .reserve a pait of their 
oideis for the defendants, but that it would first be necessary for the latter to give 
an idea of what they were going to manufacture and the improvements they 
were going to make m the quili ty of the witches. In one of their catalogues 
printed in 1907 the plaintiffs announced : — 

t6 We take this opportunity of informing our customers that the name 
4 Bcma ’ will be changed to 4 Sei vice * as soon as our pi Ghent stock of these watches 
is sold out. The trade-mark will in other respects remain unaltered, The 
ulteiation of the name is done to secure a trade-mark which cannot be imitated 
in India or elsewhere/ 7 

On the 6th of November 1908 the defendant3 opened a place of business in 
Bombay and issued a circular, dated February 1909, in which, on behalf of the 
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defendant Company, they referred to the plaintiffs as the defendants’ agents 
who had sold 600,000 watches made at the St. Imicr Fac-toi y in past years and 
proclaimed that Berna Company’s watches would no longer he sold l)v their 
former sole agents-impoiteis (meaning the plaintiffs) as the defendants had 
decided to got nd of any middleVuip and to deal directly themselves. 

The plaintiffs thereupon filed a suit on the 2nd April 1909 against the 
defendants to restrain them from using and imitating various trade symbols 
alleged to belong io the plaintiffs and from representing that the defendants* 
business was the business carried on by the plaintiffs 

Held , that the plaintiffs for the last thiee years both in their dealings with 
the supplying factory and with their eustomeis evinced very eleaily and 
consistently their intention to abandon the name 4 Bern a ’ as a quality mark for 
their watches, and it followed that they could no longer claim any exclusive title 
to the use of that name either alone or in a trade-mark. 

Held, further, that the plamt'ffs were entitled to an injunction restraining 
the defendants, their servant*, agents, travellers and representatives, respectively, 
from in anv m inner representing that the defendant Company had been or were 
carrying on the butdne^s carried on by the plaintiffs or were the successors in 
business ot the plaintiffs. 

,P<r Curiam —The impeller uhoby advertising: and pushing the sale of goods 
under a particular mark secures a wide popularity for the mark in relation to 
the owls sold by him is entitled to the piotei turn of the Court for that mark 
in ihectiunfcrv of importation, oven again d the producer of the goods : Damodar 
P^ftonv y v. Uurvusji AdcnjiV) and La very nc v. Hooper (2), referred to. 

The fa< t that the user uf a word or uuik ilwav« u-»es it in conjunction with 
his own name is not condudve t<> show that the word or mark cannot be 
claimed as a tudo-maik or that the user ha& waived his lights in it as a 
tiade-maik. 

TI:o question oi abmdoument h one of intention to be interred from the Lids 
of the ease Mousod S' Co v. Boehm «ml Lme>gn& v. Hooper®), followed. 

r rhc pr.utac of laismg a number of lsutos which do not state the mam 
ipiestioTus in th: Miii b.it only vamms sub^idiaiy matters of fact upon which 
then* is nob agreement between the parties is very embarrassing Issues should 
be foiiliih'd t<* fpi**-tions of law arising on the pleadings and such questions 
of fact a- it v ( uuld be neces-aiy for the judge to frame for decision by the 
jury in a jury hiai .it aittprim m England. 

Titk facts of this ease are set out in the judgment- 
Bahadarji and Jinn ah for the plaintiffs, 

IL D, iV. Wad la and SDavar for the defendants, 

P) Appal No. 042 in buir No. GO of 1895. (2) (1884) 8 Mad. 149. 

(3) (1884) 26 Oh. D. 398, 
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Scott, 0. J. : — The plaintiffs sue to restrain the defendants 
from using and imitating various trade symbols alleged to 
belong to the plaintiffs and fiom repiesenting that the defend- 
ants* business is the business carried on by the plaintiffs. 

At the commencement of the hearing eighteen issues were 
proposed, very few of which touched the real questions in the 
suit. The first ten of those issues were founded on various state- 
ments in the narrative of facts contained in the plaint. This is 
in accordance with a practice which has grown up at the 
Original Side of raising a number of issues which do not state 
the main questions in the suit but only various subsidiary matters 
of fact upon which there is not agreement between the parties. 
The effect is very embarrassing and the practice has often been 
condemned by trying judges. In my opinion issues should be 
confined to questions of law arising on the pleadings and such 
questions of fact as it would be necessary for the judge to frame 
for decision by the jury in a jury trial at nisi prius in England. 
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Having eliminated ten issues the Court recorded eight, but 
they do not specifically cover the questions chiefly in issue in 
the suit, which are, in my opinion, as will appear from this 
judgment, whether the plaintiffs have abandoned their moi 
popular trade symbol and whether the defendants have impro- 
perly represented that their business is the business carried on 
by the plaintiffs. 

At the outset it is necessary to trace the history of the plaint- 
iffs' firm in relation to the Watch Factory at St. Imier which is 
now the property of the defendants. In 1884 a watch business, 
the name of which in 1887 became the West End Watch Co , 
was started in Bombay by the Swiss firm of Droz & Co. and 
one Charpie. Droz & Co. were the owners of a watch factory 
at St. Imier, and it was chiefly their watches which were sold 
by the West End Co. Charpie retired in 1887 from the Bombay 
firm which then became the property of Droz & Co. exclusively, 
and so remained until 1891 when A. Amstutz was introduced 
as a partner with Droz & Oo, In 1904 Droz & Co. } the exclusive 
owners of the St. Imier Factory, got into difficulties and con- 
verted their manufacturing business into a Joint Stock Company 
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under the name of the Fabrique DTiorlogerie Berna, The West 
End Watch Co, supported the flotation by taking up a large 
number of shares in the new Company. 

At the same time the firm of Droz & Co. retired from the 
West End Watch Co* and their interest therein was purchased 
by A. Auistutz and Constant Droz, the younger of the Droz 
brothers who are interested in this suit. 

The result of this arrangement was that the owners of the 
St* Imier Factory no longer had any interest in the West End 
Watch Co., but the partners in the latter firm were interested 
in; the factory as large shareholders and by covenant with the 
Joint Stock Company became entitled to the monopoly of all 
the products of the factory sent to India for a period of ten 
years. 

The Joint Stock Factory did not prosper, and in or about 
December 1907 went into liquidation. The liquidators carried 
on the business till August 1908 when they agreed to sell it to 
a new Company of which the promoters appear to have been 
a watchmaker named Dj Goumok and Louis Droz, the elder 
of the two Droz brothers above mentioned, who had all his 
working life been interested or employed in the St. Imier 
Facloiy. It is probable that the ill success of the Fabrique 
D’horlogerio was due to want of support from the Bombay firm 
upon whose custom they were very dependent. At any rate 
the Bombay firm complained in the year 1907 of the watches 
supplied by the factory and began to import watches largely 
from other manufacturers while they ceased giving orders to 
the St. Imier Factory t 

In view of the importance of the Bombay connection De 
Croumois before buying the factory wrote to the plaintiffs 
(Exhibit G) on the 11th of August 1908, as follows: — * 

u With reference to the conversation I had the pleasure to have the other 
day with Mr. Amstutz I have the honour to inform you that I am on the 
point of buying the Fabrique Berna. Before deciding definitively however I 
wish to approach you once more because I have been able to ascertain that up 
to the present yem you were one of the best clients of this factory. 

T Law already given you express assurances as to the improvements which 
I am anxious tu make to the products of the Berna and as your dissatisfaction 
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arises from the defects you have found in those products it appears to me 
that there should he nothing in the way o£ our continuing the business rela- 
tions which you entertained up to recently with Iho Berna since I give you the 
assurance that I am able to remedy the defects in question. I am of opinion 
that the Indian market is necessary to the vitality of the Berna and I am per- 
suaded that it would be to the mutual interest of both our houses if yours 
were to resume the old relations with the new house. 

In fact I would he pleased to know— 

(a) If J can positively count upon >ou to be my regular customers for the 
ai tides which you previously took from the Berna. 

(b) Prom what date } ou could eventually give me your regular orders. 5 ' 

Amstutz replied, by Exhibit A 4, on the 18th August, that 

they were willing in principle to reserve a part of their orders 
for the eventual successor of the Berna, but that it would first 
be necessary for the latter to give an idea of wliat he was going 
to manufacture and what improvements ho was going to make 
to the calibres and qualities the West End Watch Co. were 
taking from the Berna, 

In the following month it appears from Exhibit 13 that the 
relations between De Qoumois and Amstutz had become strain- 
ed in consequence of a dispute as to the right to use the word 
s Berna' in connection with the sale of watches in India. 

De Groumois had complained to the liquidators, his prospec- 
tive vendors, that Amstutz had declared he would prevent 
Do Goumois from using the word in India, and the liquidators 
warned Amstutz that, if he harassed De Goumois in India, they 
would take severe measures against Amstutz in Switzerland* 

To this Amstutz replied that his firm would claim in India 
by all means the ownership of the word ‘ Benia J as a trade- 
mark on the basis of a twenty years' user of the same to design- 
ate one of their qualities of watches. 

The history of the use of the word * Berna 5 in connection 
with watches sent from St. Imier to the plaintiffs in Bombay 
is as follows : — 

In the year 1887 a trade-mark was designed at the factory 
at St. Imier consisting of a hear and flag with the word r Berna * 
and was marked on new watches sent to India. The bear was 

5 03?—3 
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objected to by the West End Watch Co. as not suited to Indian 
tastes and was quickly abandoned for the Indian trade. The 
word c Berna/ however, was used on a certain quality of watch, 
and in 1901 was included in a new trade-mark, registered by 
Droz & Go. in Switzerland in that year, consisting of two 
concentric circles, the inner being occupied by a star and ci'escent 
and the outer by the words Berna and Swiss Made. This mark 
has been transferred on the Swiss Registry to the successive 
owners of the Factory including the defendants, and the defend- 
ants have also registered an jtlier mark with concentric circles, 
the inner being occupied with the initials B W and the outer 
with the words * Berna Watch Co. Swiss Made.’ 

Watches bearing the word f Berna 5 on the dial whether alone 
or in the star and crescent trade-mark above described were 
styled Berna watches in the plaintiffs* catalogues, exhibited in 
this case, for the years 1897 to 1807 inclusive. The watches 
so designated may be roughly described as the twenty rupee 
quality watches* 

In the extra edition of the plaintiffs' undated Catalogue No. 43, 
which I take to have been published in the latter part of 1907, 
the Berna is called the Berna or Service Watch, the alternative 
designation being explained by th A following remark : — 

14 Wo ialvo this opportunity of informing our customers that the name 
‘Benia* will E* changed to f Service r a<* poo n as our present stock of these 
watches ih bold oat. The uudt-nuik will in other respects remain unaltered* 
This alteration of the name is done to *vnre a tra do-mark which cannot be 
imitated in India or ebewliere/* 

Catalogue No* 44 is in the same terms as regards these watches, 
but in Catalogue No. 46 (the succeeding Catalogue relating to 
watches}, which is the last oim produced and probably belongs 
to the latter part of 1908, there is no Berna watch advertised but 
in its place the * Secular/ which is introduced with the following 
remarks : — 

The Secular repLcas the class of matches which we wore lormeily .selling 
under the designation of Berna watches as the latter were watches which were 
(h ^gned twenty years ago and had become somewhat out of date/’ 

The change from f Berna 5 to * Service 5 and 4 Secular 5 is rather 
differently explained by the plaintiffs and the defendants : — 
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9 . In tbe 3 eat 19l>7 the plaintiffs discovered that the mud “ Benia ” ab used 
in their trade-mark for many yeais in India Lad without their knowledge been 
registered in 1901 by Bros & Co. as a trade-mark in Switzerland and the jdaintiffs 
resolved to change the name of the particular quality of watch marked “ Berna ” 
to “ Railway Service ” and “ Secular *’ and they notified in their catalogues the 
change of name. The plaintiffs however continued to receive and still receive 
orders for Berna watches. (Plaint). 

8 . The allegations contained in para 9 of the plaint are absolutely untrue. 
In 1906 whfm the said Constant Droz was in Switzerland he told Louis Droz, 
then delegate of the Council of administration of the said Babriqne Company, 
that as the word Berna had been the registered trade-mark of the Fabrique 
Company the plaintiffs had resolved to charge the mark Beina on the watches 
imported by them into “ Railway Service ’* and “ Secular”. The change was 
cn his instructions accordingly made from the year 1907. (Written statement). 

The plaintiff Constant Droz, however, is not prepared to deny 
that a conversation, such as is alleged in the written statement 
and sworn to in evidence by Louis Droz, did take place. Such 
a conversation is, moreover, consistent as regards the change to 
* Service ’ with the remark in Catalogue No. 43 extra edition. 

I have come to the conclusion that the real reason of the change 
was the certainty that the plaintiffs had that they would have 
to sever their business relations with the Factory at St. Inner 
(which it may be noted is referred to by Amstutz on the 1 3fch 
August 1908 (Exhibit A 4) as the Berna) and their desire to have 
a mark for their twenty rupee quality watch which would not 
involve them in controversy with the registered owners of the 
mark 4 Berna > in Switzerland. 

On the 4th of November 1903, the new Company, started by 
De Goumois under the English name of the ( Berna Watch Co*% 
took an assignment of the factory and its properties, and on 
the 6th of November Louis Droz, as representative of the new 
Company, came to Bombay and opened a place of business. 
He then prepared and issued a circular, dated February 1900, 
in which, on behalf of the defendant Company, he referred to 
the plaintiffs as the defendants* agents who had sold 600,000 
watches made at the St. Imier Factory in past years and pro- 
claimed that Berna Co.’s watches should no longer be sold by 
their former sole agents-i reporters (meaning the plaintiffs), as 
the defendants had decided to get rid of any middleship end to 
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deal directly themselves. References are given at the close of the 
circular to every wearer of one of the 600,000 Be;na watches in 
use in India and every maker who has &old one Benia watch. 

The immediate result of the circular was the institution, on the 
2nd of April 1909, of this suit by the plaintiffs, who allege that 
one of the qualities of their watches was well-known as the 
Berna watch, that the name Berna came to denote to the public 
in India and Burma a particular quality of watch imported and 
sold by the plaintiffs, and that though the name has been changed 
by the plaintiffs they have continued to receive orders for Berna 
watches. 

The plaintiffs* case, therefore, as originally framed, wro based 
upon acquisition by inr in India of the name Berna as a trade- 
mark, This is a. ease which is not affected by the successive 
t castration in Switzerland of the Berna trade-mark a* appearing 
on the plaintiffs 3 watches by the different owners of the Si. Imicr 
factoiy : see Hey v. Leeovlvrier^K 

That the importer, who by advertising and pushing the sale of 
goods under a particular mark secures a wide popularity for the 
mark in relation io the goods sold by him, is entitled to the 
protection of the Court for that mailc in the country of importa- 
tion, even against the producer of the goods, has been recognized 
by this Court in the unreported case of Dcmodcir RnUonBey v. 
Jfommji Adaiji® and by the Madras High Court in Z overgne 
v. Hooper®. 

Although the word * Berna 3 originated with the manufacturers, 
it is proved that buyers in India are not interested to inquire at 
what factory imported watches may have been made. Importing 
lirrns have acquired reputations by selling and advertising 
watches of grades suitable to different classes of Indian buyers, 
and by taking care that all but the very cheapest watches are 
properly regulated before they pass to the buyers. Am ongst 
importing firms the plaintiffs reputation stands at least as high 
as any. It is contended that the plaintiffs never used the word 
Berna as a trade-mark because it is always found in conjunction 

m Appeal No. 942 in Suit No, 69 of 1895, 

TO {1384} 8 Mad, 149 at p. 154 


05 [1908] 2 Ch. 715. 
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v ith the name West End Watch Co. This argument is based upon 
the decision in Richards v Butcher*®, where the Oouit was only 
concerned with the question whether a word had been tf used as a 
trade-mark ” in the sense contemplated in section 10 of the Trade 
Marks Registration Act, 1875. That case has no application here. 
The fact that the user of a word or mark always uses it in 
conjunction with his own name is not conclusive to show that the 
word or mark cannot be claimed as a trade-mark or that the user 
has waived his rights in it as a trade-mark. Thus in Braham v. 
Bustard *® .and in haver gna v. Hooper® the successful owners 
of the marks used their own names in conjunction with them, and 
this is, so far as I am aware, the general practice. 

The evidence, I think, establishes that the word ‘ Berna ’ had 
up to the date of suit been associated in the minds of watch 
buyers in India with a very popular grade of watch sold by the 
plaintiffs, and it follows that Jf there has been no abandonment, 
the plaintiffs are entitled to an injunction against any other 
persons importing and selling watches under that name notwith- 
standing that the plaintiffs’ name has, in addition to the word or 
trade-mark Berna, always appeared on every one of their watches 
and is well-known to all dealers. 

I propose, therefore, to discuss whether the plaintiffs have 
abandoned their right in the name Berna as a symbol of a 
particular quality of watch sold by them. The matter is by no 
means settled by a reference to the declaration of Amstutz that 
his firm would claim in India by all means the ownership of 
the word Berna as a trade-mark, for there can be no property in 
a trade-mark in gross apart from goods of which it has become 
the symbol : see Thorndoe v. Bill®. The question of abandon- 
ment is one of intention to be inferred from the facts of the case 
see Mouson 8> Co. v. Boehm,® and Lavergne v. Hooper®. 

In the first place the declaration of Amstutz may be met by 
the statements in the catalogues to which I have above referred 
in discussing the use of the word Berna prior to suit. 

d) [1891] 2 Ch. 522 at p. 543. (*» (1884) 8 Mad. 149 at p. 154 . 

(ss) [1863] 1 H. & M. 447. (4) [1834) 1 Oh. 559 at p 577, 

(5) (1884) 26 Ch, D. 898 at p. 405, 
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Pabftiiig now to the other evidence on the point I gather that 
owing to the consen atism of Indian buyers the efforts of the 
plaintiffs to substitute watches named * Secular ; in place of those 
named 6 Berna * were not at once successful, hut the difficulties 
encountered in carrying out the change have not, so far as I can 
judge, Intel fertd with the plaintiffs 5 determination to discontinue 
the use of the word f Berna/ 

Baksh Elahi, the Calcutta dealer, says that when lie received 
ordeis for * Berna 3 or ‘Secular 1 he would send the plaintiffs’ 
watches. He has no Berna* in stock so has to supply Secular*, 
hut they are only taken by the illitciatc. Those who can read 
do not buy Seculars. In 1903 after lie had learnt that the 
plaintiffs had discontinued the i*suc of Benias he tried to sell 
some of the defendants* Bernas to customers asking for Benias 
but they would not buy on seeing that the watches were not 
West End Co/s Bcrnas, 

The Lahore dealer, Tricumlal Lalla Motilal, proves orders sent 
by hiui to the plaintiffs Company as late as the loth of November 
1908 for Berna watches, but he also says that the plaintiffs have 
for the last two years invariably supplied Seculars or Railway 
Sendee in execution of such order*, He would now ask a whole- 
sale dealer asking for Berna* whether he want* West End Oo/s 
Benias or Berna Watch Co. * Bering 

The Delhi dealer, Dhannmal Goda, pLOves many orders (Exhi- 
bits D and E) sent for Benias to the plaintiffs during 3908, 19 0J 
and 1910, but it is only in the 1910 orders that he shows by 
ordering Berna-Seeular that ho is aware of the new name intro* 
duced by the plaintiffs in place of Berna, 

The evidence of llohundas Kamalsey, the other large dealer, is 
not very intelligible, Luc lie seems to attach great value to the 
name * Berna ; in connection with the plaintiff/ watches and savs 
he finds it difficult to sell ‘ Secular * watches to illiterate people 
(which is the reverse of Elahi Baksh’s experience). 

The evidence of the plaintiffs themselves establishes that their 
large customers, the Traffic Superintendents of the Oudh ami 
Bohilkhand and the N, W. Baihvays, continued to order ‘ Berna 5 
watches for guards throughout 1908 and 1909 and into the present 
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year, the orders being almost invariably executed by the supply 
of the ( Railway Service } watch (see Exhibit M, de bene). 

The last order for 4 Bernas* was given by the plaintiffs to the 
St* Imier factory in 1907, and the date of the last invoice for 
Bernas sent to the plaintiffs from that factory was 30th June 
1908 (see Exhibit N). The watches so invoiced would be received 
about September 1908. 

Between 1908 and the date of the institution of this suit 131 
orders for Berna watches were satisfied by the supply of Bernas 
Between the date ot suit and March 1910 only thirty Berna 
watches were supplied to wholesale dealer*. 

On the 24th April 1909, three weeks after the institution of 
this suit, the plaintiffs received from a dealer at Neemuch an 
order for tw3lve * Berna 3 watches. Constant Droz then made 
the following memo with regard to it (Exhibit 9) : — 

t{ Wiite Baina not made any more, these (i.e., Railway Service) aTe the watches 
we now supply in its stead to all the Railway and Government o dices. They are 
of the most modern construction, etc., etc 9 * 

There are, it is said, a few ‘ Berna * watches still on hand but 
their number cannot be easily ascertained from the stock -book. 

It may, therefore, be taken that the plaintiffs 5 stock of Berna 
watches is practically finished. 

The conclusion at which I arrive fiom this evidence is that the 
plaintiffs for the last three years both in their dealings w ith the 
supplying factory and with their customers evinced very clearly 
and consistently their intention to abandon the name * Berna 5 as 
a quality mark for their watches, and it follows that they can no 
longer claim any exclusive title to the use of that name either alone 
or in a trade-mark with concentric circles. 

The plaintiffs 5 ease for relief, however, does not altogether fail 
with their inability to make out an exclusive title to the word 
or trade-mark { Berna/ Ihey complain that the defendants have 
been representing that they are now carrying on a business which 
was formerly carried on by the plaintiffs as their agents, in proof 
of which the circular of February 1909 is referred to* This 
circular is admittedly indefensible and the defendants have 
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offered to destroy it. The plaintiffs also rely on an adveitisemeni 
in a Rangoon paper of the 13th November 1909, which was 
inserted by the defendants agent Danker and is shown to have 
had the approval of Louis Droz, the defendants 5 representative 
in Bombay* (See advertisement Exhibit A 2 and Exhibit Q.) 

The watch figured in the advertisement is a new watch intro- 
duced recently by the defendants under the name of Berna New 
D. P. having a new adaptation of an old movement not found in 
the watches theretofore known in India as Berna watches through 
the business dealings of the plaintiffs. 

The adveitisement is, however, headed in large type * The 
Berna 3 and includes a statement as to the official adoption of the 
watch by certain Railway Companies, a statement which is 
wholly false as regards the defendants' Berna New D- P, and is 
copied verbatim from the plaintiffs’ unamended Catalogue No, 43 

The relation of the defendants and Danker, the Rangoon 
advertiser, were those of principal and agent. Danker did not 
buy fi om the defendants but received watches of which he was 
bound to remit the proceeds when sold at the end of each month. 
The adveitisement though paid for by Danker was approved by 
Louis Dro/i who said the defendants would pay IL. 10 per month 
towards the cost of the advertisement translated into the Burmese 
language (see Exhibit Q). 

In my opinion the advertisement i.s both a direct misrepresen- 
tation as to the business and good- of the defendants and a 1 1 each 
of the injunction of the 6th April 1909 whereby tiro defendants, 
their servants and agents, were restrained from publishing or 
representing that the defendants' business has anything white \ or 
to do with the plaintiffs' business. 

Other complaints of the plaintiffs relate to the marks known as 
The V est End Co- with Eagle and The Matchless with Locomo- 
tive- As to the first it is sufficient to say that the evidence does 
not disclose that the Eagle mark lias acquired any reputation 
among Indian buyers, and that the defendants are only using an 
eagle mark without the words West End Co. As regards the 
Matchless with Locomotive, it is common ground that the Locomo- 
tive mark is puldici juris and that the word Matchless was 
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adopted by the plaintiffs as distinctive from the word Maxim 
which in combination with a Locomotive was a registered trade- 
mark of the factory m Switzerland which has now passed by 
assignment to the defendants. In my judgment no ease of passing 
off has been made out against the defendants in respect of either 
of these marks. 

The plaintiffs also complain that the defendants are imitating 
the boxes in which the plaintiffs 5 watches have generally been 
sold. These are red boxes, having a representation stamped on 
them of the St. Imier Factory together with reproductions of 
certain medals awarded at Exhibitions for products of the 
St. Imier Factory. The evidence does not satisfy me that buyers 
attach any importance to these boxes. If there were such 
evidence it is doubtful if the Court would grant relief to the 
plaintiffs in respect of them now that their business relations with 
the St. Imier Factory have ceased. Much time lias been consumed 
in the discussion of various assignments, executed in Switzerland 
in the yeais 1901, 1904 and 1908. I do not think they help the 
plaintiffs* case. The two matters seriously in dispute are the 
right to the use of the word ' Berna * and the question whether 
the defendants are or were improperly representing their business 
to be the business formerly carried on by the plaintiffs. The 
defendants can use the word 6 Berna * in India only if the 
plaintiffs abandoned its use Once the abandonment is establish- 
ed the Swiss assignments, assuming them to assign the Berna 
trade-mark to the plaintiffs absolutely, can be of no assistance to 
them. 

I pass a decree for the plaintiffs for an injunction restraining 
the defendant Company, their serv ants, agents, travellers, and 
representatives respectively, from in any manner representing or 
causing or procuring to be represented or doing anything which 
shall lead to the belief that the defendant Company have been or 
are carrying on the business carried on by the plaintiffs or are the 
successors in business of the plaintiffs, and from employing using 
or circulating or causing to be employed used or circulated any 
circulars, notices, or advertisements which shall in any manner 
represent or kad to the belief that the defendant Company are 
carrying on or have succeeded to the business of the plaintiffs* 
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The Dlaintiflh will have their cents of suit up to and including 

L to 

the first day's hearing, and must pay to the defendants costs of 
four days'* subsequent hearing. Each paifcy must bear their own 
costs not otherwise provided for. 

Attorneys for the plaintiffs : Messrs. Captain and Voichjci . 

Attorneys for the defendants: Messrs. Bicknell, Mervwnjee and 
He* ter* 

Sait decreed* 


B. L„ 


APPELLATE CIVIL. 


Before Jfi r. Justice ClutaJ jvarhay and Mr. Justice Hcu/toanl. 

SAMBIIIT 3 us 1 IIAXMaNTA ICO UAL and others (mtre ijst.il Dev end ants 
N os. 2 to 4>, ArruLiiiSTS, r. NAM A bis N ALIA VAN NAIKDE and 

JLNGIHBB (OIUUISAL Pl.AUSTXj’r AND DEFENDANT No. 1), llZSL*OSDEST£,> 

Limitation Act {XV of IS??). A- titles 122, Jdd —dlo* tgn qc—Th ird 
'person redve nJuu th°. mortg gt. <* mortgagors desire — &le by +gu.<jo , t of 
In? rights— Sal c-il “J -nd - — At could ha looted etc for 

fiidinrc <y p tit * i i lour.f—.suit, i,)j ishjit'i'jy,,}* to redee, i ignoring 
!>ah — 7*b nor " j '‘‘'tic — A ? 7 v * - ■ htj lienor — ILrjisti at ton Act 

(III "f IS] /';» t* /* * / ib—IJAJt , c ’ Act ( T f 1 L ?», w Hion 91. 

The pb, infill ),i**r'L> > y l t itih pupeiiy wuh pension »utl' Jo bn dent 
No. 1 hr Us. <*‘“'1, oa ilw Eh Apa 1 jb,\) iho 23r,h November 1S7S, 
dolontlmi* No-. 2h> 4. A the ie.jno -1 o ' ;Ik pi Piib.u, p:«, id oJt Lho .mortgage 
to dwerulanl N<>. 1: .ml tot* the sum ."Oru-I for a ivithci payment of 
Us. 30, the pldntiT s«dl iaa proper y to dcL.id mts Nos 2 to 4, TK- docu- 
3iieiit &» to die ?ulc \va*« not i.'>;otN hat e\er since the pm chase, the 
defendant-* NT-' 2 to Ira* :n po^cssnon as owners. In 1907, the pin ini iir 
tiled a «u!t to redeem tb* mo , 1 ua go of 1873 The defendants Nos. 2 to 4 set up 
in reply the site of 1S78 -m 1 emit ended that the suit was barred by 
limitation : — 

IfeM. that the s tie-deed being unre 0 istored could not be looked at for 
proving the sale, bed it could bo looked at as evidence of payment of money. 

I fahadnapiM bin Danuta v. Bari bin BulaM and Waman Eamchahclm 
v. Bhondiba Krishnaji ( 2 h followed, 

* Second Appeal No. 950 of 19o9. 

£1) (JST5) V. ,r„ J) 20?. ( 2 ) (X870) 4 Bo:n. ISO. 
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Held, further, that the 1 exemption having been made by the defendants 
for the plaintiff with his knowledge and consent, they became entitled to 
hold the propeity as lienors and the p aintiff could not 1 e cover it from them 
without paying the amount of Rs. 651. 

Mahomed 81m modi v. 8hcmtfcram''), followed. 

Weld, further, that the defendants’ lien was alive for twelve years after 
1S7S, that is, up to the year 1890 (Article 132 of the Limitation Act of 1877) ; 
that when that peiiod expiied, the lion was gone and their possession after 
that was without any right; and that their title by adverse possession was 
pmfected m 1902. 

Bamchandm T’a&hvant 8irpotdoe \ . 8<*djduv Ahaji 8irj)oidurW, explained. 

Held, therefore, that the plaintiff’s suit was haired by limit ilion. 

Second appeal from the decision of K. Barlec, Assistant 
Judge of Poona, reversing the decree passed by M. G. Mehta, 
Subordinate Judge of Khcd. 

Suit for redemption. 

On the 4th April 187.3, the plaintiff Kama Narayan Naikde 
mortgaged his lands with Ramkrishna Waman Pendse (defend- 
ant No. 1) for Rs. 601. The mortgage was a usufructuary 
mortgage. 

On the 25th November 1878, the defendants Nos. 2 to 4 
redeemed the mortgage at the plaintiff’s instance and paid 
Rs. 601 to defendant No. 1. The plaintiff further received 
Rs, 50 from the defendants Nos. 2 to 4 and for Rs. 651 so 
received sold the property to the latter. The document of sale 
was not registered but the defendants Nos. 2 to 4 were put in 
possession of the property the same day. 

In 1907, the plaintiff brought this suit to redeem the mortgage 
of 1873. 

The defendants Nos. 2—4 contended in their written state- 
ment {inter alia) that the suit was barred by limitation and 
relied on the sale-deed of 1878. 

The Subordinate Judge held that the mortgage of 1873 had 
been extinguished ; that deed of sale not having been registered 
Was inadmissible in evidence except as evidence of possession 

CD (1874) L. R. 2 I, A. 17. (l) ( X S86) 11 Bom. 4>%% 
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of defendants Nos 2—4; that the defendants had acquired title 
as vendees of the plaintiff and that the plaintiffs claim was 
barred by limitation. He, therefore, dismissed the suit. 

On appeal this decree was reversed by the District Judge. 
He held that the deed of sale was inadmissible in evidence for 
any purpose, and that the defendants had not established a title 
by adverse possession. He remanded the case to the Court of 
the Subordinate Judge for finding what amount was due on the 
mortgage. On remand, Rs, 076 was found due. A decree was 
therefoie passed ordering the plaintiff to redeem the mortgage 
by paying Rs. 676 in six equal yearly instalments. 

The defendants Nos. 2 to 4 appealed to the High Court. 

Weldon, with G . K. Dawleltar, for the appellants. 

Jmjakar , with T. M. Mone, for the respondent. 

C RAX DATA RKAU, J. '—The pleadings and the facts found by 
the Court below may be shortly stated for the purpose of the 
question of law, which has been reiy carefully argued by both 
the (Journal hefoic n->. 

The plaintiff brought the suit to redeem, alleging that he had 
moitgaged the property in dispute on the 4th of April, 1873, 
to defendant No. IN father and that the mortgage was with 
possession for R^. Ml. Defendant No. 1 in his written statement 
pleaded that the mortgage had been redeemed, and that, therefore, 
the suit did not lie as against him He alleged further that, ever 
since redemption, the property had been in the possession of 
defendants Nos. 2 to J. These defendants are appellants before 
us. The contest, there fore, came really to be between the 
plaintiff and defendants Nos 2 to 4. These defendants in their 
written statement alleged that, on the 25th of November 1878, 
at the request of the plaintiff himself they had paid off the 
amount of the mortgage to defendant No. l’s father, and that, for 
the -uin so paid on the plaintiffs account and a further sum of 
Rs, 50 paid by the defendants to the plaintiff, he had sold the 
land to the defendants. The defendants also alleged that ever 
since their purchase they had been in possession as owners. 
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Now, upon these pleadings, the questions which arose for 
determination were these : (1) whether defendants Nos. 2 to 4 had 
proved their title by purchase from the plaintiff ; (2) whether, 
if that purchase were not proved, the defendants had established 
their title by adverse possession. 


The defendants relied upon Exhibit 33 in support of their 
purchase. That was a document purporting to he a receipt 
passed by the plaintiff to the defendants, acknowledging the fact 
of the defendants having paid the sum of Rs 601 to defendant 
No. 1’s father, and having redeemed the property on his {i. e., 
the plaintiff's) account, and also of his {i. e , plaintiffs) having 
received a further sum of Rs. 50 from the defendants. The 
receipt then proceeded to state that the land had been sold by 
the plaintiff to the defendants for the sum of Rs. 651. 

So far as the sale was concerned, the document could not be 
looked at, because it was not registered* Therefore, the question 
of sale went out of the case under the Registration Act and 
under section 91 of the Indian Evidence Act. 


The only question that then survived was about adverse 
possession. The burden of proof undoubtedly lay upon defendants 
Nos. 2 to 4 at the outset. But they had at the start this in their 
favour that, their title by purchase having gone out of the ca*e, 
and there being no allegation on the part of the plaintiff that 
the defendants had been in possession, from the year 1878 down 
to the time of the suit, in virtue of some title derived from him, 
their possession could only be regarded as that of trespassers. 
Under these circumstances, it was for the plaintiff to get rid of 
the presumption in favour of the defendants arising from the 
fact of possession since 1878. 

Now, the learned Assistant Judge has found as a fact that the 
mortgage amount had been paid off by the defendants Nos. 2 to 4. 
He finds that upon the recitals in Exhibit 33 as to the payment 
of money. The receipt could be looked at as evidence of that 
payment : see Mahadnappa bin Danappa v. Dan bin 
Wman Mamckandra v. Dhondiba The redemption 
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having been made by the defendants for the pLvnlifi with hL 
knowledge and consent;, as is found by the Assistant Judge on 
the strength or Exhibit 38, the effect of the transaction in law 
was this: defendants Nos. 2 to 1 became entitled to hold the 
property as lienors, and the plaintiff could not recover it from 
these defendants without paying the amount of Rs. 651. That is 
the law laid down by their Lordships of the Pi ivy Council in 
I\J a homed Shmsool v. Shewni v an^ 9 and it Las been followed by 
this Court in a series of ca&es, of which wo may mention only 
one, viz*, Lamia Qomaji v. Visbco/iialh 


That having been the position of the parties at the time when 
the property was redeemed by the defendants for and on account 
of the plaintiff, the question bp what period of limitation applies 
to a suit of this kind, which must now be treated as a suit by 
the plaintiff to recover the property from the defendants who 
had a lien on it in respect of the amount paid for the redemption. 
The learned is-istant Judge holds, upon the facts he has found, 
that the defendants became mortgagees The plaintiff no /or set up 
any mortgage nor did defendant- No 3 . h tc 1. The District Judge 
should not have made out a case, which neither party had setup 
as part of their pleadings, unles* from the facts the law warranted 
an inference b'- that But plainly upon the facts the law 

justifies nouthei conclusion than that the defendants became 
entitled to hold the jnop'.ily -.ubject to their lieu, and that the 
plaintiff could not ice >\sr it from the defendants without pav- 
ing off that li in* Theieforo. the learned District Judge was 
wrong in applying the sixty years' limitation, on his view that the 
transaction was one of mortgage. It may be that the sixty 
years 7 pence i would ha \ o applied, if the lodemption had been 
effected by del* ndint: No-* 2 to 4, without the knowledge of 
the plaintiff. B hero a person has mortgaged Jus property 
with possession, and the mor.gagc-o while in possession 
is ousted by a trespasser, the trespass cannot necessarily 
be regarded ,*w one affecting the riglits of the mortgagor, 
betuu-e the latter, having the right to redeem only on the 
expiry of the mortgage period, has no right ot immediate entry 


0) ;i^t) l. m 2 i. a. ir. 
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to give him a cause of action, unless the trespass was directed 
against him and his rights: Ghuito v. Janfa^K That ruling 
cannot apply here. Defendants Nos. 2 to 4 went into possession 
with the plaintiff’s knowledge, after having redeemed the mort- 
gage for him. They held the property without any title except 
the right of lien. The plaintiff was hound to bring his suit to 
recover possession from them within twelve years : Article 144, 
Limitation Act. So long as the lien existed, there could be no 
adverse possession on their part. As was said by this Court 
in Hamoh'mdra Fashv mi Supotda,) v. Saclashiv Abctji Shpotdar®\ 
where a person holds the property of another as a lienor, such 
holding does not, in any way, contiadict the ulterior pioprietary 
right, ce since it would be impossible for a man to hold a lien 
on his own property.” u So long as a possession can be referred 
to a right consistent with the subsistence of an ownership in 
being at its commencement, so long must the possession be refer- 
red to that right, rather than to a right which contradicts the 
ownership.” In the present case, the lien of defendants Nos. 2 to 4 
was alive for twelve years, fro n the year 187S, that is, up to the 
year 1890, under Article 132 of the Limitation Act then in force. 
Defendants Nos. 2 to 4 could have enforced it within that period. 
When that period expired, the lien was gone and their possession 
after that became that of persons holding without any right. 
Since then they have so held for more than twelve years. At the 
date of the suit brought in 1907 the defendants had their title 
perfected by adverse possession. 

This conclusion is not inconsistent with the principle of the 
decision of this Court in Ramchcnidra Yashvaat Sirpotdar v. 
SadasMv Abaji Sir pot d cm above mentioned. There certain pro- 
perty had. been mortgaged in 1817 by three co-sharers, D, A and R, 
One of them, R, alone redeemed in 1853, In 1882 the heirs of D 
and A sued to redeem the whole of the property or their portions of 
it. The defence to the suit was that it was barred by limitation, as 
it had been brought more than twelve years after R had redeemed 
the property? and R/s possession after such redemption had 

Cl) (1892) IS Bom. (2) (1880) 11 Bom, m at p. 424. 
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■become adverse. It was held that the suit was not barred and 
that there was no adverse possession. The ground of the decision 
was that, in the ease of a co-sharer holding after redemption, 
limitation is computed only from the date when the possession 
becomes adverse by the assertion of an exclusive title to the 
knowledge of the person excluded, and by submission on his 
part to the title thus set up. That is also the law enunciated 
by this Court in Gangculhar v. ParasAram^ 9 where Jenkins, 0. J„, 
said that “ to constitute an adverse possession as between tenants- 
in-common there must be an exclusion or an ouster/ 8 The present 
is not a case of co-sharers to attract to it the application of that 
law. Plaintiffs suit must be held barred by limitation. 

We must, therefore, reverse the decree of the lower appellate 
Court and restore that of the Subordinate Judge with the costs 
of the appeal in the lower Court and of this second appeal on 
the respondents. 


Decree reversed* 
n, r„ 


(1) n 905) 29 Coin. 300 


APPELLATE CIVIL. 


Before Sir Bad 7 Scott , Kt,, Chief Justice, Mr* Justice Russell 
and Mr, Justice Jiao. 

Lf JMJ ABDULLA HAJI DA WOOD BOWLA ORPHANAGE,** 

Indian Stamp Act (II of 1399), section 2 (24) 3 Schedule I ] Article V— 
Inurnment th daring trust - Fund composed of two parts — Absence of 
previous disposition i>i one part — Settlement- — Disposition for charity of the 
other part — Appointment — Stamp duty. 

An instrument, was prepared lor the purpose of declaring trusts of certain 
funds devoted to charity. The funds amounted to about Es, 3,00,000 and came 
to the hands of the tiustees from two sources. About Bs. 1,00,000 was the 
result of appeals to various persons and the rest was provided by the executors 
of the will of one A.H. The instrument declaring the trusts was engrossed on 


Reference Ko. 3 of 1911, 
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a stamp paper of Rs, 15 and a question having arisen as to whether the instru- 
ment was properly stamped, 

Held, that so far as the fund of Rs. 1 , 00,000 was concerned, there being no 
previous disposition in writing of any part of it though some of the contiibutions 
were accompanied by letters from the donors expressing their wishes with 
respect to the funds contributed, the instrument was a settlement according to 
the definition in section 2 (24) of the Indian Stamp Act (II of 1899) and was 
charge ibie with duty on Rs. 1,03,200 at the rate of 8 annas per cent. 

H lid aho, that so far as the fund of Rs, 2,03,000 was concerned, the provisions 
of the will ol A.H. amounted to a disposition for a charitable purpose, and the 
instrument was an appointment chargeable with a duty of Rs. 15 under 
Schedule I, Article 7 of the Indian Stamp Act (II of 1899). 

Reference by E. L. Sale, Superintendent of Stamps, Bombay, 
under section 57 of the Indian Stamp Act (II of 1899), 

One Abdulla Haji Da wood Bowla made a will, dated the 15th 
July 1901, and died on the 11th November following. He 
appointed Hormasji N. Vakil and Haji Sulleman Abdul Waked 
executors under the will which, inter alia , provided as follows : — 

I bequeath the sum of rupees two lakhs unto my said trustees upon trust for 
the disposal of the same for establishing and maintaining such a charitable 
institution as the acting tiustees or trustee of this my will shall in their or his 
absolute and uncontrolled disci otion think fit, pxovided always that if during my 
lifetime I m 3 self establish any charitable institution this be quest shall bo 
deemed to be void to the extent of the amount which shall be spent or laid out 
in respect of such institution, though I shall not have expressly revoked it by a 
codicil or other writing. 

Mr. S. M. Edwardes, the Police Commissioner of Bombay, being 
anxious to make some provision for destitute female children of 
the Mahomedan community of Bombay, wanted to raise funds 
for the establishment of an orphanage. He, therefore, wrote to 
the said executors for assistance and they agreed to devote the 
said bequest to the purpose. He also published an appeal for 
funds in newspapers and addressed letters to some leading 
Mahomedan residents in Bombay asking for donations. Some of 
the addressees responded to the appeal by sending in funds 
accompanied in some cases by letters indicating the donors' 
wishes in the matter. The funds thus collected amounted to 
Rs. 1,00,000 or thereabouts. The whole fund aggregated to 

$ 932-— 4 
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Us. 3,00/300, that is, Es. 2,00.000, the bequest under the will 
of Abdulla, Haji Da-wood Bow la, and about Rs. 1,00/000 collected 
as donations. 


On the 17 tli December 1910 an indenture was executed 
between Messrs. Ed ramies, Kounasji X. Vakil and Haji 
Sulleman Abdul Wahed whereby the said sum of Es. 3,00,000 
v, v as settled on an orphanage called <e The Abdulla Da wood Bowla 
Mahomedan Female Orphanage/' and conveyed the amount to 
the trustees thereby appointed. The instrument was engrossed 
on a stamp of Rs. 13 as declaration of! trust under Article 04 (A), 
Schedule I of the Indian Stamp Act (II of 1810) and was 
presented for regib tra 1 ion. 


The Superintendent of Stamps,, being doubtful as to whether 
proper stamp duty was paid on the instrument, made the present- 
reference under section 07 of the Indian Stamp Act (II of 1830) 


I;i my ouSl: ui the .-Mid iieiium^nr a 1 ‘ s-itti-a rem * vltiipi t'iio mcr.r or 

action said 8u»:.p aH I by section 2 ci**.ctX\ r of 

190 « r.i 4 .1. it it is v noa-i- (l>poshkr in w , v L Mg c/ isro’orty mak 

for.-i <*haril.al-3i: i.iul that Jt h*. a *-eoi deadly ciin: go 'bh mh chity to 

the am-amt or k.« fc 1 ,3" 3 \ia .i*u Ar :u.lc “8 (A) 

1 am Mvko 1, hov-ner, tint ev-u u the -an] in-Uumont be logardod os 
merely iec<*iung the t< nr* r -f a dispohinu of piopcily made for a el.ptit.ijla 
pui pose, still infisiuiKih as llioi-. had wi bc.n a ay me\ ions disposition of tlu* 
said funds or any of then*., .& -.vritin^, m the same terms as th sc* ^onLuvicd ni 
the said hiat-ruimd, ihe sAd m-P unifnt- a chargeable as aforesaid. 

Tlio attorney a or tii' i in-wees comuid that the said in -»t rumen t is merely 
chargeable witli t’mty .•* a clock: of ami that it jr, undu- the 

circmnst^r.ce**, cbily &t air pod. 

Straupw', ( Ydvocatc-Gcuoral) with & F* Xichoho,* {Govern- 
mmit Solicitor) fo: the Government. 


CWte* with LiUle S Co . for the trustees. 

bcOTT, C. •/. ; — The instrument- upon which we have to 
adjudicate was prepared for the purpose of declaring the trusts 
of certain funds placed in the hands of trustees for the establish* 
ment, maintenance and management, of a home or homes for 
poor and destitute female children and waifs of the Mahomedan 
community m Bombay, The funds amounting to about three 
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lakhs of rupees came into the hands of the trustees from two 
sources. About one lakh was the result of appeals by Mr. 
Edwardes, the Commissioner of Police, for funds for a female 
Mahomed an Orphanage The rest was provided by the executors 
and trustees of Abdulla Haji Dawood Bowla to whom a sum of 
two lakhs was bequeathed by their testator for the establishment 
and maintenance of such a charitable institution as the trustees 
should in their absolute discretion think fit. 

The question of Stamp duty has been argued as relating to 
two distinct matters which for the purposes of duty may be 
dealt with separately under section 5 of Act II of 1899. 

Dealing first with the funds resulting from Mr. Edwardes* 
appeal we are unable to hold that any previous disposition has 
been made in writing of any portion of those funds. It is no 
doubt true that some of the contributions were accompanied by 
letters from the donois expressing their wishes, with regard to 
the funds contributed, but such letters were not in themselves 
dispositions. The disposition would be by delivery of a cheque 
or money passing the sum contributed to Mr. Edwardes. We 
hold, therefore, that the instrument before us is an instrument 
recording by way of declaration of trust the terms of the 
disposition ot the fund collected by Mr. Edwardes. It is thus a 
settlement according to the definition in section 2 (24) and is 
chargeable with duty on Rs. 1,03,200 at the rate of 8 annas 
per cent. 

Turning now to the funds hi ought in by the Bowla trustees, 
we hold that the provisions of the will amount to a disposition 
for a charitable purpose of the two lakhs of rupees from which 
the funds in question have accrued. The instrument before us 
rebates not to free property 9 to adopt the expression of the 
Court in Mamreene and Fen ard v. Commissioners of Inland 
Revenue®, but to property already held upon a general charitable 
tru^t. See Poeoch v. AUormy*GeneraV® > The trustees in 
appropriating the money to the trusts declared by the instru- 
ment in question are exercising the power of appointment 
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conferred upon them by the will. The disposition was by the 
testator by the will and not by the trustees by this instrument. 
See Bid Moiivalm v. Bed Momnlai®. The instrument qna the 
Bowla funds is an appointment chargeable with a duty of Rs 15 
under Schedule I ; Article 7, 

Answer acsoidingly. 

g. b. n. 
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APPELLATE CIVIL, 


Before 31/. Justice Oltonda^arhc.r and 'Mi . JdJict Ilayo^nL 

The SECBETARY or STATE tor INDIA :n COUNCIL (original 
Applicant), Appellant, v. NAEAYAN IvASHIKAM SUET (original 
Oppo next), Respondent. 

Civil JProcedvj e Code (Art V of BOS), 0. XXXIII , / Li — Civil Piece* 
dure Code (Act XIV of 1 SSI), section J. 12— Suit m foima paupoi isSeitlc- 
ment of suit out cf Caul — Court pissing no order for payment of Court- 
fees— Government applying for the payment — Practice and pi oceOme . 

A ‘nut for petition brought in forma pauperis serried cut of Couit 
On tho 7th October 190S the Court dismissed the suit, but made tio <mkn fot 
the payment of Court-fees tiudoi section 412 of the Civil Procedure Code of 
1882 At that date Government had ninety da,} A lime w ithm which tc apply to 
tho High Court undei if& cxtraordinaiy jurisdiction. Before the o\puy of the 
period the new Civil Procedure Code came into foiee. The Government, Lhoio- 
upon, applied to the Court under 0 XXXIII, i . 12, for an ordei as to paym ent of 
Court-fees, bvl the Court declined to make the order. On appeal — 

Held (1) that the order passed by the Court under 0. XXXIII, i. 12, v r a,r an 
order w itliin the meaning of section 47 <uk! it was therefore appealable : 

(2) that, before tho expiiv cf the paicd within which tho Government could 
have applied to the High Com t under the old Code, the new Code had come 
into force, and by it the Government weie enabled to appi) to the Oouit for an 
order under r. 12 of Order XXXIII . 

(8) that the suit having been dismissed there was a failure of it, and the 
right accrued to Government to have tho Court-fee from the party defeated. 

Appeal from an order passed by G, B. Laghate, First Class 
Subordinate Judge of Ratnaglri. 

* Hirst Appeal No, 20S of 1010* 
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This was a suit for partition. It was filed in forma pauperis , 
The claim was valued at Its. 25,800-12-0. The claim was settled 
out of Court. The Subordinate Judge passed an order on the 7th 
October 1908, dismissing the suit ; but made no order und^r 
section 412 of the Civil Procedure Code of 1882. 

The new Civil Procedure Code of 190S came into force in 1909. 
On the 6th June 1910 the Government applied to the Court of 
the Subordinate Judge under Order XXXIII, rule 12, for an 
order as to payment of Court-fees by the plaintiff. The Subordi- 
nate Judge dismissed the application. 

The Government appealed to the High Court. 

At the hearing, a preliminary objection was raised that the 
appeal did not lie. 

P. B . SJnngne , for the respondent, in support of the preliminary 
objection No appeal lies. The case is governed by the Civil 
Procedure Code of 1832 ; and the remedy of the Government 
was to apply in re\ision. 

L> A. Shah, acting Government Pleader, for the appellant : — 
Under the old Code of Civil Procedure the Government Jiad ninety 
dajs within which to apply to the High Court. Before the 
expiry of that period the new Code of 1908 came into force, 
which gave the Government light to apply to the Couifc at any 
time (O. XXXIII, r. 13). And an order passed on such applica- 
tion is appealable. 

To Curiam.-— The appeal lies 

A, A. 8hah:— The lower Court ought to have made an order, 
inasmuch as there was a failure of plaintiffs case. See 
Secretary of State v. Bhagirathibm® ; and O. XXXIII, r. 12, 
of the Civil Procedure Code of 1908. 

P. B. Shingne : — The case is governed by the old Civil 
Procedure Code of 1882. The rights which we have acquired 
under it cannot be taken away by the new Code. The case does 
not fall under O. XXXIII, r. 12. 


m 


1911. 


Slcreihr-s 

OJb ST ITh 

tor India 
v* 

Haratan, 


(i) 11908) 31 Bom 10* 



m 

1911 . 


Sfchetahy 

Of &TAIE 

ion In D ii 

17 . 

Rabat ay. 


THE INDIAN LAW REPORTS. [VOL. XXXV, 

Chandavarrar, J. : — The circumstances, under which this 
appeal has been preferred by Government to recover the Court- 
fees in Suit No. 261 of 190). are shortly these. That was a 
suit for partition and it appeirs it was settled by the parties 
out of Court. The Court dismissed the suit upon their joint 
application, throwing the costs on the parties. It was a 
pauper suit, and the Subordinate Judge directed that there should 
be no order under section 412 of the Code of Civil Procedure 
(Act XIV of 1882), i. e , no provision made for the Court-fees 
to which the Government were entitled. It is stated by the 
Government Pleader before us that no copy of the decree 
dismissing the suit was sent to the Collector, as required by 
Civil Circular No. 65 of the High Court Civil Circulars. 
Whether that was so or not. the suit having been dismissed in 
October 1903, Government had the light to come up to the 
High Court and ask this Court, in the exercise of its power 
under the extraordinary jurisdiction, to revise the order of 
the Subordinate Judge and make due provision for the pay- 
ment of the am runt of; the Couit-feo, That was the only 
remedy open to Government under the law then in force ; and 
Government had, according to the rules of this Court, ninety days 
fioin the dito of the Subordinate Judge’s order. But before 
these ninety days expired, the new Code of Civil Procedure 
had come into force, and rule 12 of Order XXXIII thereof give 
the remedy to Government to apply at any time to the Cou:t 
to make an order for the payment of the Court-fees under rule 
10 or rule 11. The order made by the Subordinate Judge in the 
decree dismissing the suit had been made without the know- 
ledge of Government, and it was competent for the latter, 
therefore, to make an application to the Subordinate Judge 
under rule 12. That was done by the Collector. The Subordinate 
Judge held, however, that he had no jurisdiction to pass a fresh 
order. It is against this order that Governments now ap- 
peals* It was urged that tlie appeal did not lie. But the appeal 
being against the order passed by the Subordinate Judge on an 
application made by Government under rule 12, Order XXXIII, 
for payment under rule 10 or 11 of the same Order, it is an 
order under section 47, and, therefore, appealable. 
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As to the merits of the ease, there can be no doubt that, 
although at the time the suit was dismissed, the only remedy 
open to Government was to come up to this Court for the 
exercise of its power under the extraordinary jurisdiction, yet, 
before the period prescribed for Government to avail itself of 
that remedy could expire, a new law had come into force ; the 
law was one of procedure. The right was kept intact as 
it had been under the old law, but a new remedy was given, 
and that was under rule 12, Order XXXIII. Therefore, it was 
quite open to Government to make an application and ask the 
Subordinate Judge to pa^s a proper order according to law. 
The Subordinate Judge, who had declined to make any order 
under section 412 cf the Code of 1882 had clearly committed an 
error in law. The suit had been dismissed. It may be that was 
because the parties had settled the matter out of Court, but 
the Court had nothing to do with that, nor had the Court to 
do anything with the fact that the dismissal of the suit was 
upon the joint request of the parties Whether it was upon 
the request of the parties or not, the suit had been dismissed, 
and the suit having been dismissed, there was a failure of it, and 
the right accrued to Government to have the Court-fee from 
the party defeated. The party defeated was the plaintiff. 
That was the proper order to make: see Secretary of State v. 
Bhagirathilai&K 

For these reasons the decree appealed from must be reversed 
and the decree in Suit No. 261 of 1906 must be amended, so far 
as it relates to the order under section 412 of Act XIV of 1882, 
by deleting the order of the Subordinate Judge and substituting 
for it the following : — ■“ That Government do recover from the 
plaintiff the amount of Court-fee, which would have been paid 
by the plaintiff, if he had not been allowed to sue as a pauper/* 

The costs of this appeal and of the application to the lower 
Court must be upon the respondent. 
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Before Sir Basil Scott) Kt , Chief Justice, and 3h , Justice Mao. 

SADAbl-ILV bin MaHADU DHOLE (original Defendant 1), Appel- 
lant *> NABAYAN YITHAL 11AWAL (original Plain hit), Res- 

PONDENI.* 

Pioeediuc Code {Act V of 1903), section 47 — Limitation Act ( TX of 

1908), Article 138— Ti an fen of Piopclij JL't {IV of J38J), Action 90 — 

Puuhase by decree' holder— Sait to ? ecojei possession — J2 vocation* 

In execution o£ a le&omption decue the decree holder (mo: tgagu-e) himself 
purchased the piopeity at the court-sale. After the confumaLon of the sale, 
the legal lepi esentafcive of the deciee-holder (morigigce aticii on-purchaser ) 
hi ought a suit to recover possession of the piopeity so purchased. The 
defendants (repiosontatives of the mortgagor s judgment-debtors) contended 
that the question involved m the suit, i dated to the execution o£ the- decree, 
theiefoie, the suit w as not maintain ible undei section 47 of the Civil Pi o- 
codui o Code (Act V of 19 n 3) and that the f nut ill % lomuly lay under Oidei 21. 
Rule 5. The fii&i Court allowed the claim 

On appeal Ly one of the- defendants 

ITJdy nvtising the decree, that, 

(1) The suit w as be nod by section 0 of the Civil Pior-dmo Cede (\et 
V of 1903). 

(2) A dtuivo 1 older by becoming i. pinChi-m at % coiut^ile did not cease 
tube a paity to tlm mu! within the hum." mg of section 17 of the Civil 
Piorcdure Cede 

(3) Proceedings for deliveiy of possession or propat y pm chased by the 
decree-holder wcie piocoedmgs m execution of the decree and fell within lint 
scope of section 47 of the Civil Procedure Code. 

(4) Article 138 of the Limit tiion Act (IN of If 08) did not override the 
provisions of the Civil Procedure Code They should be lead together. Where 
the auction-pui chaser was id. so a paity to the suit m which the decree was 
passed, LL chum fur the delivery oC possession of the piopeity pin chased must 
be determined by iho Corn l in the execution department But where the 
auction- pin cliasei was a third paitv, it wis open to him to bung a suit lov 
possession of the propei ty pm chased l>v him and such a suit would be governed 
by twelve yeais’ limitation under Arfcitle 138 of tbe Limitation Act, 

(5) Under section 90 of the Transfer of Property Act (IV of 1882) the 
execution proceedings did not terminate with the sale. 


* First Appeal No. 135 of 1910, 
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The execution of the decree being barred at the date of the suit, it was not 
allowed to be tieated as a pioeeedmg in execution. 

First appeal against the decision of Rattonji ]&ancherji. 
First Class Subordinate Judge of Poona, m original Suit No. 213 
of 1909. 

The facts were as follows 

Two undivided brothers, Mahadu and Ganpati, owned an 
undivided l share in the lands in dispute. They head monetary 
dealings with the plaintiffs father Yithal Ramehandi a Mawal 
to whom they had passed several mortgage-deeds with respect 
to their ] share. The total amount of the mortgages was 
Rs. 13,000. On the 28th September 1883 the mortgagors filed a 
redemption suit, No. 696 of 1883, in the Court of the First 
Class Subordinate Judge of Poona, and the decree in the suit, 
which was dated the 14th February 1885 oidered the mort- 
gagors to pay to the mortgagee Rs. 7,905 with interest at 4 per 
cent, per annum by seven yearly instalments, and in default 
of payment the amount should be realized by sale of mort- 
gaged property. The said decree was upheld by the High Court 
in appeal. Default ha\ ing been committed in the payment of 
the decretr] amount, the decree-holder (mortgagee) applied for 
the realization of the decretal debt by the sale of the mortgaged 
property. As the judgment-debtors (mottgagors) were agri- 
culturists, execution was transferred to the Collector and by his 
Older the mortgaged property was sold on the 29th November 
1899 and was purchased by the decree-holder himself. The 
sale was confirmed on the 6th January 1300. Subsequently, 
the decree-holder having died, his son and legal representa- 
tive brought the present suit for the recovery of the propeity 
purchased by his father at the court-sale and mesne profits at 
Rs. ] 50 per year. 

Defendant 1, Saclashiv, the son and legal representative of 
Mahadu, one of the judgment-debtors, contended that the 
suit was not maintainable inasmuch as the plaintiffs father 
purchased the propeity in execution of his own decree, that 
according to section 47 of the Civil Procedure Code (Act V of 
1908) the plaintiff should have taken action in executi n of the 
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decree and ills remedy was, therefore, under Order 21, Rule 25, 
that the suit could not he treated as an application, the execu- 
tion of the decree being time-barred, and that he, being a minor, 
was not properly represented in the execution proceeding. 

Defendant 2, Bahlramji Rustomji, a purchaser from defend- 
ant I, set up inter alia his title to one of the lands in suit, 
namely, Pratbandi No. 14, 

The Subordinate Julge found that the plaintiff's claim was 
proved with respect to all the lands in suit except Pratbandi 
No. 14, that the plaintiff was not bound to seek hi -a remedy in 
execution proceedings, that the estate of defendant I was .suffi- 
ciently represented in execution proceedings and that the plaintiff 
was entitled to recover possession of all the lands except 
Pratbandi No* 1L lie, therefore, passed a decree for the 
plaintiff for the recovery of the lands in suit except Pratbandi 
No. 14*. 

With respect to the defendants’ contention that the plaintiff 
should have moved under the proceedings in execution, for tho 
want of any ruling of the Bombay High Court on the point, the 
Subordinate Judge followed the Pull Bench ruling of the 
Allahabad High Court in Bhagv:ati v. Bamoari Lai ( J ) which laid 
down that u section 241* was not a bar to a suit like the present, 
and the decree-holder may obtain po^es^I on either by an 
application under sections 818 and 819 of the Code of Civil 
Procedure or by a separate suit.” 

Defendant 1 appealed. 

P. I). Bhidc for the appellant (defendant 1) : —The plaintiff 
should have sought his remedy in execution proceedings and not 
by a separate suit. Although the plaintiff purchased the 
property at the auction-sale, he does not thereby cease to be a 
decree-holder and the question of recovering possession of the 
property so purchased relates to satisfaction and execution of 
the decree under section 318 of the Civil Procedure Code (Act X IV 
of 1882) : Maniehha 0 day an v. Ttajagopola Filial © : Kashallta 


w am) ail 32 , 


(2) (1007) 30 Mad, £07, 
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Ap/ar v. TJthnmansa BoxoihanpD ; Mnttia v. Appasam^i 
SmdJm Taraganar v. Hussain Sahib® ; Sheo Navai» v. iV^r 
Muhammad® ; Ram Narain Sahoo v. Bancli Pershad® ; Xaltayab 
Bathumayi v. Banian Menon®. 

The view taken by the majority*of the Allahabad Full Bench 
in Bhagwdti v. Banwari Lai ® is not in conformity with the view 
of the same Court in £7w Narain v jVw Muhammad® and 
the opinion of the minority is in accordance with the view of 
the other High Courts. Their Lordships of the Privy Council 
have ruled that section 244 of the Civil Procedure Code 
(Act XIV of 1882) should not leceive a narrow construction: 
Prosumo Kumar Sanyal v. Kali Das Sanyal (8 b 

Section 818 of the Civil Procedure Code (Act XIV of 1882) 
which relates to the recovery of possession finds its place in the 
chapter dealing with execution proceedings, and when a cheap 
remedy is prescribed or special procedure is laid down, it should 
be adopted in preference to the general and costly one : Macllm - 
Sudan Das v. Gobinda Pria Ghoiodhurani®. 

In Samoal Das v. Btsmillah Begamfi®, Mnttia v. AppasamiM } 
Scuiaioolla Molla v. Raj Kumar RopW and lahJimanan Gketliar 
v. KannammaP 1 ^ it was hold that an application for delivery of 
possession is a step in aid of execution. The sale does not 
become complete and there is no complete satisfaction of the 
decree until the decree-holder gets possession of the property. 
The words “ resist mce to execution ” in section 330 of the Code 
show that the Legislature treated this matter as relating to exe- 
cution. The object of section 241 is to provide a speedy 
remedy: Viraraghava Ay y a agar v. Venial acharyaA® , Mnttia v, 
JppasamP n K So also an appfication for recovery of money paid 

CD COM) 25 Mcul. 529. 

(2) (1890) 13 Hal. 50 . 

0) (1004) 28 .Mad 87. 

(4) (lf07) 30 All. 72. 

(5) (1904) 31 Gal. 737. 

m (1902) 20 Mai 740. 

m (1908) 31 All. 82. 


(8) (1S92) 19 Cal. 683. 

09 (1899) 27 Cal, 34 at p 37. 
(io) (1897) 19 All. 480. 

(U3 (1810) 13 Mad 504. 

(12) (1900) 27 Cal. 709. 

(13) (1900) 24 Mad. 185. 

(It) (1882) 5 Mad. 217. 
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into Court on account of the ^ale is held to be a step in aid of 
execution : Bapneho/iul v. Mugnlmo {l 'K Vealtatarayalw y, 
Naratimhaf®' 

Article 138 of the Limitation Act cannot control the provi- 
sions of the Civil Procedure Code. No doubt the decree docs 
not directly provide for possession, but being a decree, under 
section 88 of the Transfer of Property Act there is a right of 
sale, and this circumstance is a process for the satisfaction of the 
decree. The decree cannot be said to be satislied until delivery 
of possession to the auction-purchaser. 

The judgment-debtors were not properly represented on the 
record at the time of the sale, The proper guardian of the 
judgment-debtors was their mother and notwithstanding that 
she was living, she was ignored and some other relation of 
theirs was brought on the record as their guardian. This 
circumstance vitiates the sale: Jjaies/tvr Pen hid Narain 
Singh v. linool JlelSw®, Doji J limit v. Dhinijraui Suda- 
ratttPK 

P. P, Phare for the ro^juudoni ^plaintiff) There can be m 
distinction between a decree-holder auction-purchaser and 
a stranger auction-purchaser. The decree-holder auction- 
purchaser is no longer a decree-holder and ho sues for possession 
iu his capacity as auction-purchaser ; Wahabi r Perskad Singh y. 
MticmyhUn^, VWwgicaU v. Jiantcari Pal®. In the last Full 
Bench ruling the Allahabad High Court held that a electee- 
holder auction-purchaser cannot be said to continue as decree- 
holder after his purchase and the question as to possession docs 
not i elate to execution or satisfaction of the decree. Articles 
13S and ISO of the Limitation Act mate no distinction between 
a decree-holder auction-purchaser and a stranger auction- 
. purchaser. 

Section 8S of the Transfer of Property Act does not provide 
ior possession being delivered. Hence the decree was satisfied 


O) (1S9G) 22 Dorn. 310, 

P) (1830) 2 Mad. 171. 
® (1890) 21 Cal, 25. 


«) (18S7) 12 Bom. IS. 
® (1889) 16 Cal. 682. 
<«) (190S) 31 All. 82. 
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immediately after the property was sold and purchased by 
the decree-holder, and nothing further remained to be done. 
Section 318 of the Civil Procedure Code is permissive and gives 
the purchaser an option to proceed in execution or to file a 
separate suit. 

The defendants* family was joint and there was proper repre- 
sentation. 
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Rao, J. : — The facts of the case are brie y these : The 
property in dispute was originally mortgaged by defendant l’s 
father and uncle to plaintiff* s father. On 14th February 1885 
a decree was passed directing the mortgagors to pay Rs. 7,905-4-3 
by seven equal yearly instalments. In default of payment of 
any instalment at the due date, the mortgaged property was to 
be sold for the whole sum due. Default having been made in 
payment of the instalments, the mortgagee put up the property 
to sale and purchased it himself on 29th November 1899. The 
sale was confirmed on 6th January 1900. 

On 7th April 1909 plaintiff, who is the son"" and legal re- 
presentative of the auction-purchaser, filed the present suit for 
possession of the property purchased in 1899. Defendants 
resisted the claim on several grounds, but their contentions were 
overruled and a decree was passed in plaintiff’s favour, awarding 
him possession of the property in suit except one piece of 
land, Pratbandi No. 14, as to which plaintiff’s title was not 
proved. 

Against this decree defendant 1 appeals to this Court. 

The main question argued in appeal is whether the {suit is 
barred by section 47 of the Code of Civil Procedure, 1908. 

Section 47 provides that all questions arising between the 
parties to the suit in which the decree was passed or their 
representatives, and relating to execution, discharge or satis- 
faction of a decree, shall be determined by the Court executing 
the decree and not by a separate suit. We have to consider (1) 
whether the questions involved in the present suit arise between 
the parties to the suit in which the decree was passed or their 
representatives, and (2) whether they are questions relating to 
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execution of the decree. The judgment-debtors are dead. Defend- 
ant I is the son of one or the judgment-debtors. Plaintiff 
is the son and heir of the decree-holder who purchased the 
property at the court-sale held in execution of his dec tee. It 
ib contended for the respondent that the decree-holder ceases to 
be a party to the suit after he purchases the property at the 
court-sale, and that he h entitled to possession of the property 
in his character as auction-purchaser, and not as a decree-holder. 
We are unable to accede to this contention. In 2I'nlhusndcni 
Bus v. GoLimla Fact CJtozodhvrani ^ Macphcrson and Stevens, 
JJ., hold that decree-holder is none the lc-s a party to the 
suit because he happens to be an auction-purchaser. In 
Fen a Nafaiti Sahoo v. Fundi Pers/iarffi the Court observes, that 
the fact that the decrco-hoider is also an auction-purchaser does 
not make section 24 1 of Act XIV of 18S2 the less applicable to the 
case. Similarly the Madras High Court observes in KaslnaUia 
Ayynr v. Ut/iuwuxs.f Bowlkan^ : <e Ii would be impossible to hold 
that having been a party to the decree, he ceased to be a party 
because he purchased the property at the sale held in. 
execution s \ No doubt in Bhagicati v* Banwori IaV a Full 
Dench of the Allahabad High Court hold, that although the same 
person may be the decree-holder and the auction-purchaser, he 
fills two different capacities, and it is in the latter capacity only 
that lie can apply for and obtain possession. With all respect* 
for the opinion of the majority of the Full Bench of the 
Allahabad High Court, we agree in the view taken by tiie 
Calcutta and Madras High Courts, that a decree-holder by 
becoming a purchaser at a sale held in execution of his decree 
does not cease to oo a party to the suit within the meaning of 
section 47 of the Civil Procedure Code, 

The next question k whether the plaintiff's claim for delivery 
of possession of the property in dispute is a question relating to 
execution, discharge or satisfaction of a decree within the 
meaning of section 47 of the Civil Procedure Code. It is 
contended that the execution proceedings came to an end when 


fl) r\m) 27 Cal 31. 

(3) (1001) 31 Ca). 737 at p. 742. 


(3) (1001) 23 Mad. 529 at p. 532 
W (1008) 31 AIL 82, 
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the property was sold and the sale confirmed* This contention 
does not appear to us to be sound. We are of opinion that 
proceedings in execution (so far as the decree-holder is con- 
cerned) are not completed until the deciee-holder obtains the 
benefit of the sale held in execution of his decree. In Bajpuckand 
v. Magutmo® it was held by this Court that an application by 
a judgment-creditor for payment to him of money which has 
been paid into Court on his account in execution of his decree, 
is an application to take a step in aid of execution of the decree. 
In that case Farran, 0. J. observes that when money is paid into 
Oouit in s itisf action of a decree, the execution of the decree 
with regard to such payment is not fully completed till the 
money has been actually paid by the Court to the judgment- 
creditor* That is also the view taken by the Madras and 
Allahab id High Courts See Koormayga v. Krishnamma JVaidid % \ 
Ft/ ran Singh v. Jawahir Singh® and Stijcm Singh v, Him Singh®, 
If then an application made by a decree-holder to bo paid the 
proceeds of a sale held in execution of his decree is a step in 
aid of execution, we do not see any difference in principle 
between such an application and an application made by a 
decree-holder, who is also the auction-purchaser, to be put in 
possession of that which represents the money which would 
have been paid into Court, if a third party had purchased the 
property* We think ihao the execution of the decreo is not 
complete and final, until in the one case the decree-holder 
actually receives the sale-proceeds through the Court, and in the 
other case until he secures possession of the property through 
the Court. Accordingly it is held that an application by a 
decree-holder to be pub in possession of the property which lie 
has purchased in execution of his decree is a top in aid of 
execution of that decree. See Sariaioolla Molla v. Raj Kumar 
Hoy® \ Lahsh naiian Chetliar v. Kannammal® \ Kanmtha Ayyar' 
v* Uthumamz Rowthan® ; Moti Lai v. Maicuncl Singh®, The 
object of the application for delivery of possession, as observed 
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by Maclean, 0. J., in Sarialoollu Holla v. 12a; Kumar Boy^ d 
is to complete, by giving possession, the purchase which the 
applicant has made. It is a step in aid of execution in the 
sense that it is a step to make that which lias been done final 
and complete, and in this sense to aid the execution which can 
hardly Le said to have been completed 5 

This being the ease, proceedings for delivery of possession to 
the auction-purchaser are proceedings in execution of a decree, 
and fall within the scope o£ section 47 of the Civil Procedure 
Code, See Madh u^uclau Djs v. Gobindo Pria Ghowdhnraui^ j 
Rani Norabi SaJioo v. Baud! Penh ad® ; KaUaycu PaJhum/tyl v, 

1 Vihhui Motion^ j Kcisiualko Ayijar v. Uthimzv- s& Rnoth'wW • 
Mntlia v. Appammi^* 

But it is argued by Mr. P. P* Khare for respondents that 
Article 133 of the Limitation Act allows a suit to be brought by 
an auction-purchaser to recover possession of the property sold 
within twelve years from the date of confirmation of the sale. Id 
is true that in Article 133 no distinction is made between a 
purchaser who L a decree-hold jr and a purchaser who is not a 
decree-holder. But Article 133 does not override the provisions 
of section 17 of the Civil Procedure Code. The two should be 
read together. Where the auction -purchaser is also a party to 
the suit in which the decree was passed, his claim for delivery 
of possession of the property purchased by him must be determined 
by the Court in the execution department. But whore the 
auction-purchaser is a third party, it is open to him to bring a 
suit for possession of the property purchased by him, and such a 
suit will be governed by Article 133 oE the Limit ition Act. 

It is lastly contended, that in the present case the decree in 
execution of which the property was sold being a decree for 
sale of the property mortgaged, the mortgagee-decree-holder was 
entitled under section SB of the Transfer of Property Act to the 
sale-proceeds only, and not to possession of the property sold, 
and that when the sale took place, the execution proceedings 


CO (3000) 27 Gu,l 700 at pp. 712, 713. 
(3) (IS!*!)) 27 Cal. 31. 

( : >1 0001) 31 a-vl. 737 at p. 712. 


W (1002) 215 Ma<l. 710. 
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came to an end. The answer to this contention is that section 
90 of the Transfer of Property Act shows that the execution 
proceedings do not terminate with the sale ; if the sale-proceeds 
are insufficient to pay the mortgage-debt, the decree-holder has 
to take further steps to recover the balance of the decretal 
amount. 
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On all these grounds we hold that the plaintiffs claim for 
delivery of possession of the property in suit falls within section 
47 of the Civil Procedure Code, and that this suit cannot lie. 
We would have allowed the present suit to he treated as a 
proceeding in execution, but for the fact that the execution of 
the decree wa3 barred by limitation at the elate of the suit. 

Mr. Bhide for the appellant contended that defendant 1 
was a minor, that his estate was not properly represented in the 
execution proceedings in the course of which the land was sold, 
and that therefore the sale was a nullity. He contends that* 
there was fraud on the part of the decree-holder in representing 
to the Court that the minor’s mother was dead though in 
reality she was alive, and in getting a distant relation of the 
minor appointed as a guardian ail litem. The lower Court has 
found that the alleged fraud is not proved, and that the minor’s 
estate was sufficiently represented during the execution pro- 
ceedings. We see no reason to come to a different conclusion. 
There is no evidence whatever to prove the alleged fraud. 

We set aside the decree of the lower Court and dismiss the 
suit with costs throughout. 

Decree set aside. 
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APPELLATE CIVIL. 


Before Mr. Justice Chandavarmr and Mr. Justice Hayward* 

HAJX ABDULLA HAJI BITMAP, (original Plaintiff), Appellant, 
The SECRETARY of STATE for INDIA in COUNCIL (original 
Defendant), Respondent.-* 

Bombay Land Revenue Code (Bom. Act Y of IS? 9 ), section 3 , clause (15)(i) — 
Village of Ghathooper — Ivowl (lease) for 99 years — a Alienated ” village-™ 
Agricultural lease — Buildings erected by occupiers on their respective 
lands — LJutra assessment levied by Government — Right to levy extra assess- 
ment not ^parted with under the kow3. 

Tlift howl (lease) or the village o£ Ghatkooper in the Tliana District granted 
by Government on the Slst December 1845 for 99 years provided inter alia 
that the grantee should pay to Government annually a fixed sum with respect 
to the land which had already been under cultivation and *‘ c that as to waste 
lands, the grantee should bring them all into cultivation within iO years and on 
the expiration of that period the full assessment, according to the prevailing 
usage of the country should he collected annually from tho grantee on sueli 
land as might be under cultivation as well as on such quantity as might remain 
waste out of the present waste, enteied in the public accounts ” The howl 
further provided that In respect of the ubovenamed village you (grantee) are 
to consider yourself iu» a firmer thucof. You are therefore to exercise the 
authority vested in farmeis by Chapter VI of Regulation XVII of 1S27 or such 
as may hereafter be vetted in them by any now enactment, shall also be 
exercised by you, and in the event of your acting contrary to the above said 
enactments, you will be subject to such penalties as are now or may hoi e, after 
be provided for by Regulations.” 

Subsequently some of the occupants of the village having built upon their 
respective lands. Government levied extra assessment from them under the 
provisions of the Bombay Land Revenue Code (Bom. Act V of 1879). The 
grantee under the howl himself claimed the right to levy extra assessment on 
the ground that the village was an Cw alienated ,J village within the meaning of 
clause (19) of section 3 of that Code and was, therefore, not liable to the 
provisions of the Code. He, Iherefoie, applied to Government for a refund 
either wholly or in part of the extra assessment collected by them and the 

* First Appeal No. 33 of 1910. 

U) Section 3, clause (IP) of the Bombay Land Revenue Code (Bom. Act 7 of 1879) 
3, In this Act, unless there be something repugnant in the subject or context— 

* * * * * # 

(19) “ Alienated " means transferred in so far as the rights of Government to pay- 
ment of trie rent or land* revenue are concerned, wholly or partially, to the ownership 
of any person. 
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Government having refused to grant his request, he brought a suit against the 
Secretary of State for India in Council praying ( 1 ) for a declaration that (a) the 
extra assessment imposed by the defendant upon lands appropriated for building 
sites in the village was illegal, (5) the Bombay Land Revenue Code (Bom. Act 
V of 1879) was not applicable to the village, and (c) the resolution of Govern- 
ment to the effect that the howl was agricultural was erroneous, ( 2 ) that the 
defendant be restrained by a permanent injunction from levying the extra 
assessment, (3) that in the event of its being found that the Government were 
entitled to levy the assessment, it be declared that the plaintiff was entitled to 
receive the same, and (4) that the amount, if any, received by the defendant on 
account of such assessment be awarded to him. 

The Court dismissed the suit. 

Held, on appeal, that having regard to the terms of the howl, it was a lease of 
the revenues of the village on certain conditions. The object of the lease was 
agricultural and Government never parted with their rights so far as the light 
to build was concerned. 

The howl was no more than a lease. The Government parted with their 
rights as lessors in favour of the grantee as lessee and imposed upon him 
certain conditions, none of which brought the contract within the definition of 
the term “ alienated ” village in clause (19) of section 3 of the Bombay Land 
■Revenue Code (Bom. Act Y of 1879), 

The clause in the howl, that the grantee was to consider himself a farmer of 
the village and was to {< exercise the authoiity vested in farmers by Chapter YI 
of Regulation XYII of 1827 oi such as may be hereafter vested in them by any 
new enactment shall be exercised by you and you will be subject to such 
penalties as are now or may hereafter be provided for by Regulations,” brought 
the village within the operation of the provisions of the Bombay Land Revenue 
Code (Bom. Act V of 1879), 

First appeal from the decision of P. J. Taleyarkhan* Joint 
Judge of Thana, in Original Suit No. 15 of 1908. 

On the Slst December 1845* J. S. Lamb, who was then the 
Acting Collector of Thana, granted to one Ruttonji Edalji Parsee 
a howl (lease) of the village of Ghatkooper in the Thana District 
for the period of 99 years. Under the howl that grantee was to 
pay to Government annually Rs. 1,185-14-7* and it provided inter 
alia as follows : — 

2 . The waste land of the village, including Jungligurk, Nallagurk and 
Nowsad, etc., is hereby granted to you in mafi for 40 years from 1844-45. Ym 
are to make the necessary outlay and bring it under tillage, out of the sweet 
waste land* one-fourth within the term of ten years from the date hereof 5 and 
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you should, in the same manner, continue to do so eveiy ten years, so as to 
bring the whole of it under tillage within that peiiod, in failuie whereof, tho 
produce of the hay amounting to Rs. 27 herein deducted, will be collected from 
you from the first to the last yeai of the exemption* You are to piepare tho 
salt land for cultivation within five years fiom 1814-45, hut if you fail to do 
so, a fine of five hundred rupees (Rs. 500) will be imposed on you, and after 
the expiration of 40 years, the full assessment according to the prevailing usage 
of the countiy will he collected annually from you on such land as may be 
under cultivation as well as on such quantity as may lemain waste out of the 
present waste entered in the public accounts. 

6. The lights of the piosent proprietors of land and other privileges of any 
description whatever, remain unaffected by this lease. It Is clearly to be under-* 
stood that this lease confers no right which Government does not now possess, 
and only such portion of the lights of Government as may bo herein specifically 
granted is hereby granted to you. 

8. Should a survey he made and a new assessment be introduced in the 
district, the same will also be done in your village ; the land, etc., which has 
been granted to you free from assessment will, however, remain uninterfered 
with till the period of exemption has expired, when the rates will he levied. 

10. You are to pay all Dovasthans and Dharmadaya allowances to those 
who have hitheiio enjoyed them, and also to continue all emoluments, lights, 
etc., hitheito held by the Patois and village officers according to established 
usage. Should any complaint be made to Government on the subject, you arc 
to act accoiding to its Older. If on aay account the payment, to the parties of 
any of the above allowances should be stopped the amount should be paid by you 
to Government. 

12. In lespect to the abovenamed village, you are considered farmer thereof $ 
you are therefore to exorcise the authority vested in farmers by Chapter YI of 
Regulation XYII of 1827, or such as may hereafter bo vested in them by any 
new enactment shall also be exercised by you, and in the event of your acting 
contrary to the abovesaid enactments, you will bo subject to such penalties as 
are now or may hereafter he provided for by Regulations. 

16. For breach of any of the conditions of this lease for which a specific 
penalty has not been laid clown, Government is at liberty to inflict such punish- 
ment as may be provided by Regulations, and to cancel the lease and resume the 
viLage without reimbursing you for any expense you may have incurred. No 
claim for losses will be attended to 

18. Should you wish to sell or transfer the said village in any way whatever 
to any other person, you are to apply to Government for permission to do so, 
and if the person to whom you may wish to transfer the above village shall be 
approved of by Government, it will grant you such permission, and you arc 
then at liberty to transfer it to him. The farm of the village in question is to 
be held by o no individual as an undivided property, and is, in cases of suecos- 
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sIob, to be considered, as concerns Government, the property of the head of 
the family. 

Subsequently the giantee sold his rights under the kowl to 
Hariprasad Santukji, Narayanji Shamji and Jamnadas Bapuji. 
These persons conveyed their rights to the plaintiffs father Haji 
Sumar Haji Karim in December 1880, and by the order of the 
Collector the village was transferred to the vendee's name on the 
30fch September 1881. Owing to the prevalence of the plague in 
Bombay and its suburbs, several occupants of the land in the 
village having erected residential quaiters on their holdings, the 
Government of Bombay in the year 190G imposed enhanced 
assessment on lands which were converted into building sites 
under the provisions of the Bombay Land Revenue Code (Bom. 
Act V of 1879). The grantee under the kowl himself claimed 
the right to recover the enhanced assessment or at least a portion 
of it on the ground that the village was “ alienated 55 and exempt 
from the provisions of the Land Revenue Code. The Govern- 
ment, thereupon, issued a Resolution, No. 1127, dated the 1st 
February 1907, to the effect that the grantee had no right to 
participate in the enhanced assessment with respect to the 
building sites. The grantee, the plaintiff, therefore brought the 
present suit in the District Court at Thana against the Secretary 
of State for India in Council praying, 

(1) It be declared that— 

{a) the extra assessment imposed by the defendant upon 
the land appropriated for building sites in the village of 
Ghatkooper was illegal ; 

(5) the Land Revenue Code was not applicable to tbe said 
village ; 

(c) the Resolution of Government to the effect that the 
kowl was agricultural was erroneous. 

(2) The defendant be restrained by a permanent injunction 
from levying the aforesaid assessment, 

(3) The amount, if any, recovered by the defendant on account 
of such assessment be awarded to the plaintiff. 

The defendant denied that Ghatkooper was an " alienated 39 
village or that the provisions of the Land Revenue Code (Bom. 
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Act Y of 1879) were not applicable to it, and contended that the 
plaintiff was no more than a farmer of land revenue existing at 
the date of the Imd in accordance with section 20 of Bombay 
Regulation XVII of 1827 and Government did not otherwise 
transfer their rights to the payment of the land revenue, that 
the lease was granted not only without any stipulation against 
increasing the assessment but on the contrary with an express 
stipulation reserving the defendant's right to do so, that the 
object of the lease being clearly to promote cultivation in the 
village, it was obviously agricultural in its character and Govern- 
ment had full authority to levy non-agricultura! assessment 
under sections 65 and 60 lead with section 48 of the Land 
Revenue Code in cases the lands weie diverted from their 
originally contemplated user during the currency of lease, and 
that the rights and benefits granted to the lessee were those 
specifically granted to him under the terms of the lease and the 
benefit of receiving enhanced assessment not being so granted, 
the plaintiff was not entitled to lay claim to any shai o in it 
whatever. 

The Joint Judge dismissed the suit holding that Qhatkooper 
was not an alienated \ilbge and the pio visions of Bombay Land 
Revenue Code (Bom. Act V of 1879) were applicable to it, that 
the terms of the lease did not disentitle tho defendant from 
enhancing the assessment on building sites during the currency 
of the lease, that the plaintiff was not entitled to the said 
enhanced assessment and that he could not get any relief. 

The plaintiff appealed. 

JD. A* Eh are 3 G. B* Bole and J . (r. !lele } for the appellant 
(plaintiff). 

L* A. Shalt (Acting Government Pleader), for the respondent 
(defendant), 

Ohandayarkar, J. : — The question whether the decree of the 
lower Court is right depends upon the main question argued in 
this case, whether the village in dispute is not an alienated 
village within the meaning of clause (19) of section 3 of the 
Bombay Land Revenue Code (Bom, Act Y of 1879). 
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The word ci alienated ** is defined in that Code to mean 
" transfer, in so far as the rights of Government to payment of 
the rent or land revenue are concerned, wholly or partially, to 
the ownership of any person/* 

The question is whether this village has been transferred to 
the ownership of the present appellant, so far as the rights of 
Government to the land revenue are concerned. That is a 
question which must be decided upon the proper construction of 
the howl (Exhibit 24) granted to the appellant's predecessor-in- 
title in the year 1844-45. 

The terms of the howl leave no matter whatever for ambiguity. 
In dealing with the terms of that document it is necessary to 
bear in mind that in order to bring a village within the term 
** alienated/* a transfer of the rights of Government must be a 
transfer of a particular kind, namely, of the ownership of 
Government with reference to its rights to land revenue, not all 
rights of ownership. 

Now, the word u owner ** does not require any definition, 
because its meaning is quite plain. But if it is necessary to find 
out the meaning attached to it by the Legislatuie, we may 
usefully refer to the sections of the Tiansfer of Property Act, 
where ‘ transfer ' is pointed out as being either by way of owner- 
ship, in which case the transaction amounts to a sale, an out and 
out assignment, or by way ot gift, in which case also it may be 
by way of ownership. But there are transfers of a more 
limited character such as transfer by way of mortgage, or lease, 
or charge. In the present case it is impossible to hold that the 
rights ol Government have been transferred by way of owner- 
ship, having regard to the terms of the howl 

At the outset the preamble of the howl shows that the village 
was leased to the grantee for a period of 99 years. It is a lease 
of the revenues of the village on certain conditions. One of 
those is “ that on the land which had already been under cultiva- 
tion the grantee should pay Us. 1,135-14-7 ; and that as to the 
waste lands, the grantee should bring them all into cultivation 
within 49 years, and on the expiration of that period the full 
assessment, according to the prevailing usage of the country, 
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should be collected annually from the grantee on such land as 
might be under cultivation, as well as on such quantity as might 
lemain waste out o£ the present waste* entered in the public 
accounts. 57 It is clear that the object of the lease was agricul- 
tural ; that Government never paited with its rights* so far as 
the right to build was concerned. That conclusion is strengthened 
by the subsequent conditions in the lease. All these conditions 
refer to agricultural operations and objects. Then the 6th 
condition is: "It is clearly to be understood that this lease 
confers no right which Government does not now possess and 
only such portion of the rights of Government as may be herein 
specifically granted to the grantee* is hereby granted to you/ 5 
In other words* wherever the lease is silent about any right, that 
right must be regarded as not having been granted. Now, the 
rights as to building are omitted altogether from the lease. 
There is not a word said about them# The necessary inference 
from that is that Government reserved to itself those rights. 

The 8th condition is also important. That condition runs 
thus; "Should a survey be made and a new assessment be 
introduced in the district, the same will also be done in your 
village ; the land, etc., which has been granted to you free from 
assessment will, however, remain uninterfered with till the period 
of exemption has expired, when the rates will be levied#” Now, 
that condition makes it quite clear, even if there had been any 
ambiguity in the conditions that had gone before, that this 
village cannot he included in alienated villages, because according 
to the provisions of the Bombay Land Revenue Code, in the 
case of an alienated village, Government cannot make a survey 
or fix an assessment unless it is invited to do so by the 
alienee ; whereas, according to this 8th condition. Government 
has reserved to itself the right of making a survey and 
introducing a new assessment in this village, upon its own 
initiative, without any invitation from the grantee. 

And in the 10th condition it is also distinctly stipulated that 
u if a complaint he made to Government in respect of payments 
to all Devasthans and Dharmadaya allowances, then the grantee 
is to act according to the orders of Government/ 9 
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Then the 12th condition is also significant. <f In respect of 
the abovenamed village /' 9 that condition says, “ you are to 
consider yourself as a farmer thereof”; in other words, as a 
<e lessee/’ It further says : “you are therefore to exeicise the 
authority vested in farmers by Chapter VI of Regulation XVII of 
1827 or such as may be hereafter vested m them by any new 
enactment, shall also be exercised by you, and in the event of 
your acting contrary to the abovcsaicl enactments ” «\ e- not only 
Regulation XVII of 1827 but any other which may subsequently 
be passed, <e you will be subject to such penalties as are now or 
may hereafter be provided for by Regulations.” That is suffi- 
cient to bring the village within the operation of the provisions 
of the Land Revenue Code, 

Then the 16th clause provides that for breach of any of the 
conditions of this lease for which a specific penalty has not been 
laid down, Government is at liberty to inflict such punishment 
as may be provided for.” 

The 18th clause must also be read as having a bearing upon 
the question which we have to determine. The grantee is 
prohibited by that condition from either selling or transferring 
the village in any way whatever, which would mean by [way of 
gift or sale, or lease or mortgage, to any other person without 
the consent of Government. This condition is usual in the kind 
of transfers known as leases, in which the lessor makes it a term 
that there shall not be any assignment by the lessee without, his 
consent, either in writing or otherwise. 

Therefore, there cannot be any the slightest doubt that this 
itml is no more than a lease ; that Government parted with its 
rights as lessor in favour of the grantee as a lessee, and imposed 
upon him certain conditions. None of those conditions brings 
the contract within the definition of the term (( alienated 93 
village, in clause 19 of section 3 of the Bombay Land Revenue Code. 

For these reasons we are of opinion that the District Judge 
is right in holding that the plaintiffs claim must fail. 

In confirming his decree, however, we wish to make it quite 
clear that our decision is confined only to the buildings which 
have been erected, and to the extra assessment which Govern* 
B 98a~7 
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menfc has imposed in respect of those buildings, under the 
provisions of the Land Revenue Code, This decision does not in 
any way affect or prejudice such right as the plaintiff or Govern- 
ment may have in respect of the assessment on agricultural land. 
W e express no opinion whatever as to the latter. The plaintiffs 
claim, as made in his plaint, and in his pleadings, was entirely 
confined to the extra assessment levied by Government in virtue 
of its right, under the provisions of the Land Revenue Code, 
to impose that assessment on occupants, who have built upon 
their respective lands. Our decision, therefore, is confined only 
to that extra assessment. For these reasons the decree must be 
confirmed with costs. 

Decree confirmed* 

G. B. R, 


APPELLATE CIVIL. 

Jifote JUa J'ltlhA C\tin(hu o 1 Id! and Hr* •Tint ice II a if ward* 

The COLLECTOR or POONA (objl’inal Plaintiff), Appellant, i\ 
li.u OJIANCIIALRAI (original Defendant No. I), Respondent.® 

Cl i'il JK'O’.rthrse Code {Act XIV of 1882), section oJ9 — Suit relating to public 
religion* property— "Ejeotm * ;?* of it espasser— Party of suit— Joinder of 
parties — Practice and procedure . 

Where <i breach of kust is complained of and where the alienee of trust 
property denies that the property is the subject of a public trust for religions 
purposes, he is a proper and necessary paity to a suit brought under the provi- 
sions of section 939 of the Civil Piocedure Code of 1882, though no relief cau 
bo given as against him by way of a decree in ejectment. 

Appeal from the decision of 0. Soper, District Judge of 
looiia, confirming the decree parsed by K. Barlee, Assistant 
Judge of Poona, 

Tuis was a suit filed under ihe provisions of section 539 of the 
Civil Procedure Code of 1882. It was brought by the Collector 
of Poona to formulate a scheme of management with respect to 
the village of Navli, which had been dedicated to the mosque 
known as the Shamanshasur Pir Dargah at Snpa. 


* Second Appeal Ko. 997 of 1910. 
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The village in question was mortgaged in 1875 with one 
Gulabchand by the then manager of the mosque in 1890. 
Qulabchand’s son Harichand obtained a decree against his 
mortgagor* In the execution of the decree the right to the 
income of the village was sold to one Tatvaji on the 5th 
December 1893, Tatyaji sold to Harichand on the 31st May 
1896, the rights which he acquired by the purchase. 
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From 1897 to 1905 Harichand made payment of small sums 
for celebrating the annual Urns at the mosque. These were 
discontinued in 1906# 

In 1908, the Collector of Poona filed the present suit against 
Bai Chanehalbai (widow of Harichand) as guardian of her 
minor son Nemchand and others praying for the appointment of 
new trustees, for a declaration that the transactions of 1875, 
1893 and 1896 were null and void, for an order vesting the 
village in the new trustees, and for an order for the eviction of 
Bai Chanehalbai from the possession of the village and delivery 
of it to the new trustees or in the alternative a permanent 
injunction directing her to pay the whole income or a portion 
of it to the new trustees every year# 

Bai Chanehalbai (defendant No, 1) contended inter alia that 
the village of Navli was not a public religious trust property 
nor was the Dargah a public religious trust. 

In the Court of first instance a preliminary issue was 
raised, viz,, Does the suit for the eviction of Nemchand fall 
within the province of section 539, Civil Procedure Code, and if 
not is this suit against defendant No. 1 maintainable? This 
Issue was found in the negative ; and the suit as against Bai 
Chanehalbai was ordered to be dismissed. On appeal, the 
District Judge took the same view. The plaintiff appealed to 
the High Court. 

L* A . Shah, Acting Government Pleader, for the appellant. 

D . B • Patmrdhan, for the respondent. 

Chandavabkak, J. : — This was a suit brought by the Collector 
of Poona under section 539 of the old Code of Civil Procedure 
(Act XIV of 1882), alleging a breach of trust on the part of the 
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trustee of the propoity in dispute, which is claimed to be a 
public trust for religious purposes. Defendant No, 2 is the 
tiustee against whom the breach is alleged ; defendant No. 1 
represents the person to whom the property is alleged to have 
been alienated by the trustee. At the Dial in the Court of the 
Assistant Judge at Poona, a preliminary question was raised, 
whether defendant No. 1 was a proper and necessary party to 
•such a suit brought under section 539. That Court answered 
the question in the negative, on the authority of the decision of 
this Court, in Laleslmanfl as Par a shram v. Ganpatrav Krishna^ s 
Vishr a nc^k Govind DcsJmane v. Itanibhat® 9 Kazi Hassan v. 
Sagiiii JB al}:r is Vita®, that a suit to eject a trespasser from trust 
property is outside the scope of, and reliefs claimable under, 
that section. Accordingly, the suit was dismissed as against 
defendant No. 1. On appeal, the District Court has taken the 
same view. 

It does not follow from the decisions, on which the Courts 
below have relied, that to a suit of this character, where a breach 
of trust is compiaincd of and where tic alienee denies that 
the pioporty is a public trust for religious purposes, ho is not 
a proper and necessary party, because relief cannot be given 
as against him by way oE a dces.ec in ejectment. Though such 
a decree does not fall within the reliefs which the Court can 
grant under section 539, it has jurisdiction to determine, 
for the purpose of the reliefs which can be granted, whether 
tire property is a public trust for a religious purpose, if that 
question is in controversy. That was the question covered 
by the first and second issues raised at the trial, and the 
alienee (defendant No, 1) is interested in it. The question 
cannot be properly tried unless he is before the Court. He 
is, therefore, a necessary party, though possession cannot be 
recovered from him in this suit, if the issues in question are 
found against him. 

'l here is a further ground why he is a necessary party. The 
plaint alleges that he has taken the property from the trustee 

#> (1890; 15 Bern. 148. 

(3) (1803) 24 Bom. 170. 


<M (1884) 8 Bow., 865 
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with full knowledge of its character as a public trust for 
religions purposes and that he has for some years paid part of 
the income to and for the trust. And in his written statement 
he asks the Court to direct him to make an annual payment 
dut of the income of the property to the trusts, if the Court 
find that it |is a public trust for a religious purpose. These 
pleadings may fairly raise the question whether defendant 
No. 1 has become a constructive trustee in virtue of the aliena- 
tion on which he relies and by reason of his conduct. In that 
view of the ease he would be a necessary party : Jttgallis/iore v. 
lahhmandas Raghunathcla^ l \ It is impossible to say at this 
.stage whether such a case will be established. That depends 
upon the evidence. But judging from the pleadings, we must 
hold that defendant No. 1 is a proper and necessary party ? and 
that the suit as against him has been wrongly dismissed without 
trial. 

The decree is re\ ersed and the case remanded for disposal 
according to law. Costs including those of this appeal to be 
costs in the cause. 

Decree reversed, 

R B. 

CD (1800) 25 Bora. 650 


APPELLATE CIVIL. 


Before Mr, Justice Chandavarkar and Mi, Justice Ea guard, 

NAGINLAL CHUNILAL (original Plaintiff), Appellant, v. 

The OFFICIAL ASSIGNED (original Deiendant), Respondent.^ 

Presidency Towns Insolvency Act ( III of 1900% sections 7, 86 — Official 
Assignee — Third person's property taken m custody by Official Assignee — 
Suit by stranger — Civil Court — Eight of suit. 

Where the Official Assignee takes into his possession property as belonging 
to the insolvent which a third party claims as his own, the latter can bring a 
suit against the Official Assignee in a Civil Court to establish his light 

Appeal from the decision of M. B. Tyabjx, District Judge of 
Broach. 
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One Dahyabhai thhotalal was adjudged an insolvent by the 
Insolvency Court at Bombay : and his property was vested in 
the Official Assignee o£ the Bombay High Court, The Official 
Assignee took into his custody certain furniture which was 
in the insolvents possession. The plaintiff claimed that the 
furniture belonged to him and was let by him to the insolvent. 
He submitted his claim to the Official Assignee : but it was 
disallowed. The furniture was advertised for sale. The 
plaintiff, thereupon, tiled a suit against the Official Assignee in 
the District Court at Broach, for a permanent injunction 
prohibiting the sale. 

The learned District Judge held that he had no jurisdiction to 
entertain the suit and that the plaintiff’s only remedy was to 
move the Insolvency Court at Bombay, 

The plaintiff appealed to the High Court. 

Zb A. Shah, for the plaintiff. 

llahnilol Tlav'.lh odd •$.. for the defendant. 

The following case** were referred to in arguments ; — 
hi re Haw.l IL j i Ctcsem' 1 2 3 4 '; iff prs'e CoelirMie® ; In ?e, 
CJiawpttgitc, 7ff pane Tie yff' ; Re CrooZ, Iff fade Collin iff 
ptirle BtcWifo ; Withe v. 6 'nemo ; Ellis v. Siluer i7) ; IF add ell 
v. To! email h) ; The jW'Sc Varies^. 

Cir.vyD iyalkah, J. : — ‘This was a &uit brought by the appellant 
against the Official Assignee of the estate of Dahyabhai Chhotalal 
Vakil, an insolvent, to obtain a permanent injunction restraining 
the Official Assignee and another person from selling certain 
articles as belonging to the estate of the insolvent, In his plaint 
the appellant alleged that the articles in question belonged to 
him owner, but that the defendants had taken possession of 
them as belonging to the insolvent, Ike plaintiff, therefore, 
claimed a permanent injunction and a declaration that the 
articles were of his ownership. 


(1) (1010) 13 Bom. L/l?. 13. 

(2) (1375) L. Ik 20 Eii- 3-2, 

(3) (1803) 10 Mi will 235. 

(4) (1S02) 00 L. T. 20. 


CO (1879) 11 Oh. I). 148. 
«0 (1871) L. R. 6 CL 555. 
(7) (1872) L. R. 8 CL. 80. 
00 (1878) 9 CL, 1). 212. 


00 (1581) 19 CL, D, 86. 
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The District Judge, in whose Court the plaint was filed, has 
held ; upon a consideration of sections 7 and 86 of the Presidency 
Towns Insolvency Act (III of 1909), that the Court has no juris* 
diction to try the suit, because the only Court which could 
take cognizance of such a suit is the Insolvency Court in the 
Presidency Town. We think that view is not warranted by 
the provisions of the Act in question. 

Section 7 provides 

te Subject to the provisions of tins Act, the Couit shall have full power to 
decide all questions of priorities, and all other questions whatsoever, whether of 
law or fact* which may arise in any case of insolvency coming within the cog- 
nisance of the Court or which the Court may deem it expedient or necessary 
to decide for the purpose of doing complete justice or making a complete dis- 
tribution of property in any such case ”, 

Now, the first observation that has to be made as to this 
section is that it is an enabling section. It gives power to the 
Insolvency Court to decide all questions of priorities; and all 
other questions, which may arise in any case of insolvency com- 
ing within the cognizance of the Court. It can hardly be disputed, 
in fact it is admitted, that before the Act came into force, 
the ordinary Courts had jurisdiction to entertain such claims 
against the Official Assignee. The Official Assignee merely steps 
into the shoes of the insolvent for the purposes of his rights and 
his liabilities. As has been pointed out in In re Maplehack , Em 
parte Caldecott (1) , “ except where there is an offence against the 
Bankrupt law, or against some law in favour of creditors, 
the trustee is merely the legal representative of the debtor, with 
such rights as he would have had if not bankrupt.” Therefore, 
if the Official Assignee goes into possession of, or claims certain 
property as belonging to, the insolvent, whereas it is claimed by 
a stranger as his, then the stranger has by common law the right 
given to him of suing the Official Assignee, just in the same 
manner that he could have sued the insolvent, if he had not 
become bankrupt. Now, such a right as this existing under the 
common law could be extinguished no doubt by an Act, but the 
extinction must be in express language ‘or by some necessary 
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implication arising from any of the provisions of the Act, The 
language of section 7 is hardly adequate for the purpose of 
extinguishing the common law right. Further, the section in 
question says that <! the Couit shall have power to decide all 
questions of priorities and all other questions whatsoever/* It 
is very doubtful whether it was intended by the Legislature that 
the Court should have the power to decide questions of title, as 
between the Official Assignee and a stranger, with reference to 
property, which is claimed by the Official Assignee as the insol- 
vent's, and which on the other hand is claimed by a stranger as 
Ins. Had that been the intention of the Legislature, the wording 
of the section would have been that “the Court shall have power 
to decide all questions But, instead of wording it in that man- 
ner, the Legislature first of all brings in questions ox a particular 
character, and then gives the general words “ all other questions 
whatsoever *\ On the principle of eju&dem generis it is reason- 
able to argue that the Legislature did not intend questions of 
title to be brought for adjudication within the jurisdiction of the 
Insolvency Court. Y» r c need not, however, express any definite 
opinion upon that point. It is sufficient to hold that section 7 
does not take away the jurisdiction of the ordinary Courts that 
already existed at the time this Act came into force. 

Then we turn to section 88, That section provides 

If the insolvent oi any of the ci editors oi any other person is aggrieved 
by any act oi decision of tho Official Assignee, he may appeal to the Court, 
and the Comt may confirm, roveiso or modify the act or decision complained 
of, and make such order as it thinks just 57 . 

Here, again, the language is insufficient to take away the right 
o£ suit which every person had against the insolvent before he 
became bankrupt, and which right the stranger continued to have 
as against the Official Assignee, as the legal representative of the 
insolvent. All that this section provides is that any person 
aggrieved by any act or decision of the Official Assignee may 
appeal to the Court, which means that if a person does feel that 
injustice has been done to him by any act of the Official Assignee, 
it is open to him to ask for ledress at the hands of the Insolvency 
Court. But that does not shut out the jurisdiction of the 
ordinary Comt, 
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The language o£ section 7 of the Act is a reproduction of 
section 102 of the English Bankruptcy Act of 1883, which again 
is a reproduction of section 72 of the Bankruptcy Act of 1863* 
No doubt there is a clause in section 102 of the former, which 
is not to be found in out Presidency Towrs Insolvency Act (III 
of 1303) That clause gave power to the Court of Bankruptcy 
in England to refer any difficult questions ot law and of fact 
triable by a jury, to the ordinary Court for determination. And 
it is argued by Mr. Ratanlal that from the omission of thL clause 
from section 7 of the Indian Act, it is a legitimate inference 
that the Legislature here intended that the Insolvency Court 
alone ought to ha\e jurisdiction to try all questions including 
those of title arising between an insolvent represented by the 
Official Assignee and any person claiming adversely to him. Put 
where a stranger claims certain property as his, as against an 
insolvent represented by the Official Assignee, it is open to 
doubt whether the question is one which m the strict sense of 
the expression may be said to arise m the course of insolvency. 
But assuming it does so arise, the power given by the English 
Law to the Insolvency Court to refer a question of law or fact 
to an ordinary Court does not necessarily exclude the ordinary 
jurisdiction of the latter Court to determine questions relating to 
the title of the insolvent to property as against a stranger. We 
must, therefore, hold that the lower Court had jurisdiction to 
try this suit. 

The order of the lower Court is reversed and the case sent 
back to that Court for trial on the merits. The costs of this 
appeal must be paid by the respondents. 

Order n versed* 

B. B* 
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Before Mr, Justice Dewar * 

1911. TEMULJI JAMSETJI JOSHI, Plaintiff, v. THE BOMBAY 
February 28. ELECTRIC SUPPLY AND TRAMWAYS COMPANY, LIMITED. 
~ " Defjsxdakts/*' 

Negligence— Suit against Tramway Company — Passenger entering oar 
while in motion— Contributory negligence . 

T. brought an action against the Tramway Company claiming damages 
for injuries sustained by him by reason of the Company's negligence. T. 
alleged that while attempting to board a stationary tram car the car was 
suddenly started at a signal given by the conductor and the footboard tilted 
and slipped sideways from beneath T/s foot, in consequence of which 
T. lost his balance, was thrown to the ground and his right foot was 
injured. 

Held, dismissing the suit, that the footboard was not loose and that T/s 
fall was due to his attempting to enter a car while in motion and was not due 
to .any fault or defect in the fixity of the board. 

P* r Curia m. — Whether there is a Bye-law cr there is not a Bye-law to 
that effect, the fact remains that if a passenger chooses to attempt to enter or 
leave a moving car, he does so at his own lisk. It is not what a prudent or a 
reasonable man should or would do, and if he does it and sustains injury while 
in the act of so doing, it would be an accident or a misfortune for which the 
defendant Company would in no way be liable. 

The plaintiff, Temulji Jamsetji Joshi, brought this action 
against the Bombay lileetric Supply and Tramways Company, 
Limited, claiming Es. 5,000 by way of compensation for injuries 
caused to the plaintiff through the negligence of the defendant 
Company. The plaintiff alleged that on the 16th November 
1908, at about 8-30 p. m., be saw a tram car belonging to the 
defendant Company standing still at a tram station near the 
Arya Samaj, and with the object of getting on the ear he went 
up to the middle entrance, caught hold of the railing, put his 
right foot on the footboard and was about to put his left foot 
on the car, when all of a sudden the car was started at a signal 
given byjihe conductor, the footboard tilted and slipped side- 

* Original Sait No. 852 of 1909, 
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ways from beneath the foot of the plaintiff, in consequence of 
which the plaintiff lost his balance and his hold on the railing 
and he was forcibly thrown to the ground and his right foot was 
severely injured. The plaintiff attributed his injuries solely to 
the negligence of the defendant Company. 

In their written statement the defendant Company alleged 
that the car was not standing still when the plaintiff attempted 
to board it but that it was proceeding at a pace of about 
seven miles an hour to the next stopping place, when the plaintiff 
improperly and negligently tried to get on the car while it was 
in motion and, failing to make good his footing, fell. 

The defendant Company further denied that the footboard 
tilted and slipped slantwise or that in consequence thereof the 
plaintiff lost his footing and fell. The footboard was examined 
two days after the accident and found not loose or in a defective 
condition. The Company alleged that the plaintiffs injuries 
were occasioned solely by his own negligence and improper 
conduct in trying to board a tram car when in motion and in the 
alternative they alleged that the plaintiff contributed by his 
negligence to the accident in question, 

Jinmh and Kanga , for the plaintiff. 

Strangman, Advocate-General, and Liverarity, for the 
defendants. 

DavAB, J. :«—■ The plaintiff in this case is employed in the work- 
shops of the B, B. & C. L Railway Company, and works there 
as a fitter, earning a rupee and twelve annas a day. 

On the 16th of November 1908, he was residing at Bandora, 
but having heard that there was illness in the family of his 
sister, who was residing at Foras Road, after finishing his work 
on that day, he went to his sister's house. He found her child 
ill and he was sent to call in Dr. Fernandes;, who resides at 
Girgaum Back Road. After having called at the doctor's 
bungalow, he started to go back to his sister’s house. He 
attempted to board one of the defendant Company's long bogey 
carriages and was trying to get in by the middle entrance* 
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when he fell, his right foot got under one of the wheels and 
the wheel ran over and caused injuries to his toes. He has 
filed this suit claiming Rs, 5,000 from the defendant Company, 
cnarging that the accident and the consequent injuries were 
due to their negligence. 

The defendants deny that they were guilty of any negligence. 
T3iey charge on the contrary that the accident was due to the 
plaintiffs negligence, and in any event deny liability, alleging 
that the plaintiff was guilty of contributory negligence. They 
say that the injuries complained of by the plaintiff are very 
much exaggerated and deny that lie has suffered damage as 
claimed. 


The story told by the plaintiff* a?, to Luvr this accident hap- 
pened, is that on emerging from Girgaum Back Road into 
Charm Road he found one of the defendant Company’s tram 
cars ( * standing still at a tram station near the Prarfchna Sanaa], 
and with the object of getting on to the ear he went up to the 
middle entrance oi the said car, caught hold of the railing, put 
his right foot oa the foot bond, and was about to put his left 
loot to the car, when all of a &uddeu the ear was started at a 
signal given by the conduetoi and the said footboard tilted 
and slipped slantwise from beneath Luo foot of the plaintiff, 
in consequence of which the plaintiff lost his balance and his 
liold on the railing, and was forcibly thrown on the giouud 
and his right foot was severely injured/* This is his story as 
told by him in his plaint. 

In his examination before the Court he repeated lids story 
as to the cause of his accident, and was fully examined by the 
learned Counsel who appeared for him on the whole of hi& case. 

In traversing the allegations of the plaintiff’, the defendants 
say, f That the car mentioned in the plaint was not standing 
still when the plaintiff attempted to board it, the said car was 
running and in motion, it had passed the Prarthna Samaj stopping 
place and was proceeding at a pace of about seven miles an 
hour to the next stopping place, when the plaintiff im- 
properly and negligently tried to get on the car when it was in 
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motion at a distance of about 165 ft. from tlie Prarthna Samaj 
starting place and, failing to mike good his footing, fell/* 

After the plaintiff had been cross examined on the question 
of Ms own and the Company’s negligence and just as the learn- 
ed Advocate-General was starting to question him as to his 
injuries and damages, it seemed to me that, if I found against 
the plaintiff on the question of negligence, all the evidence 
that would have to be recorded on the question of the plaintiff’s 
injuries and his damages would be entirely useless. Mr. Jimiah 
for the plaintiff 1 told me that he had lengthy evidence to call 
on the latter questions. Under these circumstances I suggested 
to the learned Counsel for both parties that the hearing should 
then be confined to the first throe issues which covered the 
question as to negligence, and that the case should proceed 
further in the event of my finding in favour of the plaintiff on 
those issues. Counsel on both sides assented to this sugges- 
tion and the evidence thenceforward was confined to the first 
three issues, which are: (1) whether the alleged injuries to the 
plaintiff were caused by the negligence of the defendants, as 
alleged in para. 5 of the plaint ; (2) whether the said injuries 
were not caused by the negligence of the plaintiff, as alleged 
in para. 3 of the defendants written statement; and (3) whether, 
if the defendants were guilty of negligence, the plaintiff was 
not guilty of contributory negligence. 

These questions involve considerations of facts, the legal 
principles involved in the consideration of the questions before 
me are well settled and clearly defined. 

In Blyth v. Birmingham Water icorh Company ^ , Baron 
Alderson says :-*■ 
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* e Negligence is the omission to do something which a reasonable man, guid- 
ed upon those consideiations which ordinarily regulate the conduct of 
human affairs, would do, or doing something which a prudent and reasonable 
man would not do The defendants might have been liable for negligence, 
if, unintentionally, they omitted to do that which a reasonable person would 
have done, or did that which a person taking reasonable piecantion would 
not have done.” 


CD (1850) 11 Exch. 7&h 
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The question of contributory negligence was considered in 
Butterfield v. Forrester as early as 1809, and the principle 
is most tersely put by Lord Ellenborough in one sentence, 
wherein he says, <fi One person being in fault; will not dispense 
with another's using ordinary care for himself.” 

Amongst the cases where charges of negligence are made and 
denied and contributory negligence pleaded, the caso most 
favourable to the plaintiff is that of Radley v. London and 
North-Western Bailway Company where Lord Penzance in 
delivering the judgment of the House of Lords lays down 
certain propositions of law which, he says, cannot be 
questioned. 

“ Thu fast proposition is ..that the plaintiff in an action for negligence cannot 
succeed if it is found by the juiy that lie has himself been guilty of any negli- 
gence or want of oidmary care which conti ibu ted to cause the accident/* 

And as a qualification to this proposition the next proposition 
laid down is, 

w that though the plaintiff may have been guilty of negligence, and although 
that negligence may, in fact, have conti ibuted to the accident, yet if the defend- 
ant could in the result, by the oxcicise of ordinal y caic and diligence, have 
avoided the mischief which happened, the plaintiff's negligence will not excuse 
him.” 

I think it is necessary to refer to only one other case, that 
of Wahelin v. London and South-Western Railway Company 
where Lord Watson, in the course of his judgment, lays down 
the law of negligence in the following words : — 

“It appears to me that in all such cases the liability of the defendant Com- 
pany must rest upon these facts,— in the first place that them was some 
negligent act or omission on the part of the Company or their servants which 
materially contributed to the injury or death complained of, and, in the second 
place, that there was no contributory negligence on the part of the injured or 
deceased person. But it does not, in my opinion, necessarily follow that the 
whole burden of proof is cast upon the plaintiff. That it lies with the plaintiff 
to prove the fust of these propositions does not admit of dispute. Mere 
allegation or proof that the Company were guiiby of negligence is altogether 

(b (1609) XI East 60. (2) (1876) 1 App, Cas, 754. 

C 3 ) (1886) 12 App. Cas. 4X. 
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irrelevant ; ilxey might be guilty of many negligent acts or omissions, which 
might possibly have occasioned injuiy to somebody, but had no connection 
whatever with the injury for which rediess is sought, and therefore the plaintiff 
must allege and prove, not merely that they were negligent, but that their 
negligence caused or materially contributed to the injury.” 

With these principles before my mind, I will now proceed 
to discuss the evidence given in this case. The plaintiff in his 
evidence maintains that the tram car was stationary when he 
attempted to enter it, and he relies on two acts of negligence 
on the part of the defendant Company and says that the 
accident and the consequent injuries were the direct result of 
these two acts of negligence. First of all, he charges that the 
footboard of the middle entrance was loose and shook violently, 
when the tram started, as he was trying to get in ; and, secondly, 
the conductor negligently and without giving him sufficient time 
to get in started the car, and the jerk with which the car 
started, coupled with the insecure condition of the footboard, 
caused the accident. He then goes into details as to what 
happened afterwards, and tells the Court how the tram was 
stopped to pick him up, how it was stopped again to enable one 
of his witnesses to examine the footboard, and how it was 
stopped a third time before reaching the next stopping station 
in order to enable certain other witnesses also to examine the 
footboard. His evidence ^corroborated almost in every detail 
by his witness Mr. Burjorji Frarnji Mehta, a young gentleman 
who had just then passed his pleader’s examination and had not 
started practising as a pleader, 

[His Lordship after discussing the evidence in detail pro* 
ceeded : — ] 

After carefully considering all the evidence in the case, I have 
come to the conclusion that the footboard of car No. G8 was not 
loose on the night of the 16th November 1908, and the fall of 
the plaintiff while attempting to board that car was not due to 
any fault or defect in the fixity of the board. 

And now we must look elsewhere for an explanation as to 
how the plaintiff fell and sustained the injuries he complains of. 

There is direct conflict of evidence between the plaintiff and 
his witness Mehta on the one side and his witness Lewis and 
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the conductor and the driver of the tram ear on the other side, 
as to whether the tram was stationary or in motion when the 
plaintiff attempted to get in and as to the exact spot at which 
he attempted to board the car. 

After the electrification of the tram cars in Bond ay, certain 
Bye-laws have been sanctioned by the Government but they came 
into force alter the date of the accident. The previous Bye- 
laws, framed under section 14 or Bombay Act I of 1874, are 
published in the Government Gazette of the loth of April 1875, 
at page £94, Part IT. One of them is, “Passengers are for- 
bidden to enter or to leave the ear while it is in motion.” The 
horse trams for which these Bye-laws were made used to stop 
at all places to pick up and put down passengers. The electric 
trams stopped at certain fixed places to take up and discharge 
passengers, and I take it that till the new Bye-laws came into 
operation, the old ones were in force. But whether there is a 
Bye-law or there is not a Bj e-law to that effect, the tact 
remains that if a passenger chooses to attempt to enter or leave 
a moving car, he does so at his own risk. It is not what a 
prudent or a reusona! lo man should or would do, and if lie dees 
it and sustains injury while in the net of doing so, it would be 
an accident or a misfortune for which the defendant Company 
could in no event be held liable. 

If this tram had been stationary when the plaintiff attempted 
to board it, I cannot coneeu e the possibility of his falling out. 
It does not take many seconds for a man to get into a tram car 
from the road. The evidence in the case conclusively establishes 
that electric trams after stoppage do not start with ajeik. 
Standing instructions to all drivers are to start on the first 
notch and then get on to the second, the third, and the fourth 
notches, one after the other. Assuming that the board had been 
loose, if the tram car had been stationary when the plaintiff 
attempted to board it, he would not have fallen out. If the 
car had been stationary, his hand grip on the bar would have 
been firm, and, when one foot was on the footboard and the 
car had started, he would have had no difficulty in putting his 
Other foot on and getting into tho car. The conductor and 
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the driver both say that the accident took place at some distance 
from the starting station, and alter the car had been in motion. 
There is no doubt that the plaintiffs witness Mr. Mehta was 
veiy much excited at the time of the accident. The plaintiff 
says he told him not to sit down there like a woman but to take 
the names of passengers. I have no doubt whatever that the 
excitement was due purely to good-heartedness. He ascertained 
the names of tvs o or three passengers, wrote them on a piece of 
paper and put them in the pontiffs pocket, and I quite 
believe that he was actuated in all he did by sympathy fox’ 
a Fax see who had sustained injury. He «ays, when he saw 
the plaintiffs head come up and disappear, the car was 
stationary, but I think theie his powers of observation arc 
again at fault. The defendant Company in their plan Exhibit 
No. 3, in the cle lene esse examination of Mr. Ciisp, put 
the place of accident at a distance of 183 ft. from the stopping 
place near the Prarthna Samaj That plan is prepared on the 
statements made by the conductor Dolatia Ragliu. It may 
be that the tram had not proceeded so far, but to my mind, on 
the evidence before me, it is quite clear that the tram had 
left the stopping station and was in motion when the plaintiff 
attempted to hoard it. The conductor Dolatia gave his evi- 
dence in a manner that impressed me favourably. He said he 
started the tram when there were no passengers left at the 
Prarthna Samaj station to pick up, and I believe he is telling 
the truth there. There is no doubt that the conductor also 
secured the names of some of the passengers. He saj s ho 
gave them to Mr. Wilkinson. His statement taken down by 
Mr. Wilkinson, and the names of these two witnesses are not 
forthcoming. I do not believe that the defendants are inten- 
tionally keeping those back. Mr. Wilkinson is not in their 
service now and his letter to Mr. Crisp of the 8th of February 
1909, Exhibit A, in die cle lene esse examination of Mr. Crisp, 
is a very peculiar and unintelligible document. After telling 
Mr. Crisp that he was afraid if a suit was filed against the 
Company that the Company would not fare well, he suggests 
that therefore they should be prepared for eventualities ** and 
secure the aid of the Police, if matters go too far/’ What 
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lie means exactly it is difficult to conceive, He is not in the 
Company's service, and I have no doaht in my mind that I am 
told the truth when the defendants say they arc not in pos- 
session of the report made by the conductor to Mr. Wilkinson 
or of the paper containing the names c£ the two witnesses 
obtained -by the conductor. 

The impression produced on my mind by the e\ idence gi\en 
in this case A. that the plaintitT on that night, when ho emerged 
from (rirgaum Back Hoad on to Charni Road, saw a tram mov- 
ing away from its stopping station near the Prarthnn Samaj and 
that he attempted to act in wliiic tiu car was in motion, If tlio 
cat had been stationary, it scenic to me Uiar it is in ilio liigliost 
degree improbable that ILL accident could have happened. 
The most probable explanation or the occmrence appears to 
me to be that, the plaimh'f tiled to jump on the fcotboaul 
while the car was in motion, that he failed to get a firm giip 
of the bar, that although lie succeeded in putting one foot on 
to the footboard and raiding hw body, he immediately fell 
back owing to the motion of the ear and his inability to grasp 
the bar firmly. 


I come to this conclusion with veiy great regret. The 
plaintiff is a poor m<„n; lie undoubtedly sustained serious 
injuries which necessitated his remaining in Hospital from 
the 8th of November BIOS to the 6fch of January 1909. He 
was not able to rejoin his service till the II th of February 
1909, and I have no doubt he is telling the truth when he tells 
me that he is not as strung and as fit to do his woik after the 
accident -is he was before. Ho must have already spent a 
considerable sum of money in prosecuting this suit 
in tins Cotut and his failure means ruin to a man of his 
means. It is most lamentable under the circumstances that 
he should have come to this Court with a case that he is not 
able to establish. 

I find the 1st issue in the negative. 

1 find the 2nd hsue in the affirmative. 

binding on the drd issue with regaul to contributory 
negligence becomes unnecessary, as 1 have come to the conclu- 
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feion that the accident and the consequent injury were due 
entirely to negligence on the part of the plaintiff. 

I dismiss the suit, and I must do so with costs. 

Attorneys for the plaintiff: Messi s. Kongo, and Sag uni* 
Attorneys for the defendants : Messrs, Ci<n<jic 7 Blunt and Ccuoe . 

Suit dismissed , 

B. N. L, 


APPELLAlE civil. 


Bcfote Sir Basil A cutf, lU* s C hrj J ' l>l , c 1 1 A/;. JuJia Rao* 

K A bill RAM MANSING (original Dlf. >iJ\m 1), Apilicani, i . RAJA- 
BAM waiad DAYABAM PATIL (original Plaintiff), Oppomjst. -3, 

Mamlaldan 5 Courts Act (Bom, Act II of I90u), sections 19, A ( 1 ), (ijOO — 
Civil JProcedure Code (Act V of 1908), Sudioii Hj — B ossessorg suit — 
Decree of the Mamlatdar dismissing the suit —Application to the Collector 
vision— Nondnterfei ence with legal and 'tegular findings of fact — 
Entry hi Revenue Record, 

A Collec-Qi acting nuclei section S3 of the M ml Attars* Courts Act (Bom. 
Act II of 1900) is not authorized to mteiftu with the findings of fact of the 
Mamlatdar m «i possessory suit, the findings being on their face legal and 
legular and annecl after a consideiation of the evidence on recoid 

The provisions of clause (2) of section 28 of tlu Act, which empowei the 
Oollectoi to inteifeie hy way of xevision when lie considers any pioceeding, 
finding or ordei m a <uufc to bo nnpiopei, must he harmonized with the 
provision in clause (1) that there shall be no appeal from any ordei passed 
by a Mamlatlai. 


# Application No 87 of 1911 under exti aordluary jurisdiction. 

(1) {section 23 (l), (2) of the MamUtdars’ Courts Act (Bom, Act II of 1900; is [as 

follow a : — 

23 (1) There shall be no appeal limn any ordei pissed by a Mamlatdar under 
this Act* 

(2) But the Collector may call for &nd{ examine the recoid of any suit under this 
Act, and if he considers that any proceeding, finding or order in such suit is illegal 
or improper, may, after due notice to the paities, pass such older thereon, not 
inconsistent with this Act, as he thinks fit. 
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Semhh : the word 4 improper ’ in clause (2) of section 23 of tlxe Mamlatdars* 
Courts Act (Bom. Act II of 1906) lias no differ out meaning from the word 
4 irregular* ocean ing in the expression * irrtguLalty ' in section 115 of the 
Civil Procedure Code (Act V of 1908). 

The entry of *i person's name as ov nor or occupier in the books of 
Revenue Authoiities is not in itself tonolu&he evidence either of title oj* 
possession. 

Fatma lorn Null Saheb v. Darya SalulO ■) and Bhagoji v. BapuJiW, 
lefeired to. 

Application under the extraordinary jurisdiction (section 115 
of the Civil Procedure Code, Act V of 1008) against the order of 
A. H. A. Simcox, Collector of Ea«t Khandesh, reversing the 
decree of L. K. Kulkarni, Mamlutdar of Chopda ; in possessory 
suit, No. 17 of 1910. 

The plaintiff brought a possessory suit against the defendants 
in the Court of the Mamlatdar of Chopda, alleging that the land 
in dispute originally belonged to one Purushottam Ohunilal, that 
the plaintiff acquired it under two purchase deeds dated the 6th 
October 1905 and 2nd February 1909, that he had been all along 
in possession and that the defendants had dispossessed him 
otherwise than by due course of law. 

The defendants contended that they had never relinquished 
possession, that they had monetary transactions with Puru- 
shottam Ohunilal, the plaintiffs alleged vendor, and that the 
sale to^plaintiff was lenami on their behalf. 

Upon the* said pleadings the Mamlatdar referred the parties 
to a Civil Court. 

The plaintiff applied in revision to the Collector, who sent 
back the case to the Mamlatdar for a re -hearing. On the 
remand the Manila td&i ^recorded all the evidence, oral as well as 
documentary, and found on the issues that the plaintiff was not 
in possession within six months before the suit was filed and that 
the defendants had not obtained possession otherwise than by 
due course of law. He, therefore, dismissed the suit. 


W (187 3) 10 Bom. H* C. B. 1ST afc p, 189 . 


(2) (1888) 18 Bom. 75. 
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The plaintiff applied in revision to the Collector, who reversed 19U. 
the Mamlatdarhs decree and ordered that possession be given to k^shibak 
the plaintiff on the following grounds Mansino 

I think ilio Mamlatdar was radically wiung. He consideied the oral *Ujabail 


evidence and weighed it, hut he did not consider the enoimous weight of 
evidence of Government recoi&s in favour of plaintiff. 

1. Plaintiff has got the khata of the land changed from defendants* names 
to his own at defendants’ consent. 

2. Plaintiff is the recognized owner in the Record of Rights. 

8. Plaintiff has been icecgnized a® the man from whom fee< chonkl be 
taken for sub dividing the sm \ ey numbers. 

4, Plaintiff pays the land le venue. 

5. Plaintiff’ has a finding in his favour fiom the Mamlatdar himself (as 
Magistrate) in a tiespass ea^e relating to this land. 

I cannot see how all this evidence can he neglected, or can fail to prove 
plaintiffs possession. 

Defendant 1 prefer ted an application under the extraordinary 
jurisdiction (section 115 of the Civil Procedure Code, Act V of 
1908), urging infer alia that all the documents referred to by 
the Collector in his judgment would be no evidence of possession 
and that the Collector acted irregularly and beyond the 
jurisdiction vested in him by law. A rule nisi was issued calling 
upon the plaintiff to show cause why the order of the Collector 
should not be set aside. 

Branson, with J. R, Lharpure, for the applicant (defendant 1) 
in support of the rule. 

Shortl , with S, F. JBhandcukar , for the opponent (plaintiff) to 
show cause. 

Scott, 0. J. : — This is an application to us to exercise our 
revisional powers under section 115 of the Civil Procedure Code 
with reference to an order passed by the Collector of East 
Khandesh purporting to be made under the revisional powers 
conferred upon him by section 28 (2) of the Mamlatdars* Courts 
Act (Bombay Act II of 1906). 

The applicant was the defendant in a suit instituted in the Court 
of the Mamlatdar by the opponent. The Court has power under 
the Mamlatdara* Courts Act to give immediate possession of 
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lands used for agriculture to any person dispossessed or deprived 
thereof otherwise than by due course of law provided that the 
suit is brought within six months from the date on which the 
cause of action arose, the ciusc of action being deemed to have 
arisen on the date of the dispossession. 

It is provided in section 19 that if the plaintiff avers that 
he has been unlawfully dispossessed of on y property the Mamlat- 
dar shall proceed to hear all the evidence that is then and there 
before him and try the following issues : — 

(1) Whether the plaintiff or any person on his behalf or through 
whom he claims was in possession or enjoyment of the property 
or use claimed up to any time within six months before the suit 
was filed; and (2) whether the defendant is in possession at the 
time of the suit; and, if so, whether he obtained possession 
otherwise than by due course of law. 

When the case came first before the Mamlatdar, that officer, 
being of opinion that the dispute between the parties was of a 
complicated nature lit to be decided in the Civil Court, referred 
the parties to a Civil Court and came to no finding upon the 
statutory issues. 

There was an application under section 23 (2) of the 
Mamlatdars’ Courts Act to the Collector that the Mainlatdar's 
order should be set aside and that he should be directed to hear 
the case. The Collector on that application set aside the order 
and directed the Mamlatdar to hear the case. The Mamlatdar 
then heard the case and recorded evidence, both oral and 
documentary, and decided the statutory issues in favour of 
the defendant, Accordingly the suit was dismissed with costs. 

An application was then made to the Collector to set aside the 
order of the Mamlatdar, and the Collector has set aside the order 
upon the ground that although the Mamlatdar has considered the 
oral evidence and weighed it, ho has not considered the enormous 
weight of evidence of Government records in favour of tlm 
plaintiff, namely, (first), the plaintiff has got the hhata of the 
land changed from the defendants* names to his own at the 
defendants* consent, (secondly), the plaintiff is the recognised 
owner in the Record of Rights, (thirdly), the plaintiff has been 
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recognized as the man from whom fees should be taken for 
sub-dividing the survey numbers, (fourthly), the plaintiff pays 
the land revenue, and (fifthly), the plaintiff has a finding in his 
favour from the Mamlatdar himself as a Magistrate in a trespass 
case relating to this land. The Collector then said he could not 
see how all this evidence could be neglected or could fail to 
prove the plaintiff’s possession, 

Now it has long been recognized that the fact that a person's 
name is entered as owner or occupier in the books of the 
Revenue Authorities is not in itself conclusive evidence either 
of title or possession : see the remaiks of Sir Michael Westropp 
in I alma kom Nvli Sahel) v. Darya Sakeb^ l \ and of Parsons, J., 
in Bhagoji v, Bapuji^K 

The last piece of evidence which the Collector mentions, namely, 
that the plaintiff has a finding in his favour from the Mamlatdar 
himself as Magistrate in a trespass case relating to this land, 
apparently refers to a statement of the impression left upon the 
mind of the Magistrate in a criminal case to which the plaintiff 
was not a party on the record with reference to possession of the 
land. The case was decided nor upon the evidence before the 
Mamlatdar in the present suit- 

It appears to us that the Collector, in weighing the evidence 
which was before the Mamlatdar and coming to a different 
conclusion of fact with reference to the plaintiff's possession 
upon the evidence upon the record, has assumed the powers of a 
Court of appeal and not of a Court of revision. 

The provisions of clause (2) of section 28 which give the 
Collector power to interfere by way of revision when he considers 
any proceeding, finding or order in a suit to he improper must 
be harmonized with the provision in clause (1), that there shall 
be no appeal from any order passed by a Mamlatdar, 

We, therefore, think that the word * improper 5 must have 
reference to some proceeding, finding or order on the face of it 
tainted with some impropriety akin to illegality. The legislature 
which negatived the right of appeal cannot have intended that 
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the Collector should be free to act simply upon a difference of 
opinion between himself and the Mamlatdar as to the value or 
probative effect of parts of the evidence recoined by the 
Mamlatdar, We are non prepared, as at present advised, to hold 
that the word f improper T has any different meaning from the 
word 'irregular* as oeeuning in the expression ‘'irregularity s in 
section 822 of the Code c£ 1882, or section 1 15 of the present 
Code* We are, therefore, of opinion that the Collector was not 
authorised by section 23 to interfere with the findings of fact of 
the Mamlatdar which wore on their face legal and tegular and 
arrived at after a consideration of the evidence recorded* 

For these reasons we sot aside the order of the Collector and 
restore that of the Mamlatdar with costs throughout,, 

The Rs. 100, deposited with the Collector, should be refunded 
to the applicant. 

Order set asifle* 

a. n, n. 

APPELLATE CIVIL,, 

Before Sir BaAl Scott, Kt.< Chief Justice* and Mi\ Justice Ba-j, 

1911. Tub MUNICIPALITY or IIUBLI (original UrraxmAXT;, Appbllaxt, 

July 19. v. LEGITS EXIST RATIO JEtALLI and another {oiiioinai Plainiifps), 
Respondents.^ 

District, Municipal Act ( Bom . Act III of 1901), sections JO and od — Habit 
Municipal ty — Redamati on of the led of a / a nh for Municipal Cotton 
Market — Damage caused tJ plaintiffs goods by sadden and extraordinary 
heavy rain — Suit for damages again! Municipality— Burden of proof as 
to negligence in the reclamation work — Suit -‘oi rnainia i n a hle—V is major, 

Tho Iltibli Municipality, a body corporate under the District Municipal Act 
(Bom* Act III of 1901} took steps to provide a Municipal Cob on Market and 
they selected for that, purpose a site of a large aa.d ancient tank which had 
largely silted up. The southern boundary of the tank was an embankment. 
In reclaiming the bed of the tank, tho Municipality utilized a part of the* 
embankment and made provision to prevent the flow of water* In the month 
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of J une 1907 there was a sudden and extraordinary heavy rainfall at Hubli 
which practically overflooded the whole Municipal area and a quantity of goods 
in the plain tiffs’ Ginning Factory which was to the south of the tank was 
washed away or damaged. Thereupon the plaintiffs brought a suit against the 
Municipality to recover damages alleging negligence on the pait of the defend* 
ants in carrying out the reclamation work, %he defendants denied the plaintiffs’ 
allegation and answered that the damage to the plaintiffs’ goods was the result 
of the abnormal heavy lain in June 1907 and that no precautions on the part 
of the defendants could have averted the damage. 

Meld , that the suit wss not maintainable. The onus of pi oof of negligence 
lay on the plaintiffs, and if the neglect in the execution of their statutory powers 
and duties was not brought home to the Municipality, a suit against them must 
fail as being unsustainable in law, howsoever great the damage the plaintiffs 
might have suffered from the extiaoidlnaiy flooding uncontrolled by the old 
tank dam. 

Rao, J. The damage was mainly, if not wholly, attributable to the extra- 
ordinary fall of rain. 1 1 was an occurrence in the nature of s ns major for which 
the defendants were not responsible. 

First appeal against the decision of R. G. Bhadbhade, First 
Class Subordinate Judge of Dharwar, in Suit No. 780 of 1907. 

The plaintiffs sued to recover from the defendants, the Muni- 
cipality of Hubli, Rs. 10,145-15-6, being the amount of damages 
caused to their goods ■which they had stored in certain factories 
at Hubli on the 7th June 1907 by the rush of water from a tank 
under reclamation by the defendants. The circumstances under 
which the damage was caused were alleged as follows : — 

To the north of the factories, wherein the plaintiffs* goods, 
cotton, &c., had been stored, there was an area of land which, 
some time before the suit, formed a tank known by the name of 
Gulkawa's tank, enclosed along its southern boundary by an 
embankment or dam. The tank was under reclamation by the 
defendants for the purpose of extension of Municipal Cotton 
Market. The defendants, in the course of their reclamation 
operation, removed the dam at the southern extremity of the 
tank, altering the levels of the tank bed and its surroundings 
and diverting the natural and customary flow of water, having 
formed a tank at the north-east corner of the dam and directed 
a considerable flow of water into it, also for their own purposes. 
Such was the situation of things on the 7th June 1907* when 
B 1000—3 
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there was rain at Hubli. The direct consequence was that a 
large body of water, by force of the defendants* operation, flowed 
into the tank at the north-east corner of the dam and into the 
area under reclamation, and owing to the changes of levels and 
diversion of water and the feinoval of the dam by the defendants 
without due provision for the control or disposal of water thus 
collected, the same flowed into the plaintiffs 3 factories and 
damaged their goods in spite of their efforts to save them. The 
damage sustained was the direct result of the action of the 
defendants, by reason of their negligence and wrongful acta. 
They were therefore liable to pay the damages. 

The defendants answered - 

They were not responsible for the damages sustained by the 
plaintiffs because the rain that fell on the 7th June 1907 was 
extraordinary and excessively heavy, having been 2 inches and 
91 cents within 30 or 10 minutes. It was a case of vk major 
and no precaution on the part of the defendants would have 
averted the damage, which would have occurred even if the old 
state of things, that is, the height of the south dam and level of 
the tank bed, had not been changed in the least. The claim was 
time- barred, being not within dx months rr< in the date of the act 
complained oh The damages cLiiuiea w«ie excessive and the 
allegation in the plaint as to neglect and wrongful act on the 
defendants’ part was not true- 

The Subordinate Judge found that the claim was not time- 
barred, that the defendants* action in removing the dam and 
altering the levels of the tank bed, &e,, as alleged in the plaint 
caused the overflow of water into the plaintiffs' factories and 
that the plaintiffs had suffered damages to the extent of 
Its. 9,6/ 7-9-7. He, therefore, passed a decree accordingly. The 
following are the extracts from the Subordinate Judge's 
judgment : — 

Tke witnesses* evidence shows that the precautionary measures adopted by the 
defendants before this flood as to the drainage of the reclaimed site were faulty 
ami insufficient and that the small tank with its low mounds on two sides could 
not have drained the adjacent reclaimed site and the waste-weir works were also 
imi satisfactory. 
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Vis major or an act of God means not a mere misfortune, but something 
overwhelming, such as storming, lightning and tempests which could not 
happen by the intervention of man and loss from which could not have been 
prevented by any reasonable amount of foiesight, pain 01 care (Stroud’s 
Judicial Dictionary). To be regarded as an act of God, the occurrence must not 
only he unforeseen, hut incapable of being foieseen (per Tayabji, J,, at p. 920, 
4 Bom. Law Reporter, citing Encyclopedia of Law), and absolutely incapable 
of being prevented or guarded against. Even supposing that the flood and 
rainfall cf the 7th June was in the nature of vis major, which I think it was 
not, us major to afford a defence must be the pioximate eau^e — causa causaus 
and not meiely a causa sine qua non of the damage complained of. The mere 
fact that vis major co-existed or followed on the negligence of the defendants 
is no adequate defence (Municipal Corporation of Bombay v. Yasudeo , 
VI Bombay Law Reporter, 899). 

> -t if *( % * & & 

On the whole, then, I hate no doubt in finding that the defendants 9 act in 
removing the big bund befoie completing their diamage woikswas most unwise, 
that the drainage provided for befoie the storms was insufficient, that the 
reclamation uoiks were undertaken and executed unsystematically and without 
taking the lequired levels of the adjacent sites and without an estimate of the 
quantity of water that would run into the small tank, and providing means 
for its proper discharge without flooding the neighboiuing sites. 

The defendants appealed. 

Weldon with K A . Shiwtki'arkar for the appellants (defend- 
ants). 

Sfranyman (Advocate- General) and Jardine with Little & Co . 
for the respondents (plaintiffs). 

Scott, & J. 1 This is an appeal from a decree of the First 
Class Subordinate Judge of Dharwar awarding Rs. 9,677 to the 
plaintiffs as compensation for injury done to their cotton by 
water which the defendants in breach of their duty allowed to 
escape on to the plaintiffs 3 premises. 

The defendants, the Municipality of Hubli, are a body corporate 
under the District Municipal Act (III of 1901). By virtue 
of section 50 of that Act property of various kinds is vested in 
them to be held and applied by them as trustees subject to the 
provisions and for the purposes of the Act and includes all public 
markets, tanks and works connected with or appertaining thereto, 
drains and culverts, and by section 54? it is provided that it shall 
be the duty of every Municipality to make reasonable provision 
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for inter alia the constiucting, altering and maintaining* all public 
markets, drains, drainage works, eulveits, tanks, dam* and the 
like. 

In or about the year 1904 the Municipality of Hubli tooksfcep'* 
to provide a Municipal Cotton Market-. They selected for the 
purpose the site of a large and ancient tank known as Gulkaw-Vs 
tank which had largely silted up. The southern boundary of tlie 
tank was an embankment. The tank receh ed the drainage of 
the land to the north of it and at the south-eastern corner was a 
weir for the discharge of surplus water. The tank area occupied 
about two-ihiids of a quadrangular space, of which die northern 
boundary was a public road known as the Station Road, and the 
western boundary, another road running from north to south. 
The scheme of the Municipality was to diam the water coming 
to the culvert: under the Station lioad into a nalia on the eastern 
side of the quadrangular area and to conduct it into a small tank 
to be formed in the south-eastern corner of that area whence the 
water would discharge eastwards over die old weir which it was 
proposed to deepen so as to allow or the parage of a larger body 
of water. ThR scheme would leave such part of the old tank 
us was not included in the is mall new tank free for reclamation 
as a cotton market. 

In 1904 or 1905 the Municipality formed the smaller tank 
and utilized that part of the southern dam of the large tank 
which -was not wanted to hold up the water of the small tank as 
spoil to fill in the area marked out for the market. 

The levels taken by the Commissioner as shown upon the map 
prepared by him for the purpose of the suit in the year 19 OS 
indicate that over the centre of the reclaimed area there was 
nowhere a difference in level of more than one foot. 

At the same time the Municipality deepened and cleaned out 
the old nalla running along the east of the area and connected it 
up with culverts passing under the Station Road so that the 
wafer draining under that road passed into the n£Ha and thence 
into the small tank and discharged in time of flood over the 
weir* 
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This scheme of dialnige and reclamation during the monsoons 
of 1905 and 1906 caused no trouble. The monsoons were not 
particularly he -ivy ones and there was no day marked by any 
sudden and extraordinary rainfall. In the year 1907 however 
upon the 7th of June an extraordinarily heavy fall of rain 
occurred at about 6 pan., amounting to nearly three inches in 
less than an hour. The result was that practically the whole of 
the Municipal area was flooded, and a quantity of cotton owned 
by the plaintifls was washed away or damaged. 

It appears that the plaintiffs in the year 1907 were doing 
business in the Ginning Factory of Ritanji Hormasji, using it for 
the purpose of storing ginned and unginned cotton, cotton-seeds 
and cotton bales. This Ginning Factory was situated immediately 
to the south of the area of the old tank and adjoined the new 
Municipal Cotton Market. It was however at a very much 
lower level than either the market or the bed of the old tank, 
and before the tank was drained and filled in, its water was 
prevented ftom flooding the Factory area by the southern dam* 

On the 10th of June 1907 the plaintiffs' Agent wrote to the 
Vice-President of the Municipality informing him that owing to 
the dam of Gulkawa’s tank adjoining the Ratanji Hormasji 
Ginning Factory having been unwisely removed by the Muni- 
cipality and owing to the insufficient and faulty drainage in 
reclaiming the cotton-market extension area all the water on the 
7th instant, instead of taking its proper course in the tank, rushed 
in the Ratanji Hormasji and the Alexandra Press Factory and 
caused serious loss amounting to Rs. 90,000 or thereabouts. The 
latter claimed damages on the ground that the loss had occurred 
owing to the negligence of the Municipality and requested them 
to take immediate steps to ascertain the extent of the loss. 

In consequence of this notice a Ranch was formed which 
between the 9th and 20th of June inquired into the damage 
clone and estimated it at something under Rs* 8,000. This 
presumably was done under the provisions of section 165 (2) 
which pi ovid^s that the Municipality may make compensation 
out of the Municipal fund to any person sustaining any damage 
by reason of the exercise of any of the powers vested in them 
under the Act. 
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The plaintiffs were not satisfied with this award and accord- 
ingly filed this suit, in the plaint in which they charge defend- 
ants with negligence in the following terms 

f ’ The defendants have lor some time bee a carrying on their work of recla- 
mation of the tank. In the comes of their operations they removed the dam 
nt the southern extremity of the tank, altering the levels o£ the tank bed and 
its surroundings and div ruing the natural raid customary How of water, 
having formed a tank at the noifh-ea^t corner of the dam and directed a 
considerable flow of water into it also for their own purposes. This was the 
situation of things un the 7th dune 1907, when there was rain in Hubli. The 
direct consequence wa* that a large body of water by fence of the defendants 5 
operations flowed into the tank at the north-cast comer of tha aam aforesuid 
and into the area under reclamation and owing to the clinuge of levels and 
diversion of water and the removal of the dam by the defendants without due 
provision for the control or disposal of w\.:or thus collected, the same rlowed 
into the aforesaid hu tones and there Ja>* aged the plaintiffs’ goods to tho 
extent of IK 10,143-15 6 at the lowest, in spite of the plain tiffs 5 efforts to 
save Uicus. 7 ’ 

Notice of suit was duly given within bis months of the date of 
the injury complained of and no exception is taken in this appeal 
as to the sufficiency of the notice. In order to establish their allega- 
tions of negligence the plaintiffs called only one witness, namely 
Mahalingappa, who describes himself as the plaintiffs 5 Bazar-mam 
He says his duties are to buy and sell goods for plaintiffs, to take 
delivery and prepare goods for sale and supervise all goods. He 
states that between Gulkawab tank and the factories there was 
a, big dam] that until the demolition of the clam the water from 
the tank side never came into the factories, but that great damage 
was caused on the 7th of June to goods in the factories as the dam 
had been removed and used by the defendants to level up the 
tank beck He says that a small bund to the north of the tank 
shown on the Commissioner's map was demolished by the defend- 
ants a few clays before the rainfall and that that bund had 
been intended to prevent the running water from the culverts on 
the north side getting into the tank and to turn it into the n&ila 
on the east. Then he says that the mouth of the nalla on the east 
was formerly wider, but that its width had been lessened by cut- 
tings made by the defendants, although he admits that the nddla 
bottom had boon deepened and the bank raised. Ho says that 
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formerly the ground at the northern end of the n&lla sloped from 
south to north, but that the defendants had shortly before the 
rains cut the bank and made the ground level by which reason 
the greater portion of the water did not run into the n&lla but 
over the marked area into the factory ground, 

I will first consider the last of these charges® I do not think 
any negligence is proved on the part of the defendants. No 
question was put to any of the defendants* witnesses upon the 
point nor is the charge made in the plaint. Assuming the de- 
fendants did this work the levelling of the ground which had 
formerly sloped from south to north would obviously facilitate 
the flow of water from the eastern Station-Road culvert into the 
n&lla and even if the bank of the nalla had been cut into in order 
to afford access for the purpose of levelling the bed, the levels 
show that there was a rise of a foot and half to the west of that 
cutting which would have tended to direct the flow of the water 
into the nalla. Moreover negligence is a relative term and I do 
not think defendants can be held guilty of it because at the 
moment they were engaged on a small improvement which left a 
gap in their system this extraordinary fall of rain came upon 
them: see the observations of Bramwell B. in Ruck v. William s&K 
The alleged narrowing of the mouth of the nalla does not appear 
to me evidence of negligence m view of Mahalingappa’s state- 
ment that the bottom was deepened and the banks raised and 
Mr. Coen's evidence that the nalla was widened and cleaned out. 

In view of the evidence of Mr, Coen who designed the drain* 
age works, I am unable to accept the statement of Mahaiingappa 
that there was any small bund to the north of the tank. There 
was the water-channel 4| feet wide from the western culveit to 
the n&lla on the sides of which the excavated earth had been 
thrown up. Mr. Coen cannot recollect whether the channel had 
been filled up before or after the flood of 1907 and replaced by 
another channel parallel with the Station Road. 

It is to be observed that none of the acts of negligence alleged by 
the plaintiffs' witness supports the case made in the plaint which 
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alleges the collection of water in the small tank and on the old tank 
area and that the defendants failed in controlling and disposing 
of it, suggesting a ease similar tc then of / hjlonds v. Fietr.er&h 

There was in fact no collection of water upon the reclaimed 
area, and it appears to me th it the p! .intiftV case so far as it 
rests on the removal of the dam must be based upon something 
in the nature of a servitude on the owner of the tank area to 
retain the dam by way of insuring his southern neighbours 
agaiost floods from the noith even after the tank site had been 
drained and filled in. Such a servitude could only be acquired by 
prescription and there is no suggestion of the existence of arv 
such right. 

The proximate cause of the injury to the plaintiffs 5 land 
was the extraordinary rainfall and it K difficult to see Low in 
the general flooding of the town which must necessarily have 
followed, and which is deposed to by Shankar Eaoji Ante and 
most of the derendants/ witnesses the nlaintiffid fact ory could 
possibly have escaped fujuiy lying* ay if did at a much lower 
level not only than the Link area cut also than the other 
surrounding land. It is possible that- if the o] 1 southern dam 
had remained, extending ir.mi tlm western road to the point 
where the weir discharged flood wahuq the floods to the hori/i 
of the dam would have been eh eked or oven carried off without 
injury to the plaintiffs. It may I think be assumed that the 
officers of the Municipality thought in Juno 1.307 that the work 
which involved the removal of part of the southern dam had 
contributed to the damage done to the plaintiffs and for that 
reason assessed the compensation payable. 

This compensation would be payable at the option of the 
Municipality to mitigate a hardship consequent on the execution of 
authorized works. If the removal of the dam was not authorized 
by the provisions of the Statute under which the Municipality 
acted, or w as conceived and carried out negligently and not as 
part of a reasonable scheme, then only would the plaintiffs be 
entitled to recover damages from the d< fondants by ^uit* 


& (lSGSj L II, 3 IT, L 330 »l p. 338. 
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Now in my judgment the scheme was a perfectly reasonable 
one. The Municipality for the benefit of the cotton merchants at 
Hubli were providing a market at a convenient spot. They 
were also providing for a drainage scheme which would take the 
place of the old primitive arrangement of a large tank and the 
evidence afforded by its success in the years 1905* 1906 and 
1908 is strong reason for holding that there was no rashness or 
negligence in the design. 

The learned Judge has found that negligence was proved in 
carrying out the scheme in that the defendants’ act in removing 
the big bund before completing their drainage work was most 
unwise* that the drainage provided for before the storm was in- 
sufficient* that the reclamation works were undertaken and 
executed unsystematically and without taking the regular levels 
of adjacent sites an 1 without an estimate of the quantity of water 
that would run into the small tank and providing means for its 
proper discharge without flooding the neighbouring sites. It does 
not appear to me that the evidence of Mahalingappa, the plaintiffs 1 
Bazar-man* who had no practical experience of drainage works 
and whose evidence was contradicted on various points by the 
defendants 3 more experienced witnesses* justifies these conclusions. 
The scheme had stood the test of two monsoons* the rainfall of 
the 7th of June was far heavier than any which had occurred 
during the recollection of any of the witnesses who were 
examined upon the point and there is good evidence to show 
that the works that were in progress on the 7th of June were all 
works calculated to improve rather than impede the drainage. 

The respondents 3 Counsel endeavoured to persuade us that we 
had to deal here with the case of a natural stream diverted by 
the operations of an unauthorized stranger into a channel which 
was not sufficient in time of extraordinary flood to carry off its 
waters wit|gut injury to the plaintiff, in that case, it was said 
the defendants would on the authority of Fid chef v. Smith W 
be liable if the combination of the removal of the clam with the 
extraordinary rainfall resulted in damage to the neighbouring 

U) (1877)2 App. Cm. 78 3. 
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land owner. The facts above set out show however that we are 
not here dealing with a natural stream and that the defendants 
can appeal to statutory authority with regard to their general 
scheme of operations. 

In a suit of this nature the onus of proof of negligence lies 
on the parties alleging it, see Wkii e/iouse v. Birmingham Canal 
Company®, and if neglect in the execution of their statutory 
powers and duties is not brought home to the Municipality a suit 
against them must fail as being unsustainable in law however 
great the damage the plaintiffs may have suffered from the 
extraordinary flooding uncontrolled by the old tank dam : see 
Bunn v. Birmingham Canal Company®, 

For these reasons I am of opinion that the decree appealed 
from should be reversed and the suit be dismissed with costs 
throughout. 

Rao, J. : — The facts of this ease are as follows -The plaintiffs 
are owners of certain Ginning factories at Hubli. To the north 
of the factories there lies an area of land which until recently 
formed a public tank separated from the plaintiffs’ premises by 
a dam 7 or 8 feet high which was the southern boundary of the 
tank. Plaintiffs’ land was on a lower level than the bed of the 
tank. The tank was fed principally by the water from the nalla 
coming from the north side and running parallel to the tank. 
The defendant-Municipahty in whom the tank was vested 
resolved to reclaim the bed of the tank for the purpose of extend- 
ing the Municipal Cotton Market, In December 1901 they 
removed the dam and formed a small tank at the south-east corner 
of the dam. On 7th June 1907 while the reclamation works were 
in progress there was an unusually heavy fall of rain amounting 
to neaiay three inches within half or three-fourths of an 
hour. The rain water accumulating on the reclaimed area flowed 
down to the plaintiffs’ land, entered the factories, and caused 
considerable damage to the goods lying in their godowns. On 
23rd November 1907, the plaintiffs filed the present suit to 
recover from the defendants Ra. 10,115-13-6 as damages for the 
loss sustained. The cause of action alleged in the plaint was 

(1) (3857) S'7 t J.Kx.25. 


(2) (1872) L.R.S Q. B, 4.2, 
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negligence on the part of the defendants in carrying out the 
reclamation works. 

The defendants contended, inter alia, that the damage to the 
plaintiffs* goods was the result of the abnormal heavy rain which 
fell on the 7th June 1907, that no precautions on their part 
could have averted the damage even if the old state of things, 
viz , — the height of the southern dam and the level of the tank- 
bed — had not been changed in the least. The Subordinate 3 udge 
who tried the suit held that the damage complained of was 
wholly due to the defendants 5 negligence in carrying out the 
reclamation works and that, therefore, they were liable to make 
good the loss sustained by the plaintiffs. He, therefore, passed 
a decree awarding to the plaintiffs Rs. 9,677-9-7, as damages. 

Against this decree the defendants appealed to the High Court, 

At the hearing of the appeal the only question that was 
argued was whether the defendant-Municipality was liable for 
the damage caused to the plaintiffs 5 goods by the flood water 
on 7th June 1907, I am of opinion that the defendants are 
not liable. The old tank was a public tank vested in the local 
Municipality and in exercise of the powers conferred upon them 
under section 54, clauses (g) and (i) of Bombay Act III of 1901 
the defendant-Municipality reclaimed the greater part of the 
tank for the purpose of extending the Municipal Cotton Market. 
In so doing they would not render themselves liable for any 
injury or damage caused to the neighbouring land owners, unless 
they acted with negligence in carrying out the reclamation works. 
The burden of proving such negligence lies on the plaintiffs. 
The Subordinate Judge found that the defendants 5 act in remov- 
ing the big dam before completing the drainage works was most 
unwise, that the drainage provided before the storm was insuffici- 
ent, that the reclamation works were carried out unsystematically 
without taking the required levels of the adjacent sites and 
without estimating the quantity of water that would run into 
the small tank and without providing means for its proper 
discharge. I am unable to accept this finding as warranted by 
the evidence recorded in the case. The only witness examined by 
the plaintiffs who speaks to the alleged wrongful acts on the part 
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of the defendants is Mahalingappa who is plaintiffs 3 clerk 
(Exhibit 63), He states that the damage done to the plaintiffs' 
goods was due (1) to the removal of the big dam which formed the 
southern boundary of the old tank, (2) to the removal of a small 
dam to the north of the tank which was intended to prevent the 
rain water from the culvert on the norfcbside getting into the 
tank, (3) to the width or the ndlla being lessened by the earth 
cutting made on its sides and (4) to the removal of the slope at 
the mouth of the nalla, with the result that the greater portion of 
the rainwater did not run into the n cilia but found its way along 
the course shown by the Commissioner on the map Exhibit 26, 
There is no dispute that the big dam w as removed at the end of 
1904, but no damage was done to the plaintiffs’ property in the 
rainy seasons of 1905 or 1906. Those were years of normal 
rainfall, and if no damage was done during those years it is clear 
that the damages caused by the flood of 1997 was not attribut- 
able to the removal of the big dam As to the small darn to the 
north of the tank, Mahalingappa is contradicted by Mr. Coen 
(Exhibit 120) who was the Chairman of the Hubli Municipality 
In 1904-05. He says that after the removal of the big dam a 
temporary channel was made by the defendants about four-arid- 
a-half feet wide and iwo-and-a-haif feet deep for the purpose of 
diverting the small quantity of water coming from the culvert 
in the north ; that water had no bearing on the hooding of the 
mills ; that the soil was removed and put on either side of the 
channel but no Jam ms made. It is clear, therefore, from Mr* 
Coen’s evidence that there was no dam in existence to the north 
of the old tank and none was removed. As to the width of the 
ndila being lessened, Mahalingappa is again contradicted by 
Mr, Coen who says that the channel leading to the tank instead 
of being lessened was widened and cleaned out. The Secretary 
to the Municipality (Exhibit 107) says that the Municipality not 
only cleaned but also deepened the ndila coming from the Station 
Road, and this is admitted** bv Mahalingappa, Lastly with 
respect to the removal of the slope at the mouth of the nulla, neither 
the Secretary nor the Chairman of the Municipality have been 
cross-examined on this point. Mahalingappa’s evidence standing 
by itself and uncorroborated by any other evidence on the 
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plaintiffs* side is not entitled to any weight, and cannot be 
accepted as proving negligence on the part of the defendant- 
Municipality, Nor can any reliance oe placed on the Commis- 
sioner s report (Exhibit 25) as to the condition of the reclaimed 
land on or before 7th June 1307, as it is based not on his personal 
knowledge but on an information given to him about 18 months 
after the date of the occurrence by Mahalingappa and others. On 
the other hand there is the evidence of both the Chairman and the 
Secretary of the Municipality, which show& what precautionary 
measures had been taken by the Municipality for the drainage 
of the area under reclamation. Mr, Coen says as follows 
The dam of the Guikawa tank wa^ removed at the end of 1904?. 
To prevent a null of waters we widened the waste-weir nearly 
to its uttermost width and lowered the same, by two feet to two 
and a half feet, Also the channel leading to the tank was widened 
and cleaned out and the outlet channel beyond the waste-weir 
was cleaned and widened, A small tank was made at the south- 
east comer of the original tank and made five feet deeper than 
the original bed of the tank. The sides of the ta nk were raised 
by about two feet to two and a half feet to let the water pass on 
more quickly. After the demolition of the old tank these works 
were done. The waste-weir work was done simultaneously with 
the demolition of the tank Bandh and the deepening of the 
smaller tank was done one or two months after. The cleaning, 
&c , of the outlet channel was done along with the waste*- weir 
work.** Mr. Coen is corroborated by the Secretary of the 
Municipality (Exhibit 107), This evidence is in my opinion 
entitled to considerable weight. It shows the precautions taken 
by the Municipality for the proper drainage of the reclaimed 
area. In the rainy seasons of 190^ 1305 and 1908 nothing 
occurred to show that these precautions wore insufficient. I am 
therefore satisfied that the Municipality acted with due care 
and caution in carrying out the reclamation works for the pur- 
pose of extending the Municipal Cotton Market, The real cause 
of the damage done to plaintiffs* goods appears to me that 
owing to the unusually heavy fall of rain on 7th June 1907 
Watei? from all sides entered into the plaintiffs* land, which was 
on & much lower level than the adjoining lands on the north and 


505 

1911 , 


Munici- 
pality 01 
Hueli 

i 

Lucus 

EtiSTuArio 

Balu, 



506 


THE INDIAN LAW EE POETS, \VOlu XXXV. 


1911. 


Munich- 
PAIiITY op 

Hubli 

V 

Lrcus 

Eustbatio 

Ralli, 


the west, and damaged their goods. Witness (Exhibit 120} the 
Chairman of the Municipality says that lie had been in Hubli 
over 20 years, that this was the most unusual downpour, and that 
even if the dam had not been demolished the same flooding would 
have been caused by the downpour, that the total rainfall on 
7th July 1907 came to 2 inches and 91 cents in 40 to 45 minutes, 
and that he had not known during the last 20 years of rain falling 
more than one inch in the course of an hour. This evidence, corro- 
borated as it is by other evidence in the case, clearly shows that 
the damage in the present suit was mainly, if not wholly, attribut- 
able to this extraordinary fall of rain. It was an occurrence in 
the nature of a vis major , for which the defendants are not 
responsible. The present case falls within the principle laid 
down in Nichols v. Mctrsland ® . 

Independently of this circumstance, I would hold that the 
defendant- Municipality, in exercising the powers conferred upon 
them by Statute for the purpose of reclaiming the tank, acted 
with ordinary care and skill and after taking proper precautions 
for the drainage of the area under reclamation. They are there- 
fore not liable. Jn Oeddis v. Proprietors of Bcmn Reservoir^ 
Lord Blackburn says, ff It is now thoroughly well established 
that no action will lie for doing that which the legislature has 
authorized, if it be done without negligence, although it does 
occasion damage to anyone/ 7 So too in Riclcet v. Directors, 
of Metropolitan Railway Co it is laid down, “When an act 
is done by a company in excess of its powers, or in a wanton and 
careless use of them, there is an injury for which (an action lies)* 
But things done by a company in the due execution of its powers 
are lawful, being duly authorized, and no action lies/ 7 

If the defendants had been private individuals and had under- 
taken or carried out the reclamation works in the exercise of 
their right of ownership, I do not think they would have been 
liable for the damage done to the plaintiffs 7 goods by the flood 
of 1907, Being owners of the land they were entitled to use it 
for every lawful purpose. They had a right to reclaim it, and 
make the best possible use of it they coaid, and in so doing 

CD (1876) 2 Ex. D h (2) (38/8) 3 App Cas 480 at p. 455. 

(3j (1867) L. E. 2 H. L 375 at p. £02, 
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there was no duty cast upon them by law to preserve the old 
dam for the benefit of the owners of the adjoining land which 
was sibuted on a lower level. They were under no legal obliga- 
tion to prevent the flow of the surface water from their land 
to the plaintiffs’ property either by percolation or gravitation. 
In Hylands v. Fletche ? (1 ) Lord Cairns observes, r ‘ If, in what 
I may term the natural user of that land, there had been any ac- 
cumulation of water, either on the surface or underground, and if, 
by the operation oi the laws of nature, that accumulation of water 
had passed off into the close occupied by the plaintiff, the plaintiff 
could not have complained that that result had taken place* If 
he had desired to guard himself against it, it would have lain upon 
him to have done so, by leaving, or by interposing, some barrier 
between his close and the close of the defendants in order to 
have prevented that operation of the laws of nature/’ These 
observations apply to the present case. 

On these grounds I uould reverse the decree and dismiss the 
plaintiff/ suit with costs. 

Decree weened and suit dismissed. 

G. b. R. 

(l) (1868) L B 3H L 330 at p. S38. 
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Before Mr* Justice CJiandavai la? and Mu Justice JSayivaid. 

MAHOMED IBRAHIM valad ABDUL RAHIMAN (original Plaintiff), 
Appellant, v SHEIKH HAMJA valad MAHOMEDALLI (original 
Defendant), Respondent.* 

Cml Procedure Code (Act V of 1908), section If Explanation IV— Res judi- 
cata**— Bedemption suit — * Second suit in ejectment — Court — Disc? eiion—In 
ejectment suit a decree for redemption can le passed — Practice and 
procedure * 

Where a person brings a redemption suit and fails, bis second suit in eject- 
ment against the same defendant is not barred by res judicata*. 

The question whether any matter might and ought to have been made a 
ground of defence oi attack m a previous suit must depend on the facts of each 
* £e oncl Appeal Ro. 851 of 1910, 
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ease One important; tost Is, whethei ilia matters in the two suits are so 
dissimilar that their union might lead to confusion The matter involved in 
a suit in ejectment is essentially different from that involved in a suit for 
redemption* In the first place wheie a person sues to eject he sues as owner 
of the propel ly ; vrheio he sues to redeem, he sues as owner of an in t west in 
it, namely, the equity of redemption, and the defendant as moi tgagee is sued 
as holding the property as security for the debt. Secondly, in a suit for 
redemption, no question of title to the pioperty is nece$*ai Jy involved, because 
if the moitgjge set up by the plaintiff is pioved and alive, the mortgagee 
cannot deny the mortgagor's title but must allow him to redeem and sue him 
separately on the question of title. If the mortgage is not proved, the suit 
fails independently of the question of title. 

It is the piactiee of the Bombay High Court to pass a deciee for redemption 
in i eise iu wlfich the plaintiff has sued in ejectment. That is purelv m tV* 
exercise of ihe Court’s discretionary powei , and it can baldly bo maintained 
that the plaintiff failing in an ejectment suit ought to pray for the alternate e 
relief by way of redemption, v.heii the Court ?s not bound to grant it as 
matter of right. 

Second appeal from the decision of T. IX Dikshit, Assistant 
Judge ot Th ana, confirming the decree passed by N. G. Chapekar, 
Subordinate Judge at Mahacl. 

Sait to recover possession of I and. 

The plaintiff pui chased the land in dispute from one Dhondroo 
who had mortgaged it with the defendant with possession before 
the date of the sale. The plaintiff next obtained a redemption 
decree against the defendant. Some time after, the plaintiff 
brought a suit (No. 760 of 1906) against the defendant, alWin" 
that he had given to the defendant the land in dispute for enjoy- 
ment till the expiration of the time in the mortgage deed under 
•which defendant held another land and that the term of the 
mortgage being over he was entitled to the possession of the 
land in suit. The suit was dismissed on the ground that the 
agreement alleged was not proved. In 1 903, the plaintiff brought 
the present suit against the defendant, to recover possession of 
the property from him. 

The Subordinate Judge dismissed the jit on the ground that 
it was barred as res judicata. This decree was confirmed on 
appeal by the Assistant Judge. 

The plaintiff appealed to the High Court. 



VOL, XXXY.j BOMBAY SERIES. 

H* C\ Coyap 3 with P. B, Shiny ne } for the appellant. 

$. 5. Balkar and D. 0. F tricar, for the respondent. 

The following eases were referred to : Guddappa v, Tiilappa^ ; 
Naro Balvani v* Bamchandm Tnldev ® , Bapuji Nm ay an Sane v. 
Bapujirao bin Subhant ao^ ; Malayan Kkandu Knllarm v. 
Kalgaunda Birdar Patel M ; Tarachand v. Bai Ilamh^K 

OaANDAVARKAE, J.*— -In holding the present suit barred as 
res judicata by the previous Suit No. 760 of 1906, the Courts 
below have misapprehended the nature of the two suits. The 
previous suit was for the redemption of a mortgage, the 
present is one in ejectment. In the former the plaintiff alleged 
that the defendant had taken the property now in dispute in 
exchange for another property held by him as mortgagee ; and 
ho sought to redeem it. The exchange by way of mortgage 
was held not proved and the suit wa-* dismissed, lb was a 
decision that the plaintiff had not proved the mortgage set up 
by him, and that, therefore, his suit for redemption did not 
lie. Now he sues on his title as owner to eject the defendant as 
trespasser. u The relative lights and duties of owner and trespasser 
on the one hand and of mortgagor and mortgagee on the other 
are wholly different, and failure in a suit of simple ejectment does 
not in our opinion in any way bar the plaintiff in a subsequent 
suit to enloice his right to redeem as moitgagor ” : ShridJiar 
Vimyal v. Naragtm valad Bataji®. The converse of it was 
held by Westropp, C. J, and Nanabhai Haiidas, J., in Govinda 
valad Shiva) i v, Gann valad Balaji [1) * To the same effect 
is the Full Bench decision of this Court in llavji Shwram Josli 
v, Kahirau^\ These were no doubt decisions under the Code of 
Civil Procedure of 1859, which did not contain such a provision 
as Explanation II to section 13 of the Code of 1882. But this 
Court followed Shidhai Vmcujal v. Narayan valad Balaji® in 
Naro Bahant v. Itamchancha Tnkdev®\ a case under the 
latter Code, And the same provision is reproduced as Explana- 


<l) (1900) 23 Bom, ISO. 
m (18SS) 13 Bom, 820. 
(8) (1873) P. L 49, 

« (1889) 14 Bom. 404, 
B 1060 


(3) (1904) 6 Bom, I. R. 694. 

(G) (1874) 11 B. H. C. B. 221 at p 230, 
(7) (1876) P. 2. 166. 

(s) ( 1878 ) 12 B H. a m 100, 
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tion IV to section 11 of the present Code (Act V of 1908), which 
applies to the suit in this second appeal. 

The lower Courts would appear to have proceeded on the 
decision of this Court in Gvjldappa, v. Tir kappa W in applying 
the rule of res judicata to the present case. But that decision 
rests on a different principle. There the first suit had been 
for possession claimed by the plaintiff as the surviving co- 
parcener in a joint family as against the defendant treated as 
a trespasser. Failing in that suit, the sime plaintiff sued as 
reversionary heir, treating again the same defendant as tres- 
passer. It was held that the second suit was barred, because, 
having regard to Explanation II to section 13 of the Code of Civil 
Procedure (Act XIV of 1882), in the previous suit lie not only 
Might but ought to have alleged Hs title as reversionaty heir. 
Both the suits were in ejectment ; in both the claim or title 
was that of owner; the only difference, as pointed out by 
Jenkins, 0, J., at the conclusion of his judgment, was in the 
source of the title alleged. That made no difference as to the 
nature of the two actions. 

As observed by the Judicial Committee of the Privy Council 
in Kameswar Pershad v. Raj luma ri R nlPua Koer$\ the 
question whether any matter might and ought to have been 
made a ground of defence or attack in a previous suit must 
depend on the facts of each case, and one important test h, 
whether the matters in the two suits are so dissimilar that 
their union might lead to confusion. The matter involved in a suit 
in ejectment is essentially different from that involved in a 
suit for redemption. In the first place, where a person sues 
to eject he sues as owner of the property ; where he sues to 
redeem, he sues as owner of an interest in it, namely, the 
equity of redemption, and the defendant as mortgagee is sued 
as holding the property as security for the debt. Secondly, 
in a suit for redemption, no question of title to the property 
is necessarily involved, because, if the mortgage set up by the 
plaintiff is proved and alive, the mortgagee cannot deny the 
mortgagors title but must allow him to redeem and sue him 
separately on the question of title. That was held to he the 
(0 fieoo) £5 B< m ISO. (*\ f t }; ]9I 
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law by this Court in Bapuji Narayen Sane v. Bapujirao bin 
Subhanrao® and in Santaji bin Palin v. Bayaji bin Rayhi&K 
Nor can the mortgagor dispute his own right to mortgage and 
that for the reason that in a mortgage the mortgagor cove- 
nants that at all events he has a good title : per Lord Kenyon 
in Cupps v. Beaded; sec also Narayan Khandtc Kulharm v. 
Kulgamda Birth? Palcl l%) If the mortgage is not proicd, 
the suit fails, independently of the question of title. 

It is true that it lias been the practice oi tliia Court to pa > 
a decree for redemption m a case m which the plaintiff ha j 
sued in ejectment. Thdt, as remarked m Vais hoi am Bhaishanhir 
v, Rmml Znnjar^i is purely in the exercise of the CouiFs 
discretionary power; and it can hardly be maintained that 
the plaintiff failing in an ejectment suit ought to pray for the 
alternative relief by way of redemption, when the Court is not 
bound to grant it as a matter of right. 

For these reasons the decree is le versed and the suit remanded 
Lo the Subordinate Judge's Couit for trial on the mdrits accord- 
ing to law. All costs to be costs in the cause 

Decree reversed* 
it. it* 

(1873) F. J. 40. 0) (B06) 6 T. B# 600. 

(2) (1876) P. T 17. ( 4 ) (1889) 14 Bom. 401 

C>) (1895) 20 Bom. 196. 
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Btfme Mr. Justice Chandavai har and Mr. JnUtce May want 

0HHAGAN CHUN3LAL BHAI GUJAEATI (oeiginal Flaintiff), 
Affeleant, c. BUKA vaIuVd BAKKU and anotheb (obiginad 
Defendants), B.lspon dents* 

ContracL^Indalmenis~~DefavU itipayment~Waiver-~Bffecb of the waiver. 

Tho plaintiff agreed to &dl ceitam lands to the defendants for Bs, 1,000 m 
1901 and pnt the latter m possession thereof the same day. The material? 
stipulations in the contract were as follows : — (1) that the purchase money 
* Second Appeal No. 290 of 19X0® 
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{should be paid ammally by instilments oi its. 100 each on a certain day fixed 
in the contact ; (2) that in ease of default in the payment ©£ the first instal- 
ment on tbe due dale, the plaintiff should be entitled to recover it as rent and 
sue for possession of the land* ; (3) that, incase of default in the payment of 
any three or foui subsequent instalments on the duo dates the plaintiff should 
be entitled io recover possession of the lauds and claim the unpaid instalments 
as rent ; and (4) that on payment of all the instalments the title to (he lands 
should be treated as having passed to the lespondent by sale, but that in the 
mcanvvhile the plaintiff should continue ownei thereof. In 1908, the plaintiff 
filed the present suit to recover possession of the lands alleging default in the 
payment of tho instalment* which became due in 1901, 1905 and 1900 The 
lo;vei Courts dismissed the suit on the gioimd that the plain L iff had waived the 
payment of the first two instalments, and probably the thiid aLo. On appeal — 

Held, confirming the decree, that as to the first three instalments the plaintiff 
dealt with tho defendant in such a way as to show that he did not insist on 
payment on the dates fixed in the contract ; that, therefore, aitei that course 
of conduct, ho was not wan anted in law in enforcing pajnient according to tho 
strict terms of the contract without previous intimation to the defendant to 
that effect, 

Cornwall v, followed. 

SecoxJ) appeal from the docibion of J. Scotson, Assistant 
Judge of Khandcoh, confirming tho decree passed by R, JB, 
Bhangavkar, Subordinate Judge at Amalnor. 

Suit to recover possession of laud. 

The land in dispute was sold by the plaintiff to the defendants 
in 1901. The terms of the deed of sale were: (1) that the 
purchase money IE. 1,000 should be paid in equal yearly instal- 
ments on the dates specified ; (2) that in default of payment 
of the first instalment on the due date, the plaintiff was to be 
entitled to recover it as rent and sue for possession of the land ; 
(3) that in case of default in tho payment of any three or four 
subsequent instalments on the due dates, ihe plaintiff was at 
liberty to recover possession of tbe lands and claim tho unpaid 
instalment as rent ; and (4) that on payment of all the instal- 
ments the title to the lands should be treated as having passed 
to the defendants but that in the meanwhile the plaintiff should 
continue owner thereof. 


m [1900] 2 oil, 208, 
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The first of these instalments fell due on the Uargshirsh, Sud 5, 
Samvat 1959 (28th December 1902). It was not paid on the 
due date ; but was allowed by the plaintiff to be paid nearly ten 
months later. When the second instalment fell due in the month 
of* Margshirsh of Samvat I960, the plaintiff gave time to pay it 
till the harvest of Samvat 1961. It was paid more than one 
year after it became due. The plaintiff alleged that the instal- 
ments of the years 1961, 1962 and 1963 were not paid at all. 
He, therefore, filed the present suit to recover possession of the 
Linds. 

The Subordinate Judge held that the clause about possession 
on default of payment of the first or subsequent year’s instal- 
ment was penal ; that Rs. 100 were paid and accepted as the 
instalment of the first year" and that the plaintiff was not entitled 
to claim possession under the terms of the contract. 

On appeal, the Assistant Judge confirmed this decree on the 
ground that there was distinct waiver as regards two of the 
instalments and most probably as regards the third ,* and that 
after such a course of conduct it was incumbent on the plaintiff 
to give notice to the defendants that in future he intended to 
enforce the terms of the contract. 

The plaintiff appealed to the High Court. 

Coyaji, with IF. 7J. Pradhan, for the appellant. 

2L P. Bhat , for the respondent. 

The following cases were referred to; Kasldraviv. Panduf^ 
and JethabJuzi v. Natkabhai®. 

Ohaxbayabkak, J. The appellant brought the suit, out of 
which this second appeal arises, to recover possession of the 
two lands in dispute under the terms of a contract for sale in 
writing between him and the respondent. By that contract, 
entered into in 1901, the appellant agreed to sell to the respond- 
ent the lands for Rs. 1,000, The respondent was put in 
possession thereof on the day of the contract. The material 
stipulations in the contract were these (1) that the purchase 
money should be paid annually by instalments of Rs. 100 each 

ft) (190® 27 Bom, 1 at p. 10, W (1904) 28 Bom, Wd at p. 407* 
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on a certain date faxed in the contract ; (2) that, in case of 
default in the payment of the first instalment on the due date, 
the appellant should be entitled to recover it as rent and sue for 
possession of the lands ; (3) that, in case of default in the pay- 
ment of any three or four subsequent instalments on the due 
dates, the appellant should be entitled to recover possession of 
the lands and claim the unpaid instalments as rent ; (4) that on 
payment of all the instalments, the title to the lands should be 
treated as having passed to the icspoudent by sa’e, but that 
in the meantime the appellant should continue owner thereof 

The appellant alleged in his plaint that there had been default 
by the respondent in the payment of the instalments of 1901, 
1995 and 1908. He, therefore, sued for possession on the 
ground that theic had been a breach of contract by the respondent 
and that the latter had by non-payment of instalments put an 
end to the contract. 

The lower appellate Comt, agieern^ iu that respect with the 
Court of fust instance, lias found upon the evidence ilmt their 
was e ’ distinct waiver " by the appellant f as icgards two of the 
instalments and most probably as legends the third”. The 
appellant bases his claim for possession on three subsequent 
defaults. 13ut the lower appellate Court has held that he is 
not entitled to it. because, aftei he had dealt with the respondent 
in respect of the first three instalments in such a manner as to 
lead the latter to believe that he would not insist on the payment 
of the instalments on the due dates, and that (e lie had no inten- 
tion of carrying out the forfeiture clauses of the contract", 
“ it was incumbent on him " to give the respondent "notice that 
in future he intended to enforce the terms of the contract". 

We concur in this view of the law upon the facts found. 
The appellant seeks relief substantially on the ground that the 
respondent abandoned the contract for sale and put an end to 
it by failing to pay the instalments on the dates fixed in the 
contract. The question is— has there been abandonment on the 
part of the respondent ? As to the first three instalments, the 
appellant dealt with the respondent in such a way as to show 
that he did not insist on payment on the dates fixed by the 
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contract. After that course of conduct, he was not warranted 
in law in enforcing payment according to the strict terms of 
the contract, without previous intimation to the respondent to 
that effect. 

The case resembles, in its essential features, Cornwall v. 
Henson W. In that case, there having been default by the vendee 
(who as in the present case had been put in possession on the 
date of the contract) in the payment oi the purchase money by 
instalments on the due dates, the vendor resumed possession. 
The vendee sued for specific performance ; and the question was 
whether the vendee had by his conduct abandoned the contract. 
It was found on the facts that the vendee had been generally in 
arrear with the instalments but that the vendor had from time 
to time allowed a postponement. All instalments Lad been 
accordingly paid by the vendee but after due date in each case, 
except the last. As this last instalment had not been paid on the 
due date, the vendor claimed to treat the contract as abandoned 
by the vendee. It was held that he could not so claim. The 
Master of Rolls in his judgment said: “I think it is plain that 
the vendor never brought to the mind of the purchaser, so long 
as they were in communication with each other, that if he did 
not pay the last instalment the vendor would treat the contract 
as abandoned 

The decree must be confiimed with costs, without prejudice 
to the rights, if any, of the appellant to reco\ er any instalment 
or instalments under the contract, and to his light to possession, 
in case any instalment accruing hereafter under the contract is 
not paid on the due date fixed thereby. 

Venee confirmed, 

B, B. 


(1) [1000J 2Ch.m 
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APPELLATE CIVIL. 

Before Mr. Justice CAaaJo carhar anil Mr, Justice Hayward. 

KIIUSHALC HAND PEjIRA.1 MAG WADI (original Detend ant), 
At-peliant, ®. NAN DR AM FhUIF.BJtAM MARWADI (original 
Plaintier), Respondent.-' 

Civil Procedure Code ( Act ZIY of 1SSS), sections 276, 20.1, 620, 328A— 
Bread ion of dec! ec Bit actinic at of property— -[Transfer of execution 
proceedings to CollecLoi — Property re-attached under another decree between 
same pan ties — Second execution proceedings transferred to Collector— Claim 
under the first decree satisfied by compromise— Collector ashed to return 

the daiLhast as disposed — Judgment-debtor alienating the property Claim 

for rateable distribution under another decree— Claims enforceable, under 
the attachment— Bills of Sale Act, 1S78, section 3— Practice and procedure. 

In execution ol a money decree which the plaintiff obtained against IS, 
ceitain property was alt, idled and ordered to lie sold. The execution proceed- 
tags were thereafter transferred to the Collector under section 320 of tho 
Civil Procedure Code of 1S82. Tii the meanwhile, the plaintiff obtained another 
money decree against B, in execution of which the property was again attached. 
These execution proceedings were also transferred to the Colloetoi. While 
ilis Collector was taking steps for the execution of the first decree, the plaintiff 
infoimed the Mamlutdar, who was e.irrj ing on tho execution work on behalf of 
the Collector, that his claim under tho fust decree ivas satisfied by B, and that the 
darhhast should be returned to the Couit as disposed of. The Collector did so. 
Ten days after this, B sold the property to the defendant, who out of tlio 
consideration moneys satisfied the plaintiff’s fiist decree and other debts of B. 
The plaintiff obtained a tliiid money decree against B, in execution of which 
the property was sold through the Civil Court and purchased by the plaintiff 
himself at tho Court sale. He then sued to lccovei possession of the property 
f tom the defendant. In support of the plaintiff's claim, it was contended: 
(1) that the deed of sale teliod on by tho defendant was invalid, having re°vn'd 
to the provisions of section 325A of the Civil Procedure Code (Act X IT «F 

1882); (2) that the Collector was not warranted in acting upon the plaintiffs 
admission that tho decree had been satisfied, becau-e the satisfaction was ore 
made out uf Court, and not having been certified to the Court, it could not 
be recognised as a payment of the decree under section 258 of the Code- and 
(3) that the sale to the defendant was illegal and void under section 270 
because the property was oil the date of the .sale under attachment in the 
plaintiff's darhhast ultimately disposed of by the Collector, on the sticngth 
of the plaintiff’s application that it should bo ictumcd to the Commas 
‘disposed of 5 in consequence of ilia decree* 


* FIi«d Afpial No, HOI of 3901, 



517 


YOU XXXV,/ HOMBAY StfTUfhS 

I/Ad. (!) that iV sab to don vi-but was hot veil under ib- picvision* oine.'* 
t 'on 37 > inasmuch as '■e*ticn* 82 ? 1o 32 >• presupposed a d fl crr.o which had to 
be > u$fic-1 ‘.mJ wh’cr was therefore "apiblc cf cveeuibn. That could nci Lc- 
sftid oJ r< door.^ whbh i^s holder by 3n>* rVebrotiori tc the Collector acknowledged 
so have btvn satisfied 

(2; Thai the Irtinia-; _ »cn to the Collector, vlio iras in ehaige or the esecu- 
tion, ih*iiom!tpd io c d.ic ^riitying of the adjustment of the decree, which 

.-'rtisfietl Uio I'ontlrhins of ford ion 

Mvhannod S'Ad Klltr.i r- a p0f{Cg 8?/lV[-'i, folloWril. 

(31 Th*v.. s, . tl n 276 cVd not apply: for though Ihr at! achmcnt had existed 
a i uliiMiaio of the sab \c, the defendant and wos never roimlly raided, bn* 
dnrkh& t claim having fcoei' St-thiled wns n«‘ lonc-^r i nfcrccablo vndu is. 

IIehl> further, that i he ^ecotrl neat- ItscL \v.is illegal under the 

provisions t>£ the Iasi portion of the first paragraph of section 325*1. ; and 
; t 2 t»nld not affect the private sale b the defendant- by B. 

II “Id. bb,o, that the sale t rt the dc Fend m: was not ‘diced oncl * oi<l ruder 
JO'dibr. 27C cello Ore ' by reasji of *he - n *'*end Au^lhrsI 

The moment t.io antaeamonr. o 5 ’' *,he pb kitiif can \o to an end by reason r.f T hr 
s;*,ticucj«on of Ida sir<t dac:r-r rent to ihr fbUeet'-J for ''s^wion, all >']a:ra^ 
t-iifoi^eisbie MidiT The otl&chnont eoaseri to he enioiceabje un<br ii, 

A claim unVr another decree \;gnizaV..i under section eeawd zo 
r.porailvr for th* purpose > of se edens 276 and 20 A the ^me beinar depond-m- 
vpon live routes nance cf tho au id attncLn.^rO . 

So-wbj! F. Warden y. AovirF BamF/X, distinguished. 

lined, V fault:* Bey Bat Ej'lvM : doll'd Shift v Zdti 
Singh ; "nd K-’rFi Moots# v- AV&h'Ov, fo3iow"ib 

When r. deareo- holder icrhna^ to the bclic-ctor :hcr- bis deerc-' Iui«tbofn 
sails fed and that '.he necessity for it* exeovfcion by the Collector ha- eef-sed to 
pyisl, tho Collet toiV pov’or- raider Eection- 322 to 825 abo cease, br-^an-tc the 
very foundation of them, cons -si ing ir. the fnet r.f p decree ^lihh i« nib e on-i 
capabhi of cyscmion, has disappeared. 

The prov’slon& <1 see Lion 2?Q of the Oi'dl .Procedure Code (Act "XIY or 1SS2) 
make the private alienation void, nci absolutely but only ** as against all claims 
enforceable under the attachment * ? referred to in it. Wh-re the rxeeuHon 
proceedings, In ths course .aid for the purpose of which ihe attachment was 
made, b.ive come to an end on account of satis fiction <>i the decree by 
judgment -dob. or, and iu continence rhe decree b no joas;or alive, the 

(1) (2&S*) 16 Aib 22S. (•*) 11832; S Cal 279. 

«) (1803) 1C Bom. OL 'A) (1SS«) 0 >\)\ 3a 

■y (If 90, 23 M,,«l 47- 
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attachment also ceases and there is no louger any claim cC oa£orc<*aHe , ‘ und-r 
the attachment to make the private alienation effected by the judgment-debtor 
nnder the attachment void. The person for whose protection section *2*76 vs as 
primarily intended has had his claim in that event satisfied otherwise than by 
the attachment. As to any claim under another decree, cognizable under 
section $95, that had been dependent on the continuance of the said attachment, 
when that attachment was swept away, all other claims cognizable under it 
ceased to be operative for the purposes of sections 276 and 295. The only bar 
in the way of the private alienation was removed as if it never existed in law • 
and the question as to the private alienation made by the judgment-debtor to the 
defendant during *he attachment became reduced to one between that judgment- 
debtor and his alienee. 


Second appeal from the decision of R 0. Kennedy, District 
Judge of Nasik, reversing the decree passed by V. D. .Tuglekar, 
Subordinate Judge at Pimpalgaon, 

Suit to recover possession of property. 

One Bapu Sakharam was the owner of the property in 
dispute. In 1900, Nandram Sahebram (the plaintiff) brought 
a suit (No. 614 of 1903) against Bapu and obtained a money 
decree. In execution of this decree, the Court attached the 
property and ordered it to be sold. The execution proceedings 
were then transferred to the Collector under section 320 of the 
Civil Procedure Code (Act XIV of 1882). 

In 1901, the plaintiff obtained another money decree against 
the same judgment-debtor. The property was again attached 
in execution of this decree and the execution proceedings were 
also transferred to the Collector. 


I he Collector was in management of the property through the 
Mamlatdar, who was informed by the plaintiff, on the 21st May 
190 i, that his claim under the first decree was satisfied. On the 
same day the Mamlatdar made the following endorsement on the 
darkhast : “As the clarkhast has been disposed of, the papers are 
sent that they may go to the Court.” The Collector returned 
on the 8th June 1904, the papers to the Court, where the? wro 
received on the 16th idem. 


in the 


meantime, that is, on the 31st May 1004, the rad*, 
ment-debtor sold the property to Khushalchand (the defendant) 
W consideration of the moneys which the latter had advanced to 
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pay off the plaintiff’s first decree and the other debts of the 
judgment-debtor. 

The plaintiff obtained a third money decree against the jud«- 
ment-deboor. Ho applied on the 16th June 1904 to execute the 
decree. 1 ho Court attached the property again ; and sold the 
same to the plaintiff in March 1905. The darhhast was dis- 
posed of. 

The darhhast to execute the plaintiff’s second decree was 
pending. It was disposed of in January 1906 on the plaintiff’s 
informing the vourfc that the judgment-debtor’s interest in the 
property was sold already under his third decree. 

In 1907, the plaintiff' applied for the second time to execute 
his decree in the second suit. The property was again attached ; 
but the attachment was removed on the 22nd June 1907 at the 
instance of the defendant. On the same day, the plaintiff filed 
the present suit for a declaration that the property was liable to 
be attached and soil in execution of his second decree and that 
the sale to the defendant was void. 

The Subordinate Judge held that the sale-deed to the defend- 
ant was passed for consideration; that it was not intended to 
defraud the creditors of the judgment; and that it was valid as 
against the plaintiff. He, therefore, dismissed the plaintiff’s suit. 

This decree was on appeal reversed by the District Judge, who 
held that on the day of the defendant’s sale-deed there was a 
valid attachment under which the plaintiff could recover. The 
claim was therefore denied. 

The defendant appealed to the High Court. 

Nadhavm , with P . P. IChare and D . C. Virhar } for the appellant 
(defendant). —The plaintiff cannot rely on either of his two 
attachments as invalidating the sale to defendant. The' first 
attachment had ceased to exist on 21st May 1904 ; and there 
was thenceforward “ no claim enforceable under the attachment” 
within the meaning of section 276 of the Civil Procedure Code (Act 
XIV of 1882). Refer to Umesh Chmuler Hoy v. Raj Bulhtbh 
Sen® ; Amncl Loll Loss v. Jiillodhur Shaw ® ; Abdnl Rashid v. 
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Gajjpo Lai W , Gobi tid Singh w Zalim Singh® ; and Kuali tfoossa 
v. Haifa®. The judgment-debtor having paid off the plaintiffs 
first decree out of the moneys he borrowed from the defendant, 
the judgment-debt was wiped out* The decree having tliua been 
no longer in existence, the Collector's powei to act under 
sections 322 to 325 had come to an end, 

Nor can the attachment under his second decree help the 
plaintiff. The Court had no power to buy it as long as the first 
attachment was in force (vide section 3 25 A, clause 1). This 
attachment was void, and the subsequent order of transfer of 
the proceedings to the Collector was void also. The only eout&e 
upon to the judgment-debtor was to follow the pioeedure laid 
down by sections 322 and 323* Referred to Mnr^yi Dm v. Th* 
Collector of Gkcuipnr®. 

Goyajij with N. M. Samir for the respondent* — It was not 
till the 8th June 10 04« that the Collector re-transmitted the exe- 
cution proceedings to the Civil Court, The necessity for the 
attachment had no doubt ceased on the 21st May 1904s when the 
plaintiff ropoited to the Mdmlatdar that his claim was satisfied, 
Bui the attachment continued as a mattoi of fact to exist till 
the 8th June 1904, that is, till the time the proceedings remained 
on the file of the Collector, .Further, tuo adjustment of die first 
decree was not certified to the Civil Court as provided for by 
section 2s 8, Under section 325A, the sale to the defendant was 
void, for until the first action of re-transmitting the proceedings 
to the Civil Court was taken, the Collector did not become 
functus officio. He could exercise any of the powers conferred on 
him by sections 322 to 824 of the Civil Procedure Code (Act 
XIV of 1882). 

The debt due under the second decree has remained unsatisfied, 
The plaintiff took active steps to satisfy it. The attachment 
placed by the Civil Court in execution of the decree may not 
bo permissible, but the transfer of the execution proceedings to 
the Collector was notice to him of the existence of the second 
debt. If the Collector took no action, the plaintiff should not 


CO ( 1898 ) 20 All 42 L 
( 2 ) ( 1883 ) 6 All 33 


$) (1899) 23 Mad. 478 
W (1890) 38 All 3i$. 
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suffer thereby. He relied on sections 276 and 295 o£ the Ci\il 
Procedure Code, 1882. Referred to Sordbji E. Warden v. Govind 
Tdamji&h 

NacUarm, in reply, leferxed to Muhammad Said Khan v. Payag 
St/hn W and Lallu Trikam v- Bhavla MUM a W. 

Oh iis D w aek A.U, J, : — The question of law arising on this 
second appeal depends on a few facts, which ate not in dispute 
and may be shortly stated, so far as they are material. 

The plaintiff, who is respondent, having in Darkhast Ho. 1280 
of 1900 in Suit No, 614 of 1900, attached the property in 
dispute in execution of his money decree against his judgment- 
debtor, Bapu Sakharam, the Court ordered the property to bo 
odd, and under section 320 of the Code of Civil Procedure (Act 
XIV of 1882), then in force, transferred the execution to tho 
Collector. 

While the Collector was in management accordingly, the 
plaintiff) on the 21st of May 1904, informed the Mamlatdar, who 
was carrying on the execution work on behalf of the Collector, 
that, as his judgment-debtor had satisfied the decree, the 
necessity for salo had disappeared, and that the JarMml “ should 
be disposed of”. The Mamlatdar submitted the record and 
proceedings of the darkhast to the Collector on the same day 
with the following endorsement: “ As the darkhast has been 
disposed of, the papers are sent that they may go to the Court.” 
On the 8th of June, the Collector forwarded tho papers accord- 
ingly to the Court, and the latter received them on the 16th of 
June. 

In the meantime, that is* on the 31st- of May 1994, the 
plaintiff’s judgment-debtor, Bapu Sakharam, executed a deed of 
sale of the property to the defendant, in consideration of the 
moneys which the defendant had advanced for the satisfaction 
of the plaintiff’s decree in the daikhast above mentioned, and 
also for payment of other debts of the said judgment-debtor. 

(l) (1891) 1C Bom. 91. ® (1894) IS All 228. 

(3) (1887) 11 Bom. 478. 
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The question is, whether this deed is valid, having regard to 
the provisions of section 325A of the Code of Civil Procedure 
(Act XIV of 1882). 

The first limb of the first paragraph of that section provided 
as follows ; — 

f< So long as the Collector can exeicise or perform in respect of the judgment** 
debtor’s immoveable proper ty, or any part thereof, any of the powers or duties 
conferred or imposed on him by sections 322 to 325 (both inclusive), the 
judgment- debtor or Lis representative in interest shall be incompetent to 
mortgage, charge, lease, or alienate such property or pail except with the 
written permission of the Collector/’ 

It is contended for the plaintiff (respondent) that, as the 
Collector was in management of the property in dispute on the 
date of the sale to the defendant, and could then have exercised the 
powers under sections 822 to 825, the plaintiff's judgment-debtor 
was incompetent to sell and that the sale to the defendant is 
in consequence illegal and void. The answer to that is that 
sections 3 22 to 325 presuppose a decree which has to be satisfied 
and which is, therefore, capable of execution. That cannot be 
said of a decree, which its holder by his declaration to the 
Collector acknowledges to have been satisfied. The acknow- 
ledgment here was made no doubt to the Mamlatdar ; but he was 
the Collector's agent, and notice to him was notice to the 
Collector. As a matter of fact, the Mamlatdar accepted the 
admission and acted upon it by disposing of the rhcrkluttf in tho 
manner requested by the plaintiff, and the Collector upheld the 
Marolatdar's action. True, it was upheld by the Collector after 
the date of the sale to the defendant, but in law that action of 
the Collector related back to the date on which the Mamlatdar, 
as the Collector's agent, had passed his order disposing of the 
tlarhlbdsl . 

When a decree-holder intimates to the Collector that hid 
decree has been satisfied, and that the necessity for its execution 
by the Collector has ceased to exist, the Collector's powers under 
sections 322 to 325 also cease, because the very foundation 
of them, consisting in the fact of a decree which is alive and 
capable of execution, has disappeared. 
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But it was said that the Collector was not warranted in acting 
upon the plaintiffs admission that the decree had been satisfied, 
bt c mse the satisfaction was one made out of Court, and, not 
bavins' been cei tilled to the Court, it could not be recognised as 
a payment of the decree under section 258 of the Code. But 
the intimation to the Collector, who was in charge of the execu- 
tion, amounted to a due certifying, which satisfied the conditions 
of section 258 : Muhammad, Said Khan v. Kayag SahwW. Our 
conclusions are confiimed by reference to Rule 15 of the rules 
under ^eetinn 320 of the Code printed at page 52 of the High 
Court Civil Circulars, which provides that when execution has 
been as far as possible completed, the Collector shall re-transmit 
the papers together with the execution proceedings to the 
Court. 
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Then it was urged against the sale by the judgment-debtor, 
Bapu Sakharam, to the defendant, that it was illegal and void 
under section 276 of the Code of 1882, because the property 
was on the date of the sale under attachment in the plaintiff’s 
darkhast ultimately disposed of by the Collector on the strength 
of the plaintiffs application that it should be returned to the 
Couit as “ disposed of " in consequence of the satisfaction of the 
decree. But though the attachment had existed then, and does 
not appear to have ever been formally raised, the darkhast claim, 
having been satisfied, was no longer enforceable under it. 

Consequently the sale to the defendant remained unaffected, 
so far as it concerned that darkhast claim. 

The question, then, is whether a separate darkhast (No. 2439 of 
1902), presented on the 13th of December 1902 by the plaintiff 
for the execution of another money decree against the same 
judgment-debtor obtained in Suit No. 634 of 1901, rendered the 
sale illegal and void under section 3i5A. This separate darkhast 
was also transferred by the Court. to the Collector for execution, 
after an ordei for attachment of the property, because the latter 
had already been seized of the property under section 320. 
The attachment in execution of this decree, existing in fact on 
the date of the private sale to the defendant by the judgment- 


al (1894) 16 All, 228. 
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debtor, is relied upon by the learned pleader for the plaintiff 
(respondent before us) as rendering the sale in que-ai »n ill gal 
and void* The learned District Judge has taken the same view, 
and in support of it he refers to the second paragraph of section 
325 A. But he has overlooked Ihe second limb of the first paw- 
graph of the section, which provides : * f Nor shall any Civil 
Court issue any process against such property or part in execu- 
tion of a decree for money" This second attachment was on 
that account illegal and could not affect the private sale to tho 
defendant by the plaintiffs judgment-debtor. Further, the 
Collector does not appear to have taken any action under 
section 323 and, therefore, the case is untouched by the second 
paragraph of section 325A, This separate chtMa&t in fact never 
was and never could have been referred to the Collector under 
section 320 by reason of the existing reference of the previous 
darhhast and hence was wholly unaffected by the provisions of 
section 325A of the Code* 

The question remains whether tho sale by the judgment- 
debtor, Bapu Sakharam, to tho defendant was illegal and void 
under section 276 of the Code (Act 517 of 3882) by reason of 
this separate darMiasf. It might be argued that it was, because, 
though the claim under this separate daiHasi could not legally 
he enforced by transfer to the Collector, it was still a- claim 
enforceable under section 276 read with section 295 of the Code, 
as held in the case of Soraiji J?. Warden v* Gov hid and 

confirmed by the explanation added to section of the new 
Code (Act Y of 1908), 

But this argument is not supported by the language of 
section 270 and the authorities with reference to its proper 
construction and effect. The provisions of that section make the 
private alienation void, not absolutely, but only 6 * as against all 
claims enforceable under the attachment 7 * referred to in it. 
Where the execution proceedings, in the course and for the 
purpose of which the attachment was made, have come to an 
end on account of satisfaction of the decree by the judgment- 
debtor, and in consequence the decree is no longer alive, the 
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attachumns also eoa- x-, and there Is vc lender any claim 


cable 


un-;a 


the uthrii/neni to make the private 


alien voioii effected by the judgm cn c-debtcr during the attachment 
void The person tor wiwse projection section 27 6 was primarily 
Intended has had his claim in that event satisfied otherwise than 
hy the attachment. As to any claim miner another decree, 
cognizable under section 29 5, that had been dependent on the 
continuance of the ,-aid atumlunenl. When that attachment was 
s wept away, all other claims cognizable under it ceased to he 
up e rath e for the purpose- of section- 278 and 295. The 
moment the decree sent to live Ooilcet-n wa< satisfied, everything 
dependent on it (in virtue of section-. 8^2 to 825 A) ceased to 
have legal effect and there was no claim left which was enforce- 
able under the attachm mt. All obstruction to the legal validity 
of the private alienation made during the continuance of the 
(lUuehmci.t having Leon removed, the alienation revived and 
became log A, because the ouestjon then came lo he one entirely 
between the alienor and the alienee. Sec l merit, Ck under Hog w llttj 
IhdlvMi Serd r >. Goliad Sligh v. Zalini Singh'*' and Kunhi Jfoowa 
v, MoiJci^h The principle of law applicable here is the same that 
was annlied bv the Court of Chancery In England in constming 

- X *■ 

Hictien 8 of the Bills of tfaic Act of 1678 in E;e pjt h Blather j : 
In n> Toomeri**. Seeiicn S of that Act p-ovided that a bill of 
-ale of the kind jellied there 'Cdvj.il be deemed fraudulent and 
void” as again -i an oNOcutiuii-crediior under certain specified 
circumstances, ft wa- held by the Court chat it was void, not 
lo ail intents and purpose:-, but merely to toe extent of sati^fv - 
ing the claims of the persons indiemad in the section , that the 
"uctlon wa- intended only !ov tne nenclil or the execution- 
creditor, so that if iho execution v/.vs ‘-wept away, as it it had 
never existed, the biil-oi-sfile-liokicr became enti let I to tlio goods, 
So here, the moment the attachment of tne p.amlfif came to au 
end bv reason of the satisfaction of his first decree sent to the 
Cul tec tor for execution, al’ claims enforceable under the attach- 
ment ceased to bv enforceable under it. The only bar an the 
way of the private alienation "was removed as if it never 


1011* 


Kjwshal- 

CEASB 

V, 

Xaxj>sam; 

SAHE&RAtt. 


(l) (,X8&Uj s Cal 270. *■!» UVJO; 2.1 'Mad. 47U. 

(3j <1883; 5 A 11. 1 : ' J - C 138s ' 23 C h ! '> 

j; ' U'oG — 7 



626 


THE INDIAN LAW REPORTS. [VOL. XXXV. 


10TX. 


Kuttsiial- 

oh IXD 
\u 

Nan dram 
Sahebram. 


existed iii law \ and the question as to the private alienation 
made by the judgment-debtor to the defendant during the 
attachment became reduced to one between that judgment- 
debtor and his alienee. It was never competent for the former 
to contend that his sale was ever void as against him. 

For these reasons the decree appealed from must be reversed 
and that of the Subordinate Judge restored with the costs in 
this Court and in the lower Court of appeal on the respondent 
(plaintiff). 

JJceree revowtL 
it. it. 
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ABATEMENT — 'Partition suit — Death of a pw l y — 'Application to set aside the 
abatement — Limitation ofsivti / days — Civil Procedure Code ( Act V of 1908), 
Order I, Rule 10 

See Civil Procedure Code ... ... ... 393 

ACCOUNTS — . Dehhhan Agriculturists Relief Act (XVII of 1879 ) — Wife of an agri- 
culturist — Status — Suit b y mortgagee to re « over po s session — Pi ayer for 'payment 
of principal and interest at certain late—Deeree-Paynanf of principal and 
interest —Pigment of interest at certain rate till the principal is doubled— 
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119, 200, 437. 

See Criminal Peocedtjel Code ... •». ... ... 401 

ACKNOWLEDGMENT— Debt entered in schedule fled by Insolvent — Limitation 
Act (IX of 1908), sec. 19. 

See Limitation Act «*» «•« •*» *«* 383 

— » — — — — ~Suit to recover money — Acknowledgment by dtfen hint's 

Gumasla (agent) after his death — Death of the defendant not hnown to plaintiff 
— Contract Act (IX of 1872), secs. 208, 209 — Limitation Act (XF of 1877), 
sec . 19. 


See Limitation Act ... ... ... ... 302 

ACQUIESCE NC Evidence Act (I of 1872), seo. 115 -Estoppel— Both parties 
equally conversant with true state of fads — Vague allegations— Real contro- 
versy to be ascertained by the Judge . 

See Evidence Act •e» »«« ... ... 182 

— — f— — — —Maxim — Actio personalis moiitur cum persona —Maxim applies to 

actions m tort — No application to actions where contractual obligation implied 
by law — Government— Employment of shroff to accept Babadiai coins — Shroff 
accepting Shihhai coins instead— The coins accepted by Mint officers— Loss to 
G-overnment — Measure of dam iges — Acquiescence or ratification by Government * 

See Actio personalis moeitur cum persona ... ... ... 12 

ACTIO RBRSONAL18 moritur cum persona, application of, in 

TORT AND IN CONTRACT — Ma i m applies to actions in tort— No appli- 
cation to actions where contractual obligation implied by law— Government- 
Employment of shroff to accept B abash ai coins— Shroff accepting Shihhai coins 
instead— The coins accepted by Mint officers— Loss to Government— Measure of 
damages— Acquiescence or ratification by Government .] On tho occasion of 
calling in the Babashai coins from the British, villages in the Kaira District, the 
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plaintiff was employed, by Government as a shroff .to examine and accept the 
Babashai coins only. The plaintiff worked for about a month, during which 
period he passed 12,170 Shikkai coins as Babashai coins. At ilir.t daie the 
shikkai coins were not current and had only bullion value. The coins -were 
finally sent to H. M.’s Mint, where they were melted. Government alleged that 
by the shroff’s neglect in accepting Shikkai coins they suffered a io^s of 
Ks, 1,75S-15-1 which they asked the shroff to pay. The shroff paid Rs. 3 ,095. 

To recover the remaining Es. CJ3-15-1 Government liled a suit against ihe shroff. 

The shroff: also filed a counteisuit against Government to locover Us, 1.095 which 
he alleged were wrongfully recovered from him. Both suits were heard 
together. The District Judge dismissed both suits lidding that Government had 
suffered a loss by the shroff’s action, but it was compensated by the money 
already paid by the shroff. Agauist this decision both parties appealed. While 
the appeals were pending in the High Court, the shroff died and his sou was 
brought on the record as his legal representative : — 

Heidi that the maxim actio personalis moriiur cum persona did not apply 
to the case, as there was an obligation implied by law. The shroff undertook 
to pass only Babashai coins ; and it was an implied term of that contract that 
if he passed any other, and Government suffered loss, he should make it good 
(section 211 of the Indian Contract Act, 1872). 

Held, further, that the fact that Government had kept and bad the benefit 
of Shikkai coins was not sufficient by itself to raise any presumption of either 
estoppel or acquiescence or ratification on the pail of Government. 

Held , also, that the action of the Mint officers in accepting the Shikkai coins 
could bind Government only so far as thc*v had derived benefit from the action 
of the Mint, officers ; that that benefit made them liable only so far that it was 
to be taken into account in measuring the damages for tho loss sustained by 
Government in consequence of the shroff’s deviation from the directions given 
to him and the purpose of his emjffoymeiit. 

Held , therefore, that in estimating the loss suffered by Government owing 
to the shroff’s action, the bullion value of the Shikkai coins must be taken into 
account, for they had, on the date they weie accepted, ceased to be current 
coin. 

It is a principle that nominal damages are awarded only where there is failure 
to prove any appreciable damage in fact. 

Chttnilal V . Secretary oi? State ... (1910) 35 Bom. 12 
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1906 — II, Secs. 19, 23 (1), (2). 

See M Ait laid aes* Cousts Act ... ... ... 487 

ADMINISTRATION SUIT — Inspection of document — Charge of Solicitors — 
Solicitor's lien for costs. 

See Solicitors lien rois costs C80 ... 352 

ADOPTION— By a convert from Hinduism — Mahomed a n Laic — Cudohi of adoption 
— Burden of proof 

See Jurisdiction ... ... ... ... ... 261 

— — - — — Hindu Law— Payment of mo, ocy to adoptive widow, by v\iy of induce- 

ment to her to adopt a particular boy — Payment is a bribe — Gift by adoptee in 
1 consideration of sum paid by natural fa f her — Gift invalid — Revocation of gift.] 

C, the natural father 0 f N, paid a sum of Es. 8,000 to B, a widow, as an induce- 
ment to her to adopt N. After the adoption B conveyed by w,‘y of gift to 0 
some lands at Chinch wad and got ^ thorn * trims Eei rod to his name. L iter on, 

N conveyed in gift the lands in dispute, which formed part of the property 
belonging to his adoptive father, to his nitural brother (the defendant, in" con- 
sideration of the payment of Rb. 8,000 made by C to B in exchange for the lands 
at Chiuehwad, and also having regard to the beneiit ho had derived from his 
adoption. After the death of N, his sons (the plain tiffs) challenged the gift and 
sued to recover possession of the lands from the defendant : — 

Held, that the transaction amounted to a mere gift which was not suppoited 
by consideration ; since Hie payment of EL. 8,000 to B was vitiated by the fact 
that it was in the nature of a bribe and as such was illegil according to Hindu 
Law ; and even if it be regarded as a debt contracted by *0, it could net bind N, 
first, because it was contracted lor an iiiegil pm pose, rnd secondly, because, 

N had by his adoption ceased.to be C’s son at the d t + e of his gift to die defend- 
ant and was under no pious obligation to satisfy CL debts. 

Held , further, that even if tho deed of gift bo regarded as .supported bv valuable 
consideration, it could not bind the interest of the phn nti dV * i unsure ch as the 
property conveyed formed ptrt of tho joint ancestral estate in which they took 
a vested interest by their very birth. 

Held, also, that if the transaction be regarded as one supported by valuable 
consideration on account of exchange of lands at Chinch wad, it could only 
amount to a sale of the propeity, and oven then it was not competent to N to 
sell joint ancestral property to the detriment of his sons, except for an antecedent 
debt which had been contracted for a purpose neither illegal nor immoral 

Per Quid am . — Whore on a Hindu's death an adoption is made by his widow, 
it must be made by licr, without any coercion, free from any corrupt motive, 
and with an eye solely to the fitness of the boy to be adopted to'fnliil the religious 
and secular duties binding on a son. That object is likeiv to be frustrated, if slie 
is induced to adopt a boy out of greed for money and pecuniary beneiit to 
horbdL If she is so induced, Ihc money paid to her is a bribe, winch is con- 
demned by all Smriti writers as an illegal payment. 

The texts of Hindu Law showing {hat a gift once made cannot do resumed if 
it is to a benefactor or to a father, apply only as bo! ween the donor and the donee 
and relate to property which it is competent for the donor to give awav. They 
cannot affect the joint ancestial estate of a Hindu and his sons. Their rights 
and liabilities aro regulated by special texts dealing with that estate; and such 
of these special texts as relate to gift form exceptions to the general texts on 
the subject. 

Shbi Sitabam Pandit v. Shut Habihab Pandit 


••• (1910) 85 Bom. 169 
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ADVERSE POSSESSION — 'By lienor — Mortgage-™ Third person redeeming the 
mortgage at mortgagors '‘desire — Sale by mortgagor of his rights— Suit by 
mortgagor to redeem ignoring site— Lienor's righ-s — Limitation Act (XV of 
1877), Arts . 132, 144. 

See Limitation Act ... ... ... »»» ,..438 

— — — — - * - ‘ — Limitation Act {XV of 1877), Arts. 142 and 144 — Suit 

to recover possession— Dispossession — Discontinuance of possession — Possession 
as an agent of minors — Decree by the minors on attaining majority against the 
agent for possession of the property — Dec tee not executed and b erred by limita- 
tion — Agent wrongfully dispossessed by a third person — Money dec tee against 
the original owners — Decree-holder seeking to attach pi ope) fi/— Civil Procedure 
Code {Act XIV of 1882), see. 283. 

See Limitation Act ... ... ... ... ... 79 

AGRICULTURIST, WIPE OV—Dekkhan Agriculturists' Belief Act {XV II of 1879) 

— Status — Suit by mortgagee to recover possession — Prayer fo) payment of prin- 
cipal and interest at certain 7 ate —Decree— Payment of principal and interest — 
Payment of interest at certain late till the principal is doubled— -Contractual 
relation not superseded by the decree— Redemption suit— Account. 

See Dekkhan Agriculturists 7 Relied Act .. ... .»• 201 

ALIENATION, RESTRICTIONS ON — Grift burdened with an obligation — Aliena- 
tion by donee ] When it is doubtful, whether a deed embodies a complete 
dedication of property to a religions trust or merely creates a gift of that 
property, subject to an obligation to perform certain services, the question 
should be decided by reference to the deed itself. In the former case the 
property would be inalienable and in the latter alienable, subject to the 
obligation, and notwithstanding restrictions as topselling’ or mortgaging the 
said property, 

Dassa Ramchanbra v Narsinha ... (191 J) 35 Rom 156 

APPEAL— Arbitration— Statement of special case for opinion of Court - Appeal from 
order of Cotirt — Civil Procedure Code (Act V of 1908), sec. 10 i, and Sch. II, 
Buie 11 — Indian Arbitration Act (IX of 1899), sec • 10. 

See Civil Procedure Code ... ... •** *,.130 

— « — Jurisdiction cannot be questioned in appeal 

See Jurisdiction ... •'» •** 24 

— . — -Magistrate passing v on-appealabl e sentence —Adding to sentence to ' make 

it appealable — Appeal to Sessions Judge — The Sessions Judge to entertain the 
appeal and to decide it on merits — Criminal Procedure Code (Act V of 1898), 
sec. 418 — Practice. 

See Practice ... ... **• *** 4*18 

APPOINTMENT— Instrument declaring trust— Fund composed . of two parts— 
Absence of previous disposition in one part— Settlement — Disposition for charity 
of the other part — Stamp duty , 

See Stamp Act 444 

ARBITRATION — Award — B 011 & fide mistake of law committed by arbitrator— 
Minor party receiving a smaller share — Award binding upon the minor.] The 
arbitrators to whom a dispute was referred by parties, one of whom was a ^anrnr, 
took bond fide an erroneous view of law and ordered an unequal division of the 
property in dispute awarding the smaller share to the minor. The lower Court 
iet aside the award on the grounds that the arbitrators had taken an erroneous 
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view o£ the law* and that as the minor had received a smaller share under the 
award it was not to his benefit and therefore not binding upon him : — 

Held , that the award was valid and binding upon the minor. The validity of 
the award must- he determined according to the cbcnmstances as they existed at 
its date ; and not by what transpired some years after it had been passed by the 
arbitrator. 

“Raj wider Retrain Rae v. Lijai G-ovind Singh (1839) 2 M. I. A, 181 at pp. 

249, 251, followed. 

Sakrappa bin Lingappa v. Shivappa ... ... (1910) 85 Bom. 153 

ARBITRATION — * Award on arbitration out of Court — Decree — Rower to order 
’payment hj instalments — Dclchhan Agriculturists Relief Act (XVII of 1879), 
sec. 1 5ZJ. 

See Lekkkax Agriculturists’ Relief Act ... ... ... sin 

ARBITRATION ACT (IX OB 1899), sec. 10 — Arbitration — Stateme?„t of special 

case for opinion of Court - ppealfiom order of Court — Civil Procedure Code 

(Act V of 1008), sec. iOt, and Soh. II, Rule 11.] In a suit tiled for partition of 
joint family property, the parties agreed to rofei the matter to arbitration, and 
a consent order of reference was taken. A similar agreement referred to the 
same arbitrators quest *ons as to the partition of such immoveable property as 
was ouHde the jurisdiction of the Court in the suit. 

The arbitrators disagreed on certain points, but, instead of refeirii'g their 
differences fas the agieements of leference authorised them to do) to an umpho, 
they submitted their own opinions m the form of a special case for the opinion 
of the Court . In doing so thev purposed lo act under the provisions of the 
Civil Procedure Code (Aft V of 1908), Schedule II, Rule 11, and of the Indian 
Arbitration Act (IX o<* 1899). section Id (l). 

The miit tor was decided by the Chamber Judge* and an appeal was preferred 
against the decision. 

Held . that no appeal lay. 

Inasmuch as the spoon! case was in no sense an award, it did not come within 
the Civil Procedure Code (Act V of 19 M $), Schedule II, Rule 11, but, in so far as 
it related to the agreement which was not the subject of the Court’s orchm it fell 
under the Indian A initiation Act (IX of 1$99), Action 10 (5). 

Pu ustiot cjmdab Raugopal v. Ramgopal IIiralal ... (1910) 35 Bom. 130 

* secs. II and 15 — “Award* — Civil pictt- 

dure Code (Act V of V 08), Sch. I, Order XXI, Rule 29] An .tward iiied in 
Court under sect ion 11 of the Indian Arbitration Act (IX of 1890) is nothing 
more than an award, although it is enforceable as if it were a decree. 

Execution of such an award cannot be stayed under Order XXI, Rule 29 of 
the Ci vil Procedure Code (Act Y of I90S1. 

1 eibuuwaxdas Kalltandas Gajjar v Jivancuand Lalgubhat and Co. 

(1910)35 Bom. 195 

A RRLST, iLLEGAL affect of illegal arrest on trial of accused , — Criminal Pro- 
cedure Code (Ait V of 1898). see* 188— Extradition. 

See Criminal Procedure Code ... ... ... ... 225 

ASSESSMENT — Village of Ghathooper—K owl [lease) for 99 gears-- (< Alienated ” 
village— Agricultural lease— Buildings erected bg occupiers on their respective 
lands Jlu'tra assessment levied bg G overnmeni— Right to levy extra assessment 
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no* parted will under 4he kowl — Bombay Land Revenue Code {Bom. Act V of 
1879), sec. 3, cl. (19). 

See Land Revenue Code ... ... .. ... 462 


ASSIGNMENT BY THE DEPOSITO R— Deposit of money— Stakeholder— Valid 
assignment hy depositor to his creditor— Neglect of the creditor to recover— 
Creditor chargeable with the amount.] Where money deposited with a stake- 
holler was validly assigned bv the depositor to his crelitor m satisfaction, of his 
debt and the ore litor, being able to recover the amount so assigned, neglected 
to do so he was chargeable with the amount. 

Ganpatiuo Ralkrishna *His Highness the Maharaja Madhaveao 
Sinde ... ... ... (1910) .35 Bom. 1 


-- - - - OT MORTGAGE — Mortgage — Application of the rule of dam - 

da pat - Transfer of Property Act (IV of 1882), see. 2 (d),] The fact that the 
person entitled to sue on a mortgage happens by assignment to be a Parsed 
cannot affect the (Hindu) mortgagor’s right to claim the advantage of the rale 
of daxndupat, if it existed when the moitgage was entered into. 

It is not proper to infer that, because it has been expressly enacted that 
nothing in Chapter 1 1 of the Transfer of Property Act (1Y of 1882) shall be 
deemed to affect any rule of Hindu Law, the Legislature has deprived a Hindu 
moi tgigor of the protection afforded him by the rule of damdupit. 

The right of a mortgagee to sue for his principal and interest arising from a 
contract must be taken to bo made subject to the usages and customs of the 
contracting parties. 

Jeewanbai V. Manoedas ... ... (1910) 35 Bom. 199 


ATT A CH ME NT— Decree —Execution — Application, to raise attachment by a third 
person— Court declaring lien in his favour —Civil Procedure Code ( Act XL V of 
m2}, secs. 283,287. 

See Civil Procedure Code ... ... ... 


— „ — >D<zcree on mortgage— Execution sale— Proceeds insufficient to satisfy 

decree — Attachment of mortgagors other property comprised in redemption 
dot ree for the recovery of the balance — Property attached to be sold Transfer 
of Property Act (IV of 18S2), <>ec. 99 —Repeal— Civil Proeedv — Code (Act V of 
1908), Order XX XIV, Buie 14. 

See Civil Procedure Code ... ... 


— 'Execution of deeree , 

See Civil Procedure Code 


... 516 


, TaluMari Tenure— Want a lands (at Bars a) — AlienaU d land— Land 

Revenue Code ( Bom . Act V of 1879). 

See Gujarat Talukdars’ Act 


, — Usufructuary mortgage — Debt— Immoveable property (Execution 

of money-decree— Civil ProcedleCode (Act XT Fo/ 1882), ««. 268, 274. 

See Civil Peoceduee Code 

AUCTION-PURCHASER — Civil Procedure Code (Act V of 1908), Order XXJ, 
Omfraet Act {IX of 1872), see. 18, d. (3) -Stamp Act {II o/1899), 
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sco 35 — Court-sale— Discovery that the gudgmcnbdebfo'i had no saleable 
interest — Failure of consider at ion — •Suit by auction-purchaser for possesion 
01 return of purchase money — Relations of the judtj incut- debtor and auction- 
pm chaser — Suit not cognizable by Small Causes Court — Unstamped document 
reya'ided as non-existent. 

See ClTJL PROCEDURE CODE , ... ... ... 29 


A U CTION-PXJ R CHASER — Decree — Fs* emtio a —A ttaebnent — Application to rai se 
attachment by o- thud go son — Court ieclanng lie, b 'in his favour — Property sold 
subject to h n—TIwd p iriy suing the auction-purchaser for amount of hen — * 
Auction vvrcJi iser can question the existence of lien— Civil Procedure Code 
(. Act XIV of 1862), sep s. 282, 28/. 

Src ClYIL PROCEDURE CODE ... ... .* 275 

AWARE — Arbitration — Bona, fide mistake of law committed by arbitrator — Minor 
party receiving a smaller benefit— Award binding upon the minor 

See Arbitration ... . . . . 153 

— —Indian Arbdiahoii Act (IX of IS 9)), sees- 11 and 15 — Civil Pi o ti edurc 

Ci l* {Art V of 1 90S) S>*h fOnlei X XI, Ride 29 ] An awriid filed m Couit 
under section 11 the Indian Ai miration Act (IX of 1 S , > 1 is nothing moie 

than an award- although it is c nioroeabie as it it w^ro a decree, 

& 

’ \eontion oz si'ch m iwud c m^ot he stayed umlei Ordei XXI, Rule 29 of 
tlr* Onil l'iOi,edui'j Oodo (Act V of 1908) 

Tridhuwam>as Kvlt.iaxdas Cajjar v Jj vancjianjd Lailubhai and Co. 

(1910) 35 Bom. 196 

Inid A'‘/ui i-nn Ad (/ of 1894), sec* 18 — ITeieditaiy Offices 

Act (Horn 111 of 187 I,, sea 10 md 3.5 — Maharlci Vat an land — Aeguisi - 
Uon. by (> jtu i nmoni - tom or ns if jo — Title by adverse possession against Vatan - 
dars - - Collect >r s ee t l. .irate dm is-hction 

SeeLs.xj> AcQcrsiLioN Act ... ... ... ... 146 

— —Ora arbitiabon out of Couit — I) e tree — Pouter to order payment by inslab 

merits —De,llh a, i Agmntlfmsts’ Relief Ait (XV J I of 18/9) , sec. 1 :B. 

See Duuai-'N Ac.ucujirurjsrs XlLLiar \cr ... 310 


RABASIiAI AND SIIIKKAI COINS — 1 ' an an — Vetio ■son alls moritiu cum 
persona — Ala ■ tm appht s* to actions rn toil — JSo application to actions where 
contractual obliyc'-ion implied by law— Government. Employment of shroff to 
accept Paha dial coins— Sla-of accepting tthilhn coins ’instead— The coins 
accepted Oy Mint officers — Loss to Government— Measure of damages — Acquies- 
cence or ratification by Gova * ment 

See Actio ite-onalis momtur cum pee sox a 12 


BARODA COl'RT, DECREE lN—E/ecutioii proceedings— Decree %n Bavcda 
Court— Transmission to Bombay High Court for execution— Application to 
execute— Lim i tat ton Civ il Procedure Code (Act V of 1908), «e. 4 land Sell. L 
Uraer A 2LJ. 


See Civil Procedure Code 


103 


BENAMI Conri-fale m execution— Certified purchaser— Mm tqagee op certified 
purchaser-Cmi Procedure Code (A,t XIV of 1882), sec. 317, (Act V of 1908), 

See Civil Procedure Code 
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BEN AMID AR — Sale of property in possession of a third person— Person m 
possession claiming to be owner— The vendor a benamdai —Negligence- 
Vendor and purchaser . ^ J 

See Vendor and Purchaser ... . ... * # 269 

BHAGDAEI AND NARVADARI ACT (BOM ACT V OF 1862), sec 3 -Cml 
Procedure Code ( Act XIV of 1882), sec 424 — Suit against Government — 

Notice — Mortgage of a narva — CoHectm declaring the mortgage invalid — Suit 
against Collector without notice] The plaintiff tiled a suit against the Collector 
of Kaira to obtain a deel nation that an oidei passed by tint officer undei 
section 3 of the Bhagdau and Naivadaii Act (Bomb xy Act Y of 1862), declaring 
some mortgages in plain till’s favour null and void, was inopeiative, No notice 
was given to the defendant as piovided for by section 424 of the Civil hocedure 
Code of 1882 

Held, that the notice required by section 421 of the Civil Pi ocedme Code of 
1882 was necessary to be given ; for the declaration was i distn tf act of the 
Collector done m the exercise of a statutoiy powei andtheiefoie m 3ns official 
capacity. 

Pei Punam — “ The true test of an action foi the purposes of section 424 is 
whether the wrong complained of as been done by the public officer sued 

amounts, first, to a distinct act on his pait, and secondly, whethei that act 
pm ported to h ive been done by lnm m his official capacity Both these 
elements must combine to lendei neeessaiy the giving of notice undei section 
424 as a condition precedent to suit ” 

Chhaoanlal Kiiishoeedas v The Collfctor or Kaira ... (1910) 35 Bom. 42 

BILLS OF SALE ACT, 1878, sec 8 —Execution of decree . 

See Civil Procedure Code ... .. ... 51$ 

BOMBAY LAND EE VENUE CODE (BOM. ACT Y OF IS 79)-Gn?i*rat TaluL- 
dars* Act {Bom. Act VI of 1888), sec. 31 — Tahchaam tenure — Wanta lands 
{at Sar&a) — Alienated land — Attachment of income * 

See Gujarat Talukd vrs’ Act ... ... ... ... 97 

■ — — * — - — —SEC. 3, CL. (19) 

— Village of Ghaticooper — Kowl {lease) tor 99 years — u Alienated ” milage 
—Agricultural lease— Buildings erected by occupieu, on their respective lands 
- — Extra assessment levied by Government — Bight to levy extra assessment not 
parted with under the kowl. 

/S^Land Revenue Code •»« *.« 462 

~ — _ — . — — —■ — - — — — s EC 7 9 A . — 

Gujarat Taluhaari Act {Bom Act VI of 1888) — Collector, powers of— 
Summary eviction — Persons in wrongful possession— Possession under a 
decree of Oivil Court— Discretion of Collector — Jurisdiction of Civil Court to 
examine the order . 

See Land Revenue Code ... ... ... ... 72 

BONA FIDE PURCHASER WITHOUT NOTICE— Minor— Bight to sell minor's 
property — Necessity — Mahomedan Law • 

See Mahomedan Law ... *»« »•* ... 217 

BUILDING — Notice of new building —Reconstructing side wall of a house on its old 
foundation not necessarily new building* 

See District Municipal Act ... 412 

4 
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BUILDING — 'Permission of the Municipality — Building a wall which had fallen 
clown — Absence of permission — Material reconstruction — District Municipal 
Act ( Bom - Act III of 1901), sec. 98. 

See D tstrjct Municipal Act ... ... ... ... 2; : o 

BURDEN OE PROOF — Adoption by a convert from Hinduism — Maho mod an La. tv 
— Custom of adoption. 

See Jurisdiction *•* ... ... 264 

CASES:— 

Attorney- General v. Brighton and Hove Co-operative Supply Association 
[1900] 1 l h. 276, followed. 

See Penal Code ... ... ... 388 

Bai Rewa v. Keshavram Dulavram (1S95) P. J., p. 228, followed. 

^Jurisdiction ... ... ... ... ... 264 

Balkishen Das v. W » Id Legcje (1599) 22 All. 149, referred to. 

See Evidence Act ... ... ... ... 281 

Bandn v. Naha (1890) 15 Bom. 238, followed. 

See Limitation Act ... .. ... ... ... 79 

Bhachublia v. Vela Dhanji (1909) 34 Bom. 55, followed. 

See Gujarat Taluk bars’ Act ... ... ... ... 97 

Bhagoji v. Bapnji (1888) 13 Horn. 75, referred to. 

See Mamlvldars’ Courts Act ... ... ... ...487 

Bought m v. Houghton (1383) 23 Ch. D. 169, considered. 

See Solicitor’s lien for costs ... ... ... ... 352 

Capital Fire Insurance Association , In re (1833) 24 Ch. D. 408, considered. 

See Solicitor’s lien eor costs ... ... ... ... 852 

Clack v. Wood (1882) 9 Q. B. D. 276, followed. 

See Sale *«« , ,, „« a «•« ... ... 110 

Collector of Thana v. Bhaskar Mahadcv (1884) 8 Bom. 261, referred to. 

See Land Acquisition Act ... ... ] 4 g 

Cornwall v. Henson [1900] 2 Ch. 298, followed. 

See Instalments ... ... ... 5 x 1 

Dadoba v. Krishna flS79) 7 Bom. 34, followed. 

See Limitation Act ... ... , M .. ... 79 

Dagdu v. Nana (1910) 35 Bom. 93 , followed. 

See Evidence Act ... , * ... , #t _ 231 

Damodar Ruttonsey v. Hormusji Adarji Un. Rep. Appeal No. 942 of 1895 
referred to. 

See Trade Mare ... ... # 425 

DaUoo v. Ramchandra (1905) 30 Bom. 119, followed. 

See Evidence Act ... ... ou 
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CASES — continued. 

Emperor v. KaUklan SardarJchan (1910) 35 Born. 230, distinguished. 
See District Municipal Act 
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... 412 


v . Bavji Mari Yelgaumhar (1907) 9 Bom. L. R. 225, followed. 

See Criminal Procedure Code ... ... ... ... 103 

Fahi Abdulla v. Bahtiji Gtongaji (1890) 14 Bom. 45S, followed. 

See Limitation Act ... ... ... ... ... 79 


Faima v. Sadruddin (1865) 3 Bom. TEL C. R. 291, followed. 

See Maiiomedan Law ... ... ... ...386 

Faima horn JSfuhi Sahel v. Darya Sahel (1873) 10 Bom. H. C. R. 187 at 
p. 189, referred to. 

See Mahlatdaes* Courts Act ... ... ... ...487 

Flower v. Local Board oj Low Leyton (1877) 5 Oh. D. 347, followed. 

See Civil Procedure; Code ... ... ... ... 302 

Ganga ayal Xagi>, Kauai Mkalra v. Nago Dhaya MJuttra (1890) 14 Bom. 

458, follow ed. 

See Limitation Act ... ... ... ... 79 


Ghulam Jifani v. Muhammad Hass an (1901) L. E. 29 I. A, 58, commented on. 

See Dekkhan Agriculturists’ Reliee Act ... ... ..,330 


Gohind Singh v. Zalim Singh (1883) 0 AIL 83, followed. 

See Ctyil Procedure Code ... ... ... ... 510 

Govind Vaman v. Sahharam MamcJia ndra (1878) 3 Bom. 42, refer* ed to. 

See Civil Procedure Code ... ... ... ... 255 


Hari Govind v. EamcJiandra (1906) 31 Bom. 01, followed. 

See Civil Procedure Code ... ... ... ...84*2 


Hmein Ahmad Kata v. Saj a Mohamad Sahid (1890) 15 Bom. 28, 
distinguished. 

See Execution Proceedings ... .. ... ... 108 


Jagannaih Brakhhhau v* JL F. Sassoon (1893) 18 Bom. 603, distinguished. 
See Practice 

Keshavrao v. Maya (1906) 8 Bom. L. R. 287, followed. 

See Evidence Act 

Khodabhai v. Chaganlal (1907) 9 Bom. L. R. 11*2*2, followed. 

See Gujarat Taltjkdars* Act 
King -Emperor v. Fyaz-nd-din (1901) 24 AIL 1*18, followed. 

See Criminal Procedure Code 


213 

93 

97 

401 


Krislmabai v. Hari (1906) 31 Bom, 15, explained* 

See Landlord and Tenant ... ... .*< ... 239 

Kknhi Moossa v. J Jakki (1899) 23 Mad. 478, followed. 

. . See Civil Procedure Code 
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Laohnan v» Juala (1882) 5 All 181, approved. 

See Criminal Procedure Code 

Lalliibkni Bapubhm v. Mankuva>*b it (1876) 2 Bom. 388 at p. 113, followed. 
See Limitation Act ... 
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... 164 
79 


Lavergne v. Hooper (1884) 8 Mad. 149, followed. 

See Trade Mark ... ... ... ... 42b 


Mitlmlnappa bin Danappa v« Dun bin Bala (1875) P. J , p» 299, followed. 

See Limitation Act ... ... ... ...438 

Mahomed Shumsool v. She to uh ram (1871) L. 11, SLA. 17, followed. 

See Limitation Act ... ... ... ... ... 438 

Mayor ,0 Do. of Put It mouth v. Smith (1835) 10 App Cas. 36 % followed. 

See District Municipal Act •ao «»» 412 


Mercantile Investment and G moral TrvA Company v. Riser l Plate Trust? 
Loan and Agency Comping [lb'4 j] 1 Ch. 578 at p. 595, followed. 

See Ci\ a Piiooldurr Code ... ... .. ... 297 

2/eua v. Jacobs (18/5) L. E 7 II. L. 481, followed. 

See Dib ruiCT Muvic.lpal Act ... ... ... ... 412 

Mohan v. TuXaram (1895) 31 Bom. 03, co nuentod on. 

See Dokkhan AoaioiTLTonihTd Belilp Act ... ... ... 310 


Monson §f Co . v, Boehm (1884) 26 Oh, 1). 393, followed. 
See Trade Manic 


... 425 


Mookcond Lai Pal v. Mahomed Semi Me ah (1887) 1 4 Cal. 434 at p. 486, 
referred io. 

See Civil Procedure Code ... ... ... ... 253 

Morgan v. Morgan (1737) AtL\ 489, followed. 

See Limitation Act ... ... ... ... ... 79 

Muhammad Said Khan v. Pay ay Sal iw (1894) 16 AIL 228, followed. 

See Civil Procedure Code ... ... . . ... 316 

Naiz-ullah Khan v. Nazir Beg am (1892) 15 All. 108, followed. 

See Civil, Procedure Code ... ... ... ... 297 

Natal Land , ^c. } Company v. Good (1868) L. E. 2 P. 0. 132, followed. 

See Civil Procedure Code ... ... ... ... 297 

Nilkanth v. The Collector of'Thaua (1897) 22 Bom. 802, referred to* 

See Land Acquisition Act .. .. ... ... 140 

Queen-Empress v. I, nan Mondial (1900) 27 Cal. 662, not followed. 

See Criminal Procedure Code ... ... ... ... 4 

v , Mona Puna (1892) 16 Bom. 661, followed. 

See Criminal Procedure Code ... ... 401 

, ,y, Mutasaddi Lai (1898) 21 AIL 107, followed* 

See Criminal Procedure Code ... ... ... 401 
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CASES— continued* 

Queen- Empress v. Namdev Satmj i (1887) 11 Thin. 372, distinguishel. 

See Criminal Procedure Code ... H< ... 103 

— **»~*t, Tippana (1888) Un, Bep, Cri. Cas , p. 402, not followed. 

District Municipal Act ... >t4 ... 236 

Bachapa v. Amingovda (1880) 5 Bom. 283, referred to. 

See Land Acquisition Act ... ... ... ... 146 

Bajunder Narain Eae v. Bijai Govind Singh (1833) 2 Moo. I. A. 181, 
followed 

See Arbitration ... ... ... ... ... 153 

Bamehandra Yashvant Sirpotdar v. Sadashio Ahaji Sir pot Jar (1886) 11 
Bom. 422, explained. 

See Limitation Act ... • «•* »** 4:38 

Banee Khpjoormissa v. Banee Byeesunissa (1870) 18 W. E 371, followed. 

See Mahomedan Law ... ... ... ... 386 

Bex v. The Justices of Cambridgeshire (183*0 7 VI. & E. 180, followed. 

See District Municipal Act Mi *»« *«» ... 412 

Sangappa v. Shwbasava (1889) P. J., p. 98, followed. 

See Jurisdiction ... ... ... .. ... 264 

Sangira Malappa v. Bcmappa (1909) 34 Bo n 51, followed. 

See Evidence Act ... ... ... ,.,231 

Sorabji E. Warden v. Govind Bamji (1891) 16 Bj n. 91, distinguished. 

See Civil Procedure Code ... ... ... 516 

Tarvadi BholanatA v. Bai Kashi (1901) 20 Bom. 805, explained. 

See Civil Procedure Code ... ... ... .. 288 

Taylor v« Horde Sm. L. C. Yol. II (10th Edn ) p. 044 

See Limitation Act ... ... ... ... 79 

Umesh Ohunder Bog v. Raj Bullubh Sen (1882) 8 Cal, 279, followed. 

See Civil Procedure Code ... ... ... ... 516 

Vasanji Harihhai v. Lallu Ahlm (1885) 9 Bom. 285, followed. 

See Civil Procedure Code • •• »?f% «•» ##* 275 

Vein, Tapi Ammal v. Ghidambaravelic Filial (L9091 33 Mad. 85, not followed. 

See Criminal Procedure Code ... ... ... ... 401 

Vishvanath Chardu Naik v. Subray a SMv jp% Shetti (L8D0) 15 Bom, 290, 
followed. 

See Civil Procedure Code *** ... 275 

Waman Rcmchan&m v* JDhondiha Krislmaji (1879) t Bom. 126, followed. 

See Limitation Act ... ... «** »•» *** 438 

v Weir Hospital, In re [1910] 2 Oh. 124, referred to. 

See Trustees and Mortgagees Powers Act «** *** 380 
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CHARITY — Suit relating to public religious property — Ejectment of trespasser — 
Party of suit — Joinder of parties — Practice and procedure — Civil Procedure 
Code (Act XIV of 1882), sec . 5-39. 

See Civil Procedure Code ... .. ... 470 

Trust-deed — Application by trustees to divert funds to other objects — 

Trustees’ opinion — Cypres doctrine — Trustees and Mortgagees Poioers Act 

(xxvni of im). 

See Tidostees and Mortgagees Powers Act ... ... 380 

CIVIL COUBT, JURISDICTION OH— Land Revenue Code (Bom. Act F of 1879), 
sec. A— Gujarat Talnlcdars ’ Act (Bom. Act VI of 188 Collector, powers 
of- — Persons in wrongful possession-— Possession under a decree of Civil Court — 
j Discretion of Collector — Jurisdiction of Civil Court to examine the order. 

See Land Eeventte Code ... ... ... ... 72 

CIVIL COURTS ACT, BOMBAY (ACT XIV OF 1869), sec. 24 —Jurisdiction— 
Subordinate Judge of Second Class— Suit for declaration that an adoption was 
invalid — Claim valued for Court-fee purposes at 7?s\ 130— Court Fees Act ( VII 
of 1870), sec. 7, cl. (iv), sub-cls. (c), (./) Property exceeding As. 5,000 in value . 

See Jurisdiction ... ... ... ... ... 204 


CIVIL PROCEDURE CODE (ACT XIV OP 1882), secs 13, 44 (b)—Suit by a 
Mahfmedan to recover a portion of a house — Prior suits with respect to other 
portions — Res judicata — Gift —No estoppel by judgment in suit commenced after 
the gift — Privity in estate— Misjoinder af causes of action .] A prior donee of 
property cannot be estopped as being privy in estatate by a judgment obtained in 
an action against the donor commenced after the gift. 

# A Mahomedan plaintiff having first claimed the property in suit as the heir of 
Ms father on the ground that his mother had no title to the property which she 
purported to dispose of by ivay of gift to the plaintiff’s daughter, cannot in the 
same suit contend that his daughter had obtained a srood title to the property 
from his mother and he was entitled to the property as the daughter’s father. 


Mercantile Investment and General Trust Company v. River Plate Trusts 
Loam and Agency Company [1894] 1 Ch. 578 at p. 595, The Natal Land , &e , 
Company v. Good (1868) L. R. 2 P. O. 132 and Nak-Ullah Khan v. Nazir 
Regam (1892) 15 All. 108, followed. 

Abdul Alli v. Miakhan Abdul Husein ... ... (1911) 35 Bom. 297 


r j t a x -rr /> a a oux — \jtvu jrroccaure 
AVt J/ 19 9 8 ) re 'V ealin( J SQC ‘ 257 A— Effect of the repeal on sec. 18, cl M 
of the Dehhhan Agriculturists Relief Act (XVII of 1579)- Construction tJ f 
statute . 


See Statute, construction ge 


307 


— 7~ — „ : secs. 268, 274 — Usufructuary 

mortgage— Debt— Immoveable property —Execution of money-decree— Attaoh- 
VV here a deed of mortgage with possession provided that the mortgagee 
was to enjoy the profits m lieu of interest for ten years and was to be redeemed 
on the expiration of the term by payment of the mortgage money, 

Keldy that the document created a purely usufructuary mortgage. 

fk 6r? ™ < S lSe a usufructuary mortgage, there was no debt 

of a m nilVl mort g a g° r to the mortgage which could be attached in execution 
of of thc mortgagee, and that section 268 
of the Oral Procedure Code (Act XIV of 1882) was not applicable to such a case. 
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The procedure should be by attachment, under section 274 of the Civil Procedure 
bocie, ot the interest in immoveable property and its sale according to the 
provisions of the Code. 

Tm uadi Bholanath v. Bai Kashi (1901) 26 Bom. 305, explained. 

Manual Ranchod v. Motibhai Hemabhai ... (1911) 85 Bom. 288 

CIVIL PROCEDURE CODE (ACT XIV OF 1882), secs. 276, 295, 320, 325A- 
Bxecution of decree— Attachment of property— Transfer of execution proceedings 
to Collector Property re-attached under another decree between same parties — 
Second execution proceedings transferred U Collector— Of, aim under the first 
decree satisfied hy compromise— C MecJor ashed to return the darhhast as 
disposed— Judgment-debtor alienating the property— Claim for rateable 

distribution under another decree— Claims enforceable under the* attachment— 
Bills of Sale Act , 1878, sec, 8— Practice and Procedure .] In execution of a 
money decree which the plaintiff oh t lined against B, certain properly was attached 
l S a t0 h % sold * The execution proceedings were thereafter transferred to 

the Collector under section 320 of the Civil Procedure Code of 1882. In the 
meanwhile, the plaintiff obtained another money decree against B, in execution 
or which the property was again attached. These execution proceedings were also 
transferred to the Collector* While the Collector was hiking steps for the 
execution of the first decree, the plaintiff informed the Mamlatdar. who was 
carrying on the execution work on behalf of the Collector, that his claim under 
the first decree was satisfied by B, and that the darhhast should be returned to 
the Court as disposed of. The Collector did so. Ten days after this, B sold the 
property to the defendant, who out of the consideration moneys satisfied the 
plaintiff s first decree and other debts of B. The plaintiff obtainted a third money 
decree against B, in execution of which the property was sold through the Civil 
Court and purchased by the plaintiff himself at the Court-sale. He then sued to 
recover possession of the property from the defendant. In support of the plaintiff's 
claim, it was contended : (1) that the deed of sale relied on by the defendant was 
invalid, having regard to the provisions of section 3 25 A of the Civil Procedure 
Code (Act XIV of 1882) ; (2) that the Collector was not warranted in acting upon 
the plaintiff s admission that the decree bad been satisfied, because the satisfaction 
was one made out of Court, and not having been certified fo the Court, it could not 
be recognised as a payment of the decree under section 258 of the Code, and 
(3) that the sale to the defendant was illegal and void under section 276, because 
the property was on the date of the sale under attachment in the plaintiffs 
darhhast ultimately disposed of by the Collector, on the strength of the plaintiff’s 
application that it should he returned to the Court as ‘ disposed of * in consequence 
of the decree. 

Held,) (1) that the sale to defendant was not void under the provisions of section 
325 A, inasmuch as sections 322 to 835 pre-supposed a decree which had to be 
satisfied and which was therefore capable of execution. That could not be said 
of a decree which its holder by his declaration to the Collector acknowledged to 
have been satisfied. 

(2) That eke intimation to the Collector, who was in charge of the execution, 
amounted to a due certifying of the adjustment of the decree, which satisfied the 
conditions of section 258, 

Muhammad Said Man v. Payag Baku (1894) 16 All. 228, followed. 

(3) That section 276 did not apply; for though the attachment had existed 
at the date of the sale to the defendant and was never formally raised, the darhhast 
claim having been satisfied was no longer enforceable under it. 

Meld, further, that the second attachment itself was illegal under the provisions 
of the last portion of the first paragraph of section 325 A; and it could not affect 
the private sale to the defendant by B. 
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Held . alsoj tliat the sale to the defendant was not illegal and void under 
section 276 of the Code by reason of the second darhhast. 

The moment the attachment of the plaintiff came to an end by reason of the 
satisfaction of lus first decree sent to the Collector ior execution, all claims 
enforceable under the attachment ce used to be enforceable under it. 

A claim under another decree cognizable under section 295 ceased to be 
operative for the pui poses of sections 276 and 295, the same being dependent 
upon the continuance of the said, attachment. 

Soralji E. Warden v. Goviud Ramji (1891) 16 Bom. 91, distinguished. 

Umesh Chundcr Roy v. Baj Bullnbh Sen (1882) 8 Cal. 279, Qovind Sing v. 
Zalrm Singh (18S3) 6 All. 33, and Kunhi Moossa v. Mallei (1899) 23 Mad. 478, 
followed. 


When a decree- holder intimates to the Collector that bis decree hns been 
satisfied and that the necessity for its execution by the Collector has censed to 
exist, the Collector’s poweis under sections 322 to 325 also cease, because the 
very foundation of them, consisting in the fact of a decree which is alive and 
capable of execution, has disappeared. 


The provisions of section 276 of the Civil Procedure Code (Act XIV of 1882) 
make the private alienation void, not absolutely but only 4 ‘ as against all claims 
enforceable under the attachment ” referred to in it. Where the execution 
proceedings, in the coiuse and for the purpose of which the attachment was 
made, have come to an end on account of satisfaction of the decree by the 
judgment-debtor, and in consequence the decree is no longer alive, the attachment 
also c uses and tlieie is no longer an\ claim a enforceable ” under the attachment 
to make the private alienation effected by the judgment-debtor under the 
attachment void. The peison for who^c protection section 276 was primarily 
intended lias had his claim in that event satisfied otherwise than bv the attachment. 

As to any claim under another decree, cognisable under section 295, that had been 
dependent on the continuance of the said attachment, when that attachment was 
swept away, all other claims cognizable under it ceased to be operative tor the 
purposes of sections 276 and 295. The only bar in the way of the private 
ahenation was removed as if it never existed in. law ; and the question as to the 
private alienation made by the judgment-debtoi to tlie defendant dm mg the 
attachment became reduced to one between that judgment-debtor and his alienee. 

XlITTsH AXjC IT AND v. Nandkam Sahebbam ... (1911) 35 bom. 516 


GIYIL PROCEDURE CODE (ACT XIV OF 1882), secs. 282, Decree— Execu- 

tion Attachment Application to raise attachment by a third person — 
Court declaring lien m Us favour—. Property sold subject to lien— Third party 
suing the auction-purchaser for amount of lien — Auction-purchaser can question 
the existence of hen j In execution of a money decree obtained by G against H 
certain property belonging to the latter was attached. U intervened 'in those 
proceedings and asked to raise the attachment on the ground that the property 
?? ^ ]le C ^ U1 ’ L ^tigafed the claim, under sections 280 and 281 of the 
Civil Procedure Code of 1882 and held that the property belonged to II and that 
U was enticed to a ben on the property for Rs. 687-31-3. The property was 
then sold at a Court-sale subject to the lien and purchased by X. U sued 3ST to 
y?y?, r tJle amonnt 1 . of hl f. l len - N contended that the order passed in the 

r e ?;rtenee S o7thoSnf- ** W ““ and that he was entitM to <^ion 


“Jr*' T a \ w ^as not tound by the order passed in the miscellaneous pro- 

til K could “A } e wgawled as a party to it being not a representative 
either of the judgment-debtor or of the judgment-creditor. 
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Vasanji Ilaribhai v. Lallu Ahhu (1885) 9 Rom 285, Vishmnath Ohardu 
Na%h v. Sub my a Shivapti Shetti (1890) 15 Bom. 290, followed. 

Held, further, that N was entitled to question the existence of the lien, inasmuch 
as the order passed bj the Court as to the lien could not be regarded as one passed 
under section 282, but as one passed under section 287 of the Civil Procedure 
Cod© of 1882. 

Narayam Sadoba Umbar Adam Memojt (1911) 35 Bom. 275 

CIVIL PROCEDURE CODE (ACT XIV OF 1882), sec. 2 SS-Suit to recover pos- 
session--- Dispossession — Possession as an agent of minors — Decree by the minors 
on attaining majonty against th* agent for possession of the property — Decree 
not executed and barred by limitation — Agent wrong full if dispossessed by a third 
person — Money decree against the original owners— Decree-holder seeking to 
attach property — Adverse possession . 

See Limitation Act ... ... ... ... ... 79 


slc. 317, (ACT V OF 1908), 

sec. 66 — Court-sale in execution — Certified purchaser — Benami — Mortgagee of 
certified purchaser — Protection— Doctrine of constructive notice — Transfer of 
Property Act (IV of 1882), secs. 3 and 41.] The mortgagee of the ceitified 
purchaser at a Couit-sale is entitled to xely upon the title of his mortgagor 
including such im nunity fiom suit as the law provides in suppoit of the statutory 
title. Section 66 of the Civil Procedure Code (Act V of 1908) — which may be 
called in aid for the purpose of assisting in the construction of section 317 ot the 
Civil Procedure Code (Act XIV of 1882) — supports this conclusion. 

Sari Gtovind v. Ramchandra (1906) 31 Rom. 61, followed. 

The doctrine of coustiuctive notice applies in two cases, first, where the party- 
charged had actual notice that the property in dispute was ehaiged, encumbeied 
or m some way affected, m which case he is deemed to have notice of the facts 
and instruments to a knowledge of which he would have been led by an inquiry 
after the charge or encumbiance of which he actually knew, and secondly, where 
the Court has been satisfied from the evidence befoie it that the patty charged bad 
designedly abstained from inquiring for the very purpose of avoiding notice. 

This does not conflict in any wav with the statutory definition of notice in 
section 3 of the Transfer of Property Act (IV of 1882). 

A pui chaser of property is under no legal obligation to investigate his vendor’s 
title. Butin dealing with real property as in other matters ot business regard 
is had to the usual course of business ; and a purchaser who wilfully departs from 
if in order to avoid acquiiing a knowledge of his vendor’s title is not allowed to 
derive any advantage fiom his wilful ignorance of defects which would have come 
to his knowledge if he had transacted his business in the ordinary way. This is 
what is meant by “ reasonable care ” in section 41 of the Transfer o{ Property 
Act (IV of 1882). 

Occupation of property which has not come to the knowledge of the party 
charged is not constructive notice of any interest in the property. 

Manji Karimbhai 0 . Hoorbai ... ... ... (1910) 31 Bom. 312 

—sec. 412, (ACT V 01 1908), 

Order XXXIII, Rule 12— Suit in forma pauperis— Settlement qf suit mi of 
Court— Court passing no order for payment of Court-fees— Government applying 
for the payment — Practice* 

See Civil Procedure Code •»» ••• •>#* ... 44$ 
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CIVIL PEOCEDDBE CODE (ACT XIV OF 1882), sec. 424— Swt* against 
Government — Notice — Bhdgddri and Narvdddri Act (Bom, Act V of 1802), 
sec, 3 — Mortgage of a narva — Collector declaring the mortgage invalid — Suit 
against 0( Hector without notice ] The plaintiff filed a suit against the Collector 
ol Karra to obtain a declaration that an order passed by that officer under section 3 
of the Bhagdari and Narv&dari Act (Bombay Act V oi* 1°62), declaring some 
mortgages in plaintiff’s favour mill and void, was inoperative No notice was 
given to the defendant as provided for by section 42 1 of the Civil Porcedure Code 
of 1882 : — 

Held) that the notice required by section 424 of the Civil Procedure Code of 
1882 was necessary to be given ; for the declaration was a distinct act of the 
Collector, done in the exercise of a statutory power and therefore in his official 
capacity* 

Per Curiam — “ The true test of an action for the purposes of section 424 is 
whether the wrong complained of as having been done by the public officer su< & 
amounts, first, to a distinct act on his part, and secondly, whether that act 
purported to have been done by him in hi* official capacity. Both these elements 
must combine to render necessary the giving of notice under section 424 as a 
condition precedent to suit.” 

Cni-i aganlal Kisiioredas v. The Collector oe Kaira (1910) 35 Bom. 42 

■ * sec. 42-1 — Suit for injunc- 

tion — Suit against Secretary of State for India — Notice — Inara-— Resumption .*] 

The plaintiff, an Inamdar 'of a village, was called upon by the Collector to 
band over the management of the village to Government officials, on the ground 
that in the events that laid happened the inam had become rc sum able by Govern- 
ment, The plaintiff, thereupon, without giving the notice required by section 42 j. 
of the Civil Procedure Code (Act XIV of 1882), tiled a suit against rho Secretary 
of State for India in Council foi a declaration xhat he Was entitled to hold the 
village in inam, and for a permanent injunction restraining the defendant from 
resuming the village. 

Held, that the suit was bad in absence of notice required by section 424 of the 
Civil Procedure Code (Act XIV of 1882). 

The term “ act ' 5 used in section 424 of the Civil Procedure Code of 1S82 
relates only to the public officers, not io the Secretary of State. 

The expression “ no suit shall be instituted against the Secretary of State in 
Council ” is wide enough to include suits for every kind, whether for injunction 
or otherwise. 


Per Heaton, J . — "Where there is a serious injury so imminent that it can 
only be prevented by an immediate injunction, a Court will not lie debarred 
from entertaining the suit and issuing the injunction though the section mnffi os 
P re . vlo . l I. s ^ otice5 if {t is ow ™g io the immediate need of the injunction thvVthe 
plaintiff has come io the Court for relief before giving the required notice. 


Flower v. Local Board of Low Leyton (1877) 5 Oh. D. 347, followed. 

Secretary of State v, Cxajanan Kbishhaeao (1911) 35 Bom. 3f, 2 




__ — -uomprornise 

Compromise * not landing on minor.] "When 


Sanction of Court * not obtained- v „„ ldr , f(Ut . a * narn 

a suit, to which a minor is a party, is compromised and noleave of the Court is 
obtained under section 462 of the Civil Procedure Code (Act XIV of I8$Hho 
comproimse does not bind the minor and is voidable. The fact that it is for the 
benefit of the minor, or that he has derived benefit from it, nukes no difference 

Bhiwa v. Devchakd ... ... ( 1911 ) 35 Bom. 322 
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3IVIL PROCEDURE CODE (ACT XIV OB’ 1882), sec. 589— Suit relating to 
public reliqiom property — Ejectment of trespasser -Party of suit — Joinder of 
parties — Practice and procedure.] Where a breach of trust is complained of 
and where the alienee of trust property denies that the property is the subject 
of a public trust for religious purposes, lie is a proper and necessary party to a 
suit brought under the provisions of section 539 of the Civil Procedure Code of 
1882, though no relief can be given as against him by way of a decree in eject- 
ment. 

Collector oe Poona v. Bai Chanchalbai (1911) 85 Bonn 470 

— ■ — — — — (ACT V OP 1908), sec. 11 — Res judicata — Decision 

of first suit on merits hut its dismissal for not paying the deficient court-fees — 
Second suit for trial on same merits ] A previous suit between the parties failed 
on the ground that the claim was undervalued and the plaintiff, when called upon 
to pay the deficient court-fees, omitted to do so. There were issues on merits also 
decided. In a subsequent suit for trial on the same merits, the decision in the 
first suit was pleaded as res judicata . 

Held, that the rejection of the suit on the ground of undervaluation at any 
stage of it did not make it res judicata for the purposes of a subsequent suit on 
the same cause of action or litigating the same title. 

Held , further, that the dismissal of the suit on the ground of undervaluation 
having been sufficient by itself, the findings on the issues on the merits weie 
not necessary for the decision of the suit and could not have the force of res 
judicata . 

Ibawa eom Laxmana Mugali v. Satyapa bin Shidappa Mugali 

(1910) 85 Bom. 38 

. — — — — — sec. 11, Expl. IV— Res judi- 

ca t a — Redemption suit — Second suit in ejectment — Court — Discretion — In 
ejeUment stilt a decree for redemption can be passed — Practice and 
procedure .] Where a person brings a redemption suit and fails, his second suit in 
ejectment against the same defendant is not barred by res judicata. 

The question whether any matter might and ought to have been made a ground 
of defence or attack in a previous suit must depend on the facts of each case 
One important test is, whether the matters in the two suits aie so dissimilar that 
their union might lead to confusion. The matter involved in a suit in ejectment 
is essentially different fiom that involved in a suit for redemption. In the first 
place where a person sues to eject he sues as owner of the property ; where he 
sues to redeem, he sues as owner of an interest in it, namely, the equity of 
redemption, and the defendant as mortgagee is sued as holding the property as 
security for the debt. Secondly, in a suit for redemption, no question 
of title to the property is necessarily involved, because if the mortgage set up by 
the plaintiff is proved and alive, the mortgagee cannot deny the mortgagor’s 
title but must allow him to redeem anti sue him separately on the question of 
title. If the mortgage is not proved, the suit fails independently of the question 
of title. 

It is the practice of the Bombay High Court to pass a decree for redemption 
in a case in which the plaintiff has sued in ejectment. That is purely in ^ the 
exercise of the Court’s discretionary power; and it can hardly be maintained 
that the plaintiff failing m an ejectment suit ought to pi ay for the alternative 
relief by way of redemption, when the Court is not bound to giant it an a matter 
of right. 

Mahomed Ibbahim v . Sheikh Hamja (1911) 35 Bom. 507 
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CIVIL PROCEDURE CODE (ACT V OF 1908), sec. 47 —Limitation Act (IX of 
1908), Art 13S — Transfer of Property Act (IV of 1882). sec. 90 — Purchase by 
decree-holder — Suit to recover possession — Execution ] In execution of a redemp- 
tion decree the decree-holder (mortgagee) himself purchased the propeity at the 
covuc-sale. After the confirmation of the sale, the legal representative of the 
decree- holder (mortgagee auction-purchaser) brought a suit to recovej possession 
of the property so purchased. The defendants (repiesentatives of the mortgagor 
judgment-debtors) contended that the question involved in the suit related to tlie 
execution of the decree, therefore, the suit was not maintainable undoi section 17 
of the Civil Procedure Code (Act V or 1908) and that the p] a mi, id’s remedy lay 
under Order XXI, Eulo 5. The first Court allowed the claim. 

On appeal by one of the defendants, 

lleld s reversing the decree, that 

(1) The suit was barred by section 47 of the Civil Procedure Code (Act V 
of 1908). 

(2) A decree-holder by becoming a purchaser at a court-sale did not cease to 
be a party to the suit within the meaning of section 47 of the Civil Procedure 
Code* 


(3) Proceedings for delivery of possession of property purchased by the decree- 
holder were proceedings in execution of the decree and fell within the seopo of 
section 47 of the Civil Procedure Code. 


(4) Article 138 of the Limitation Act (IX of 1908) did not oveiridc the pro- 
visions of the Civil Pioceduie Code. They should be read together. Where the 
auction-purchaser was also a party to the suit m which the dociee was pissed, his 
claim for the delivery of possession of the propeity purchased must be dctci mined 
by the Court in the execution department. But wheie the auclton-purJiaser was 
a third party, it was open to him to bring a suit for possession of the properl y 
purchased by him and such a suit would be governed by twelve years* limitation 
under Article 138 of the Limitation Act. 

. (6) Under section 90 of the Trans fei of Property Act (IV of 1882) the execu- 
tion proceedings did not tei minute with the salo. 

The execution of the decree being barred at the date of the suit, it was not 
allowed to be treated as a proceeding in execution. 

Sadashiv bin Mahadu v. Narayan Viyhal ... (1911) 35 Bom. 452 


Slfic. AND iSCil. 1, UBDER A A. L — 

Execution proceedings —Decree in Baroda Court— Transmission to Bombay 
^ *f Qu % for ex ecution Application to execute — Limitation .] On 17th July 
1903 the plaintiff obtained a deciee in the Arareli Court, in the territory of id. H. 
n filfrl ^ a 7 IS91 an application for execution was made 

On 10th July 190) a second application was made, the prayer being for the attach- 
ment or moveable properties of the defendant si in whatsoever villages and at 
whatsoever places m Okhamandal Okhaman dal being within the jurisdiction 
of the Amreh Court, the order for attachmeut was made. 

On 5th July 1909 tie decree was transmitted on plaintiff’s application to the 
Bombay High Court for execution ; and on 1 5th October 1909 an application for 
execution by attachment of property in Bombay was mad©. 

nr 5fi; t a V he i. appl,Ca fT - Was a , substantive application with regard to the 
Sef wm hf n b U y ’+i a ” d be ‘- ng mad / more than 1 2 years after the date of the 
(Aot V rnfe d b} ' t ie pr0vlS10M of section 48 of the Civil Procedure Code 
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An older by a Court passing a decree for the transmission of a decree for 
execution to another Court is not an order for the execution of the decree, nor is 
an application for the transmission an application for execution. 

Husein A/mad Kaka v. Baju Mahamad Salud (1890) 15 Bom* 28, 
distinguished* 


JEEWAHDAS DhANJI V. RaHCEQDDIS CHATU’RBHtJJ 


(1910) 35 Bom. 108 


CIYIL PROCEDURE CODE (ACT V OP 1903), sec. 66, (ACT XTV OP 1882), 
sec. 817 — Court-bale in execution— Certified purchase! — Bcnam— Mortgagee of 
certified purchaser-protection — DoJnne of constructive notice — Transfer of 
Property Act {IV of 1882), secs. 3, 11. 

See Cmi Procedure Code *•* *H 842 

— - — . — — sec. 93 — Duties imposed upon 

Collectors — Duties not to he discharged by subordinate.] Duties which aie 
imposed upon Collectors by Government under section 93 uf the Civil Proceduie 
Code (^ct V of 1S08) are of a very special natuie, the disdmge ot which often 
requires serious consideration and they may not be discharged by the Collector’s 
subordinate. 

The conclusion that because an Assistant Collector was discharging the 
functions of the Collector under the piovibions of section 1L of the Lind Revenue 
Code (Bom. Act V of 1879) in revenue matters, he was, theiefoie, entitle l to 
discharge his functions with reference to suits died undei section 92 of the Civil 
Procedure Code (A t Y of 1908), is erroneous. 


SoMCHAND BhiKHABIIAI V . ChHAOANLAL 


(1911) 35 Bom 243 


- sec. 104, and S on. IT, Rule 11— 

Arbitration— Statement of special case for opinion of Court- Appeal from order 
of Court — Indian Arbitration Act (IX of 1899), sec 10 ] xii a suit filed for 
partition of joint family property, the parties agreed to refer the matter to arbitra- 
tion and a consent older of reference was taken. A bimilax agreement leiorioci to 
the same arbitrators questions as to the partition of such immoveable pi opeity as 
was outside the jurisdiction of the Court m the suit. 

The arbitrators disagreed on certain points, but, instead of referring their 
differences (as the agreement of reference authored them to do) to an umpu e, 
they submitted their own opinions in the form of a special case for the opinion or 
the Court. In doing so they purported to act under the provisions or tuo Civil 
Procedure Code (Act Y of 1908), Schedule II, rule 11, and of the Indian Arbitra- 
tion Act (IX of 1899), section 10 (6). 

The matter was decided by the Chamber Judge and an appeal vva 3 preferred 
against the decision. 

Held^ that no appeal lay. 

Inasmuch as the special case was in no sense an award, it did not come within 
the Civil Procedure Code (Act V of 1903), Schedule II, Rule 11 ; hut m so far as 
it related to the agreement which was not the subject of the Court s order it fell 
under the Indian Arbitration Act (IX of 1899), section 10 (5). 

PuamoTimms Ra-MOOM v Ramgopal Haral *** (1910) 35 Bom 130 

_ sec. US— Possessory suit— 

Decree of the Mamlatdar dismissing the suit— Application to the Collector — 
BMldmMrferencemth le/al and regular finding, of - 

Bmmc Record — Mavnlatdars Courts Act {Bom, Act II of 3996), secs, 

23 (l), (2> 

See Mamlaidabs’ Couraa Act ... ... *•* mi 

B 1403-4 
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CIVIL PROCEDURE CODE (ACT V OF 1908), sec. 144 -Decree— Interest, 
award of— Discretion of Court — Land Acquisition Act (J of 1894 ) — Court 
determining the amount of compensation — Payment of the amount to claimant — 
Subsequent reduction in amount on appeal — Interest over the excess — Inherent 
powers of the Court.] A sum of money by way of compensation awarded under 
the Land Acquisition Act (I of 1894) and paid into Court was taken out by the 
claimant. Subsequently on appeal, the High Court reduced the amount of com-” 
pensotion payable to him, but made no order as to interest. Government then 
applied to recover from the claimant interest over the excess drawn by the claimant 
from the Court. 

Held, that the interest claimed should be awarded, inasmuch as the claimant had 
had the benefit of the money belonging to Government in excess of that to which 
the High Court held him to be entitled, and the benefit was represented not only 
by the excess wrongly taken by the claimant from the District Court but also the 
amount of interest which the excess carried. 


Iloolcoond Lai Pal v. Mahomed Sami 2Ieah (1887) 14 Cal. 484 at p. 4*S6 and 
Gooind Taman v. Saleh arum Bumchandra (1878) 3 Bom. 42, referred to. 

Collector of Ahmedabad v. Lavjx Mttlji ... (1911) 35 Bom. 255 

— • Older I, Rule 10 —Limitation 

Act (JX of 1908), Art. 171 — Partition suit — Death of a party '-Abatement- 
Application to set aside the abatement — Limitation of sixty days — In a partition 
suit all parties should be before the Court — Inherent power of the Court to add a 
party at any stage of the suit for the ends of justice.] On the 5th April 18 r >2 
the plaintifl obtained a decree for partition and died in Octobei' 1893, leaving him 
surviving a minor son, who attained majority in February 1907. At a very late 
stage of the execution-proceedings, the son made an application on the 16th "April 
1910 for the issue of a commission to effect partition according to the rights 
declared in the partition decree* 


E eld, that as soon as the Civil Procedure Code (Act V of 190S) came into force 
the suit abated so far as regarded the applicant’s father who was a party, and the 
application to set aside the abatement by adding the applicant as the legal repre- 
sentative of the deceased not having been made withm sixty days under Article 171 
of the Limitation Act (IX of 1908), the application was time-tarred. 


Held, further, that in a partition suit all the parties should be before i he 
Court, and that there was nothing in the Civil Procedure Code (Act V of 1908) 
limiting or affecting the inherent power of the Court to make such outers us 
might be necessary for the ends of justice. 

Laehmxchanb Rewachand v * Kachobhai ... (1911) 35 Bom. 3 i'3 


— Orbeb V, Rule 25— Practice— 

Procedure-Service of summons by registered post on defendant residing out of 
British In dm — Summons returned marled “ Refused to take”— General 
Clauses Act (X of 1897), sec * 27.] A summons was sent by registered post 
addressed to the first defendant at Navalgarh in the State of Jaipur and purported 
to be sent in accordance with the provisions of Order V, Rule 25, of the Civil 
Procedure Code (Act V of 1903). The cover was returned with an endorsement 
m the vernacular which was translated as follows “ Refused to take. The 
handwriting of Chunilal, postman.” 


, that as it appeared that the cover was properly addressed to the first 
aefendant and had been registered, duly stamped and posted, the Court was 

entitled to draw the inference indicated iu section 2? of the General Clauses Act 
and to hold that there was sufficient service. 
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Per Curiam . — The only rule, if it can be called a rule, to be laid down, is 
that the Court must be guided in each case by its special circumstances as to 1 
how far it will give effect to a return of a cover endorsed “ refused M or words to 
the like effect, 

Jagannath BraJMhau v. J. 23 > Sassoon (1893) 18 Bom. 608, distinguished, 

Ralurah Ramkissen v. Bai Pannabai ... ... (1010) 35 Bom. 213 

CIVIL PROCEDURE CODE (ACT V OP 190S), Order XXI, Rule Decree 
— Payment of money ordered in a decree — Payment ordered on a fixed 
date — Delay in making payment into Court owinq to closing of Court — Payment 
on the opening day — General Clauses Act (AT of 1897), sec. 1 0— Practice*'] 

A decree provided as follows : e£ The plaintiff should pay, by the 10th day of 
April 1909, to the defendant Rs. 100. If the* moneys are not paid by the 
plaintiff as agreed upon, the property in dispute will remain with the defendants 
by right of ownership and the plaintiff will have no risjht of ownership over the 
same.” The plaintiff chose to pay the money into Court, and finding it closed on 
the 10fch, she paid the money on the 14th April 1909, the day on which the Court 
re-opened. A question having arisen whether the payment so made was within 
the terms of the decree, 

Heidi that the payment was properly made, for Order XXI, Rule 1 of the Civil 
Procedure Code, 1908, intended to enact and did enact that payment into Court 
was a valid compliance with the decree even though the decree directed payment 
to the decree-holder. 

Wana hard Ratji v* Natu walad Murha ... ... (1910) 35 Bom. 35 

— — — — — — Order XXI, Rule 29 — Indian 

Arbitration Act (IX of 1899), secs . 11 and 15 — “ Award An award filed in 
Court under section 11 of the Indian Arbitration Act (IX of 1899) is nothing 
more than an award, although it is enforceable as if it were a decree. 

Execution of such an award cannot be stayed under Order XXI, Rule 29 of 
the Civil Procedure Code (Act Y of 1908). 

Trie iru wand as Kalliandas Gajjar v. Jivajtohaetd Lallubiiai and Co. 

(1010) 35 Bom. 196 

- — —Order XX I, Rule 91— Contract 

Act (IX of 1872), see. 18, cl (3 )— Stamp Act (II of 1899), see. 35— Court-sale— 
Discovery that the judgment-debtor had no saleable interest — Failure of consi- 
deration— Suit by auction- pur chaser for possession or return of purchase money 
— » Relations of the judgment-creditor and auction-purchaser— Suit not cognizable 
by Small Causes Court— Unstamped document regarded as non-existent. ] A 
court-sale purchaser, having discovered that the judgment- debtor had no saleable 
interest in the property sold, brought a suit against the judgment-creditor for 
recovery of ncssesslon of the property, or in the alternative, return of the purchase 
money on the footing of total failure of consideration. A question having arisen as 
to whether the suit was maintainable, 

Held, the suit was maintainable inasmuch as under the Civil Procedure Code 
( Act V of 1908) there was an implied warranty of some saleable interest when the 
riaht, title and interest of a judgment-debtor was put up for sale, and the pur- ‘ 
chaser’s right based on such implied warranty to a return under certain conditions 
of the purchase money which had been received by the judgment-creditor was 
recognized. The relations of the parties, namely, the judgment-creditor and the 
court-sale purchaser, were in the nature of contract. 

Held, further, that such a suit, though the subject- matter was less than Rs. 500, 
was not cognizable by a Court of Small Causes, there being a prayer for possession 
of immoveable property. 
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An unstamped document being inadmissible in evidence must be taken as non- 
existent. 


Rustoabti Ardesitir Ibasti v. Yinayak Gangadtiar Bhat ... (1910) 05 Bom. 29 

CiYIL PROCEDURE CODE (ACT V OF 1 908), Ordee XXIII, Orbee X>\ 
Rule 11 — Suit to recover possession — Dismissal of suit — Appeal — Application 
for ivithdrawal of suit iviih leave to bring afresh suit — Power of the Court.'] 
Plaintiffs suit to recover possession of lands having been dismissed by the first 
Court, he appealed to the District Court and, before the admission of the appeal, 
he applied to that Court for leave to withdraw the suit and bring a fresh suit. 

The application was heard and granted by the District Judgj without any notice 
to the defendant. The defendant having applied for revision, under the extra- 
ordinary jurisdiction (section 115 of the Civil Procedure Code, Act V of 1908), of 
the order granting the withdrawal, 

Jleld, setting aside the order, that it was beyond the power of the Court to allow 
a withdrawal from a suit with leave to file a fresh suit on the same cause of action 
after the defendant had obtained a decree in his favour. 


EeNATH V. PtANOJI 


piaLuijf — SzCtir ifg for costs — Practice, 


— G911) 35 Bom. 261 
■ Order XXY, Rule 1 —Infant 


See Practice 


339 


— A‘ pi i it/! jn j,y,‘ S C 
cr'rfrjti. 1 , A', a v-ilo bron^’i 


Order XXY, Rube 1 — Woman 
•ritij for costs— Suit for defamation— Court's dis - 

, • . o ■; an action against D, praying that D might be re- 

b.mmec srem r\ p.;.*rinu cr publishing certain defamatory statements concerning X 
i l) , c ° 1 '' 1 ^ Pay Rs. 5,000 or such other sum as the Court 

K.oulmAmk- iit .i* -a’.i .ges D took out a summons in Chambers calling upon 
N show cause why she should not give security for the payment of D% costs 
under Order XXY, Rue 1, Civil Procedure Code (Act V of 190S), 

Held, that under the circumstances of the case it would he a wrong use 
* hs( ?? UTt .P racticall y defeated the suit at that stage 
kdge security. lm ° St ’ ^ ^ qmte ' ^ f<>1 ’ ieaiins ’ bj orderin g th e plaintiff to 

Held, further, that the Court was entitled, as a discretion was given it under 


Namubai v , Daji Govinb 


(1910) 35 Bom. 421 


Procedure Code {Act A7 V 0 f 18321 sec 419 9 E ? :ER ' XXXIII, Rube 13 — Civil 
of suit out of bouH~rlli P}’l ee - i 12 ~ S , mi ™ forma ^resettlement 


ofntlf ovi- nr frff A J r >' m lorma paup 

TSaL 

SH; 

Government hadninety davs’ tLe w^hte S f Cod ? ? f d88 |. At that date 
Jts extraordinary jurisdiction Before the aP (P l M. t0tbe .^ 1 ®^ Goart under 
Procedure Code ime “ 0 re7 Th.^I P y period tie new CiTil 
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(2) that, before the expiry of the period within which the Government could 
have applied to the High Court tinder the old Code, the new Code had come 
into force, and by it the Government were enabled to apply to the Court for an 
older under Rule 12 of Order XXXIII ; 

(8) that the suit having been dismissed there was a failure of it, and the right 
accrued to Government to have the court- fee from the party defeated. 

Secretary op State dob India v. Naeayan ... ... (1011) 35 Bom. 418 

CIVIL PROCEDURE CODE (ACT Sf OP 1908), Order XXXIV, Rule 14— 
Transfer of Property Act {IV of 1882), sec. 09 —Repeal — Decree on mortgage — 
Execution sale — Proceeds insufficient to satisfy detree — Attachment of 
mortgagor s other property comprised in redemption decree for the recovery of the 
balance — Property attached to be sold .] Ii and G mortgaged their property 
A to R, who also held in mortgage from the same mortgagors their other property 
B. R obtained a decree on the mortgage of property A for the recovery of the 
mortgage-debt by sale of that property and the balance, if any, to be paid by the 
mortgagors. Subsequently the mortgagor G, H having died in the meanwhile, 
got a redemption decree against R with respect to property B. In execution of 
IPs decree, property A was.sold but the sale-proceeds were not sufficient to satisfy 
the decretal debt. R, thereupon, sought to recover the balance by execution 
against property B and the said property was attached. After attachment a 
question having arisen as to whether R could recover the balance of his decree by 
sale of property B in execution without instituting a suit for the sale of that 
property, 

j Held, that the Civil Procedure Code (Act V of 1908) in so far as it repealed 
section 99 of the Transfer of Property Act (IV of 1882) and substituted in its 
place Order XXXIV, Rule 14, merely effected a change of procedure in tho 
manner in which mortgaged property has to be realized in execution of money 
decrees and, therefore, the statutory rule in force for the purpose of the execution 
of the unsatisfied portion of the decree on mortgage was the rule contained in 
Order XXXIV of the Civil Procedure Code (Act V of 1908). R was, therefore, 
entitled to an order that the attached property B be sold in execution of his 
decree wich respect to property A. 

Bai Gang a v. Rajarabi Atmaeam ... ... (1911) 35 Bom. 248 

COLLECTOR — Decree — Altachnier.t of property— Transfer of execution proceedings 
to Collector — Property rc- attached under another decree between same parlies 
— Second execution proceedings transferred to Collector — Claim under the first 
decree satisfied by compromise — Collector ashed to return the darhhast as dis- 
posed — Judgment-debtor alienating the property— Claim for rateable distri- 
bution under another decree— Claims enforceable under the attachment — Bills 
of Sale Act , 1878, sec. 8 — Practice and Procedure — Civil Procedure Code 
(Jet XIV of 1882), secs. 270, 295, 320, 3 25X. 

See Civil Procedure Code ... ... ... ...516 

— Duties imposed upon Collectors not to he discharged by subordinate — 

Civil Procedure Code (Act V o/1908), sec * 93. 

See Civil Procedure Code ... ... ... ... 243 

. — -■ — — — Land j Revenue Code (Bom. Act V of 1879), sec. 79 A — Crujarat 

Taluhdars* Act (Bom. Act VI <?/l8b3 ) — Summary eviction — Persons in wrongful 
possession— -Possession under a decree of Civil Court — Discretion of Collector 
—Jurisdiction of Civil Court to examine the order. 

See Land Revenue Code 


n 
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COLLECTOR — Suit without notice against — Civil Procedure Code {Act XIV of 
1S83), sec AH— i’ll a cut v i al Government — Holme — JJkagdan. and X'tnadtut 
Act {Bo tii* Act V cl I Si >2), *ec 3 — Ido) l gage of a nntva — Collector dtj^nng 
the mortgage invalid — Suit against Oollofioi without not i e. 

See Civil Procu/otJ'; Cod , . . ... . . 42 


COLLECTOR- OLUlMFLUATE— Z tf«?4 Acquisition Ant {I of 1^91), sec is - 
Jlaeduary Offices Act ( Bon Act III of lb74), sea 10 (toil W— If Atari i 
Vat a Ji land — Acquisition by Government — Awuj d — Compensation —Title by 
adoeisc poss^/Hoa again ht Vola/idac* — Jurisdiction 

Pea nuiEDiTAHT Ornery Act ... . ... 146 

COMMITMENT- — Cnminal Procedure Code (Act V of 1898), wr 209 — "Magi si) ate - — 
Inquiry ~ The c>ne not committed- to the Court cf Session fo) want oj sufficient 
ground*— Appeal ogam A the or (hi —Order revetted by the Session^ Judge— 
Commitment when to be made— Discharge of accused. 

*$65 OmilSAL Pj&OCSTHTRE CODE ... ... ... ... 103 

COMPENSATION— Land Jcqnn than Art (T of 1894), 90 c 18 — Hereditary Ojhre s- 
Act \Jimn Ait III of 1871), aces. 30 and iZ—Maharfci Vatan land - — Acquisition 
by Govern went — Award — Title by advcise possession against Vatand-ars — 
Collectors t^iiificaie — Jurisdiction 


See Land Acquisition Act ... ... ...146 

panel Acquisition Aft (I of 189 1)— Court dote) mining the 

amount o, co ap.' 1 ^ttion— P y.fnt of the amount to th wound— Subsequent 
Uidticzion in, a, nouni on a f peal — Juiciest over the a ass — Discretion of Court — 

Civil Proceihru, Coil (Act ! r of 1 U 0S), sec HA— Taken tit ponei $ of the Go»rt. 

See Interest ... ... . 955 

COMPROMISE — Been e in terms of the compromise - Application for decree — Terms 
of the compromise oppos'd to Uia—Pabho policy — Instalments— Default — Pay- 
ment of (he whole sum — Del Ichan Agncnllmists lielicf Act {XVII of 1879), 
sec. 15 B, cl 02) 

See PiyivKiUN- Agr-icut, twists’ Reliit Act ... ... 390 

tf fri r,f —Sanction of Court not obtained— Comp ) omise not binding 

on uanot —Civil Procedure Code ( Act XIV of 1882), sec 462, 

See OmL Procedure Code m ^22 

CONSIDERATION, E A1L3JRE OF — Ciml Procedure Code (A.ct V of 1903), Older 
XXI, Ihdc 9L Contract Act (IX oj 3872), sec . 18, clause (4)— Stamp Act (II of 
ISUOj, sec do— Coin t-saU — Discovery that the judgment-debtor had no saleable 
interest— Failure of consideration— Suit by auction- purchaser for possession and 
return of purchase money— Delations oj the judgment-debtor and auction- 
purchaser Suit not cognizable by Small Causes Court -Unstamped document 
regarded; as non-existent. 


See Contract Act 


29 


' , 7TC~, ~ -Mortgagee fading to pay a pail of considera 

turn at, provided in the mortgage-deed — Subsequent payment cannot be taken 
part of mortgage-debt— -Ti a/mjer of Property Act (IV of 1S82), secs. 56, 81, 88' 
Marshalhng of securities. 7 ? 


as 


See Mortgage 
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CONTEMPORANEOUS AGREEMENT, ADMISSIBILITY OY-Zvidence Act 
( X of 1872,) sec • 92, proviso I— Sale-deed — Fiaud* 


See Evidence Act ... ... , , ... 93 

CONTRACT — Instalments — Default m payment — Waiver — JEfecf of the waiver . 

See Instalments ... ... ... ... „ 511 

CONTRACT ACT (IX OF 1872), sec 18, cl (f)— Ci ml Procedure Code (Act V 
of 1908), Order XXI \ Pule 91 —Stamp Act (II of 1899), sec. 35 — Court-sale — 
Discovery filial the j udg merit- debto) had no sale ible interest — Failure of 
consideration — Suit by auction-purchase ? for possession 0 1 return of purchase 
money — Relations of the judgment-creditor ant the auction purchaser — Suit 
not cognizable by Small Causes Court — Unstamped document regarded as 
non-existent ] A couit-sale pui chaser hiding disooveied that the judgment- 
debtors had no saleable interest 111 the pioperty sold biought a suit agunst the 
judgment-creditor foi recovery of possess on of the pioperty, or m the alternative 
leturn of the purchase money on the footing of totil faduie of consideration. 

A question having aii^en as to whether the suit was maintainable, 


Held, that the suit was maintainable in xsmuch as undi r the Ci\ ll Procedure 
Code (Act Y of 1908) there was an implud wan arty of some saleable interest 
when the light, title and intei est of a judgment-debtor wa^ put up for sale, and 
the purchasers right based on such implied warranty to a leturn undei ceitam 
conditions of the puichise money which had been reeehed by the judgment- 
creditor was recognized. The relations of the paities, namely, the judgment- 
creditor and the coin t-sale purch iser were m the natuie of contract 

IleldAiuihei, that such a suit, though the subject-matter was les^ than Rs 500, 
was not cogmzible by a Court of Small Causes, tlieie being a piayer for possession 
of immoveable pi opeity. 

An unstamped document being inadmissible m evidence rnu^t bo fiken as 
non-existent. 


Rustomjt Aedeshiu Ibani v Yinayar Gangadhvr Reeat , (1910) 35 Rom. 29 

— — sres. 208, 209 — Suit to letovtr money — Acknow - 

lodgment by defendant's Gumasti (agent) a f to 1 his death — Dtatk of the defend- 
ant not hnown to plaintiff — Li uitation Act {XV of 1877), sec. 19] Plaintiffs* 
firm had deilmgs with one Haji Usinia fiom the 5th Jxnuaiy 1901 till the 25th 
October 1903. Hijl Usman’s business wo,s mnnxged by a Gumala { tgenth 
Haji Usman died in 01 about March 19 )3 and the phmtiffs had no knowl dge 
of his death On the 2nd June 190 3 the Gumasta wiote to the plaintiffs a post- 
card stating, tf< you mention that there are moneys due , as to th it I admit 
whatever may be found on propel accounts to be owing by me , you need not 
entertain any anxiety” On the 30th May 1908 the plaintiffs brought a suit 
against the managers of Hap Usman’s estate to recover a ceitam sum of money on 
an account stated. 

The defendants plea led the bar of limitation on the giounl that there was no 
acknowledgment of the debt by a competent person. 

Fields that the suit was not time-ban ed. The Gumaita's letter of the 2nd 
June 1903 was an acknowledgment within the meaning of section 19 of the 
Limitation Act (XY of i877). 

The case fell within the provisions of sections 208 and 209 of the Contract 
Act (IX of 1872) The termination of the Gummtafs authority, if it did 
terminate, did not tak t e place befoie the 2nd J une 1903, as the plaintiffs did not 
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know of the principal’s death and the Gumasta was hound under section 209 to 
take, on behalf of his late principal, all reasonable steps for the protection and 
preservation of the internets entrusted to him. 

Ebeahim Hajx Yakub v. Chunilal Lalchand ... (1911) 35 Bom. 302 

CONTRIBUTORY NEGLIGENCE — Suit against Tramway Company — Passenger 
entering car while in motion — Negligence, 

See Negligence ... ... ... ... 478 

CONVERT — Adoption hy a conceit from Hinduism — Mahomedan Law— Burden of 
proof— Custom of adoption . 

See Jurisdiction ... ... ... ... ... 261 


CObTS — Application for security for— Sait for defamation — Woman plaintiff— 
Cou7i?s discretion — Civil Procedure Code (Act V of 1908), Order XIV, Buie l. 

See Civil Procedure Code ... ... ... ... 421 

* — Security for costs — Infant plaintiff — Civil Procedure Code (Act V of 1908), 

Sck. I, Order XXV , Rule 1— Practice, 

See Practice ... ... ... ... ... 339 

* Solicitor's hen for costs — Chaige of Solicitors — Inspection of documents — 

Admimsti ation suit . 

Sc e Solicitor’s lien foe costs ... ... ... ... 352 

COURT — Discretion of —Suit for defamation— Woman plamtiff — Application for 
seiunty for costs — Civil Proceduie Code (Act V o/1908), Older XXV, Mule 1 . 

See Civil Procedure Code ... ... ... ... 421 

— Inherent power of the Court to add a party at any s age of the suit for the 

ends of justice. 

See Civil. Procedure Code ... ... ... ... 393 

— -Limitation Act (XV of 1877% sec. Ik— Interpretation— Court in British 

India — Court in a Native hiate m India not mduded ] The word u Court M as 
used in section 14 of the Indian Limitation Act (XV ot 1877) means a Court m 
British India, and not a Court 111 a Native State of India, 

Chanmalapa Ohenbasapa v, Abdul Yahab ... (1910) 35 Bom. 139 

View of premises. 

See Practice ... ... ... ... ... 3 ^ 

CLOSING OP, DELAY CAUSED BY -Civil Procedure Code ( Act V 

of 190b), Order XXI, Rule 1 — Decree— Payment of money ordered in a decree 

Payment ordered on a fLed date— Delay in making payment into Court owing 
to closing of Court— Payment on the opening day— General Clauses Act (X of 
1897), sec, 10 —Practice. x J 

See General Clauses Act ... ... ^ g~ 

COURT FEES--OW; Procedure Code (.Act 7 of 1908), .sec. 11 — Res judicata— 
Decision of first suit on merits but its dismissal for not paying the deficient 

court-fees— Second suit for trial on same merits* 

See Res judicata 


• «a 


... 38 
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COURT FEES — Court passing no order for payment of-— Suit in forma paupeiis— 
Settlement of suit out of Court — Government applying for the payment — Practice 
— Civil Procedure Code {Act V of 1908), Order XXXIII, Bide 18 — Civil 
Procedure Code ( Act XIV of 1882), sec. 412. 

See Civil Procedure Code *•* »•» ... 448 

COURT FEES ACT (YU OF 1870), sec. 7, cl. (iv), sub-cls (c), (d)-Suitfor 
declaration that an adoption was invalid —Property exceeding Bs. 5,000 in value 
— 'Claim valued for cowt-fee purposes at Bs 130— Jurisdiction — Subordinate 
Judge of Second Class — Bombay Civil Couits Act (XIV of 1869), see . 24. 

See Jurisdiction ... ... ... ... ... 264 

COURT SALE — Civil Procedure Code (Act V of 1908), Order XXI , Buie 91— 
Contract Act (IX of 1872), sec. 18, cl. (3) — Stamp Act (II of 1899), see. 35— 
Court-sale — Discovery that the judgment-debtor had no saleable interest — 
Failure of consideration — Suit by auction-purchaser for possession or return of 
purchase money— Suit not cognizable by Small Causes Court — Undamped docu- 
ment regarded as non-existent. 

See Civil Procedure Code ... ... ... ... 29 

Execution — Certified purchaser — Benami - Mortgagee of certified 

purchase > — Protection — Doctrine of constructive notice — Transfer of Piopeity 
Act (IV of 1882), secs. 3 and 4l— Civil Procedure Code { Ad XIV of 188% 
sec. 317, (Act V of 1908), sec . b6. 

See Civil Procedure Code ... ... ... ... 312 

COVENANT — Assignment of personal covenant. 

Se Mortgage ... ■»» *.• ... *•* 371 

— — Sale with an option of repurchase — Suit by vendor’s grandson against 

the vendee’s daughter in-lax — Covenant to re-purchase purely personal!] A deed 
of sale with an option ol i e-purchase oontamedjdie following clause: — “ I have given 
the land into your possession, if perhaps at any time I require back the land 
I will pay you the afoiesaid Rs. 600 and any money you may ^ have spent on 
bunging the land into good condition and purchase back the land. 0 

In a suit brought 35 years after execution of the deed by the giandson of the 
vendor against the daughter-in-law of the vendee to exercise tho option of 
re-p in chase, 

Held, that the covenant to re-purchase was purely personal and the suit was 
not maintainable. 

Gurunath Balaji v* Yamanava ... ... (1911) 35 Bom. 258 

— -Words amounting to covenant to pay year by year — Mortgage with 

interest partly in land and partly in cash — Intel est when payable . 

See Mortgage ... «•* ... ... *•* 327 

CREDITOR, NEGLECT OF - Deposit of mmey -Stakeholder— Valid assignment 
by depositor to fits creditor— Neglect of the creditor to recover— Creditor charge- 
able mth the amount* 

See Stakeholder ... ... •*« ... »« 1 

CRIMINAL PROCEDURE CODE (ACT Y OF 1898), secs. 119, 200, 431 -Security 
for good bthavioui —Discharge by Magistrate— District Magistrate ordering 
fresh inquiry — Accused — Discharge — Interpretation.] A District Magistrate 

can, under section 437 of the Criminal Procedure Code, 1898, order fresh 
inquiry mto the case of a peison “discharged 0 by a Subordinate Magistrate 
under section 119 of the Code. 


Tt 1 4,03—5 
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The phrase l£ any accused person ” ns used in section 437 i& not confined in 
its application to a person against whom a complaint ha* been nude under 
section 200 of the Code. It includes a person proceeded against under 
Chapter VIII of the Code. 

The term e: discharged ” is not defined in the Code, and there is no v.did 
ground for depai ting in respect of it from the rule of construction thar where 
m a Statute the same word is issued in different sections it ought to be intcipn ted 
in the same sense throughout unless the context in any particular section plainly 
requires that it should he understood m a. different sense. 

Queen-Empress v. Mutasaddi Lai (1898) 21 AIL 107, King-Emperor v. E//.>:- 
ud-din (1901) 24 All. 148, and Queen-Empiesb v. Mona Pam (1892) 1 (> Bom. 

661, followed. 

Queen- Em pres t> v. Iman Mondial (1900) 27 Cal. 6 62 and Vein Tajl Animal 
v. Chidam baravelu Pdlai (1909) 33 Mad. 85, not followed. 

In 2tE Baba Yeshwakt Desai ... ... .. (1911) 35 Bom. 101 

CRIMINAL PROCEDURE CODE (ACT Y OF 1893), sec. 123 —Order to famish 
security — Reference by Magistrate to Sessions Judge — Sessions Judge to go into 
merits of the case.”] In a proceeding under sections 110 and 118 of the Criminal 
Procedure Code, 1898, the Magistrate ordered the accused to he bound over for a 
period of 3 years and referred the case to the Sessions Judge under clause (3) 
of section 123 of the Code. The latter confirmed the order without going into 
the merits of the case. 

Meld, that the words of clause (3) of section 123 of the Criminal Proeeuuie 
Code, 1898. were wide enough to give discretionary power to the Sessions Judge 
to deal with the case on the merits and pass such orders as the circumstances of 
the case might require. 

Emperor v, Amir Bala ... ... (1911) 35 Bom. 271 

- — ■■■ —; — sec. 188— Effect of illeaal 

awst on inal of accused — Extradition* J Where a man is in the country and is 
charged before a Magistrate with an offence under the Penal Code, it will not 
avail him to say that he was brought there illegally from a ioreign country. 

The principle upon which English cases to this effect are based underlies also 
section 188 of the Criminal Procedure Code (Act Y of 1898). 

Emperob Vs Yi kayak Damodae Savaekar ... (1910) 35 Bom. 225 

— 11 * sec. 209 — Magistrate— Inquiry 

— The case not committed to the Court of Session for want of sufficient 
grounds— Appeal against the order — Order reversed by the Sessions Judge- 
Commitment when to be made — Discharge of accused!] When a Committing 
Magistrate finds that there is no evidence whatever or that the evidence ten doled 
for the prosecution is totally unworthy of ciedit, it is his duty under section 2u) 
of the Criminal Procedure Code (Act V of 188:5) to discharge" the accused. 

Where the Magistrate entertains any real doubt as to the weight or quality 
of the evidence, the task of resolving that doubt and assessing the evidence 
should he left to the Court of Session, 

Emperor v. Ravji Mari Yelgaumkar (1907) 9 Bom, L. R. 225, followed ; 
Queen-Empress v, Namdev Saivaji (1887) 11 Bom. 372, distinguished; and 
Lachman v. Jmla (1882) 5 AIL 161, approved. 

In em Bai Parvati ... ... ... (1919) 35 Bom. 163 

11 “ sec. 413 —Practice— Sentence 

—Magistrate passing non- appealable sentence— Adding to sentence to make it 
appealable— Appeal to Sessions Judge — The Sessions Judge to entertain the 
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appeal and to decide it on merits*] The agistrate trying a case passed at first 
a non-appealable sentence on the accused, but at the request of the accused made 
an addition to the sentence passed so as make it appealable. When the accused 
appealed to the Sessions Judge his appeal was dismissed on the ground that no appeal 
lay inasmuch as the sentence first passed by the Magistrate was not appealable and 
the addition to the sentence could not be made legally. In revision : — 

Held , that the Sessions Judge had committed an error in holding that he had 
no jurisdiction to hear the appeal ; for though the Magistrate had no jurisdiction 
to alter the sentence once passed by him, yet for the purposes of the Sessions 
Judge’s jurisdiction, so far as tin appeal was concerned, that was the very 
mistake -which he was called upon to correct by way of appeal. 

When the appeal was heard again by the Sessions Judge he struck out the 
addition made by the Magistrate in the sentence, and having done that, dismissed 
the appeal on the ground that the sentence appealed from was not appealable. 

In revision : — 

Heidi that when the Magistrate had passed a sentence beyond one month, an 
appeal lay to the Sessions Judge, under section 413 of the Criminal Procedure 
Code, whether that sentence was passed legally or illegally. 

Heidi also, that the Sessions Judge being once seized of the appeal, the whole 
appeal became open to his Court, even on merits. 

Emperor v. Iveshavlal Yirchand • ». ... (1911) 35 Bom, 418 

CRIMINAL PROCEDURE CODE (ACT Y OF 1893), sec. 520 -Magistrate-Order 
as to disposal of property— On appeal to the Sessions Court the order left 
untouched — Application to the District Magistrate to revive the order — Jurisdic- 
tion — Notice to the other side — Practice ] In trying a case of theft, a Magistrate 
of the First Class convicted the accused and passed an order disposing of the 
property pioduced before him. The Sessions Court, on appeal, coniiuned the 
conviction, but left untouched the order as to the disposal of property. An 
application was then made to the District Magistrate to raise the order; and he 
varied it without issuing notice to the other side : — 

Heidi reversing the order, that the terms of section 520 of the Criminal 
Procedure Code did not give any jurisdiction to the District Magistrate to 
interfeie; and that he could only interfeie as a Coui t of Revision where there 
had been no appeal to the Sessions Couit. 

Heidi also, that the District Magistrate ought not to have disposed of the 
matter without giving notice to the other side. 

In mb Laxman Rangij Rangari ... ... (1911) 35 Bom. 253 

— — — sec. 565 — Indian Penal Code 

(Ad XLY of 18o0), sec. 7 5 — Whipping Act ( IV of 1909), sec . Sentence of 
whipping only passed on accused— Order to accused to notify Ms residence— 
Validity of the order.'] Section 565 of the Criminal Procedure Code (Act V of 
1898) must be strictly construed. The order contemplated by the section can 
only be made at the time of passing sentence of transportation or imprisonment 
upon a convict. It cannot be made where the Court, instead of passing that 
sentence, passes a sentence of whipping. 

Emperor v, Fulji Ditv a ... «... ... (1910) 35 Bom. 137 

CXI &TQhl— Adoption by a convert from Hinduism — Mahmnedan Law— Burden of 
proof 

See Jurisdiction . . «« *•* ... 264 
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CYPRES DOCTRINE — Trust-deed — Application by trustees to divert funds to 
other objects— Trustee's opinion — Trustees and Mortgagees Powers Act {XXVIII 
of 1866). 

See Trustees and Mortgagees Powers Act ... 339 

DAMAGES — Hubli Municipality — Reclamation of the bed of a tank for Munici- 
pal Cotton Market— Damages caused to plaintiffs' goods by sudden and extra- 
ordinary heavy rain— Suit for damages against Municipality— Burden of proof 
as to negligence in the reclamation work —Suit not maintainable— Vis major— 
District Municipal Act {Bom, Act III of 1901), secs . 50 and 54. 

See District Municipal Act ... ... ... ,,*492 

—Maxim — Actio . personalis moritur cum persona— M gxim applies to 

actions in tort— No application to actions where contractual obligation implied 
by law. Government— Employment of shroff to accept Babashai coins — Shroff 
accepting Shikkai coins instead — The coins accepted by Mint officers — Loss to 
Government— Measure of damages— Acquiescence or ratification by Government 

See Actio personalis moritur cum persona ... ... 12 

DAMDUPAT, APPLICATION OP THE RULE Q¥— Mortgage- Assignment of 
mortgage Transfer of Property Act (IV of 1882), sec 2 (d ). ] The fact that 
the person entitled to sne on a mortgage happens by assignment to be a Parsee 
cannot affect the (Hindu) mortgages right to claim the advantage of the rule of 
damdupatj if it existed when the mortgage was entered into. 

, ls proper to infer that, because it has been expressly enacted Hint nothing 
m Chapter II of the Transfer of Property Act (IY of 18S2) shall be deemed to 
affect any rule of Hindu Law, the Legislature has deprived a Hindu mortgagor 
of the protection afforded him by the rule of damdupat. 

The right of a mortgagee to sue for his principal and interest arising from a 
contract must be taken to be made subject to the usages and customs of the 
contracting parties. 

Jeewanbai r* Manordas ... ... ... (1910) 35 Bom. 199 

DECLARATION, SUIT FOR — Declaration that an adoption was invalid — Claim 
valued, for Court-fee purposes at Rs. 130 —Court Fees Act ( VII of 1870), sec. 7, 
cL(iv), sub-cl. (c), (a)— Property exceeding Its. 5,000 in value— Jurisdiction 
—subordinate Judge of Second Glass— Bombay Civil Courts Act (XIV of I860), 

ff/W v.A ' ' '' 


See Jurisdiction ... , 

DECREE Award on arbitration out of Court — Tower to order payment by instal 
menU — DehJchan Agriculturists' Relief Act (XVII of 1879), sec. 15 B. 

See Dekkhan Agriculturists’ Relief Act ... 

Civil Procedure Code {Act V of 1903), Order XX 2, Rude ‘[-Decree- 

Payment of money ordered m a decree— Payment ordered on a rived date— 
Delay in making payment into Court oiving to dosing of the Court —Payment on 
the opening day— General Clauses Act {X of 1897), sec. 10- Practice . J 
See Cxyil Procedure Code 

^ZT C T pr TJ 8e Z T n m ° fthe promise opposed to law— Public policy— 
Insialmnts— Default— Payment ofjvhole sum— DehJchan Agriculturists’ Relief 


... 254 


310 


35 


Act {XVII of 1879), sec. 15 B, cl (2). 

See Dekkhan Agriculturists’ Relief Act ... ... ... 190 

— —~Dekkhan Agriculturists' Relief Act {XVII of 1879W Wif* nf m, 
agriculturist— Status— Suit by mortgagee to recover possession— Prayer for pay* 
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went of interest at certain rate — Payment of principal and interest— Payment 
of interest at certain rate till the principal is doubted — Contractual relation 
not superseded by the decree — Redemption suit — Aecounts. 

See Dekkhan Agriculturists’ Belief Act ... ... ... 234 

DE CBE E — Execution . 

See Civil Procedure Code ... ... ... ...516 

Execution — Attachment —Application to raise attachment by a third 

person — Court declaring lien in his favour — Property sold subject to Hen — Third 
party suing the auction-purchaser for amount of lien — Auction-purchaser can 
question the existence of lien— Civil Procedure Code {Act XIV of 1882), secs. 

^282, 287. 

See Civil Procedure Code ... ... ... ... 275 

— — Execution — Successive applications to execute decree — First dark hast 

made during the pendency of the previous darkhast — Decision on the first darkhast 
does not operate as res judicata if a new darkhast filed within time of the disposal 
of the previous darkhast] A decree obtained in 1898 was, after three inter- 
mediate applications to execute it, sought to be executed in 1903. This applica- 
tion was ordered by the Subordinate Judge to be proceeded with : and his order 
was confirmed on appeal by the District Judge on the 2nd August 1905. In 
the meanwhile, in 1904, the decree-holder filed another darkhast to execute the 
decree ; but it was rejected by the Subordinate Judge as barred by limitation. 

This order was not appealed against. The present darkhast , filed in 1907. was 
held to be barred by res judicata in virtue of the decision on the darkhast of 
1904. On appeal : — 

Eddy reversing the decision, that the right of the decree-holder to proceed in 
execution on the strength of the appellate Court’s order in his favour could not 
be affected by the order of the Subordinate Judge passed in the darkhast of 1904, 
because the latter was the order of a lower Court and it was passed in a darkhast 
which could not have legal validity so long as the darkhast of 1903 was kept 
alive by proper proceedings. 

Balkrishna Wamnaji v. Shiva Chima ... ... (1911) 35 Bom. 215 

— - — — Execution proceedings — Decree in Baroda Court — Transmission to 

Bombay High Court for execution — Application to execute — Limitation — Civil 
Procedure Code ( Act V of 1908), sec. 48, and Sch. 2, Order XXL 

Bee Civil Procedure Code ... «*« ... ... 103 

— — — — Interest, award of. 

See Civil Procedure Code ... ... ... 255 

— — — —Limitation Act (XV of 1877), Arts . 142 and 144 — Suit to recover 

possession— Dispossession — Discontinuance of possession — Possession as agent 
of minors-^-Dccree by ike minors on attaining majority against the agent for 
possession of the property— Decree not executed and barred by limitation — Agent 
wrongfully dispossessed by a third person — Money decree against the original 
owners— Decree-holder seeking to attach property — Adverse possession — Civil 
Procedure Code (Act XIV of 1882), sec . 283. 

See Limitation Act *•» *•» * * f 9 

— Mortgage — Consent decrees between mortgagors and mortgagee — Joint 

management — Equal division of rent and produce — Prohibition against parti- 
tion— Mortgagee competent to* grant Mirasi lease — Mortgagors io get one fourth 
of the nazarana (present) — Bights of the mortgagors conveyed to the mortgagee — 
Equitable mortgage by mortgagee— Settlement by mortgagee in favour of Ms 
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relations — Suit by equitable mortgagee— Execution — Auction purchaser put in 
possession — Suit by donees wittier the settlement — Donees entitled to possession — 
Rights of the parties to be ucorbed hg amicable settlement or hy a suit — Suit by 
representatives of auction purchaser to recover one-fma ih share by partition — 
Plaintiffs entitled to possession of the shore os tenavU-iu-rommon — Mira si 
lease hy mortgagee's a^igrec without mortgagors consent — Lease not io enure 
for the benefit of the assignee. 

See Mortgage ... ... ... .. ... 371 

DECREE — Mortgage — Execution sale — Pioceeds inwjficient to satisfy decree — 
Attachment of mortgagor s other property comprised hi ) exemption decree for *he 
recovery of the balance — Property attached to be sold — Transfer of Pro pa ' y 
Jet (IF of 1882). sec. 99— Oml Procedure Code {Act V of 1908), Order XXX 1V> 
Rule 14. 

See Civil Procedure Code ... ... ... ... 2 IS 

DEFAMATION, SUIT FOP — Woman plaintiff — Application for security for costs 
— Court's discretion — Civil Procedure Code (Act V of 190S), Order X.X.V, 

Rule 1- 

Sec Civil Procedure Code ... ... ... ... 421 

DEFAULT-- Compromise — Decree in terms of the compromise — Application for 
decree — Terms of the compromise opposed to lava— -Public policy — Instalments — 
Payment of whole sum — Del' khan Agriculturists' Relief Act (X VII of 1879), 
sec. 15 B, cL (2). 

See Deilkiias Agriculturists 5 Relief Act **» ... »#» 290 

DEFICIENT COURT- FEES -Civil Procedure Code (Art V of 1908), sen. 11— Res 
judicata — Decision of fir A suit on merits but Us d ,t missal J or not paying the 
deficient Court-fees — Second suit jov trial on same merits* 

See IIes judicata ... *** .. ... ... 38 

DEKKTLAN AGRICULTURISTS’ RELIEF ACT (XT II OF 1879)— Wife of an 
agriculturist — Status— Sint by mortgagee to recovet' possession — Prayer for pay- 
ment of principal and! interest at certain rate — Decree — Payment of principal 
and interest — Payment of interest at certain rate till ,7 <c pP,iP.oa? 7y A' hi- •>, 

— Contractual relation not superseded ly the decree— lit.-L-ngA « hH - _p ou* ^ 1 
Under the provisions oi: the Dekkhan Agriculturists’ R- ‘'.o'' a u (AVI I <*»’ I 
the wife oi an agriculturist cannot cl uni to be an agriculturist. 

A decree obtained by a mortgagee in the year 1867 to recover possession of 
the mortgaged property set out that the plaintiff (mortgagee) vras suing for posses- 
sion of the mortgaged land with a prayer that until possession should be delivered 
over, or until the mortgage money was paid off, interest should be a wauled at the 
rate oi 2 per cent* per mensem. The decree then ordered that the mortgagor 
“ should pay to the plaintiff (mortgagee) Es. bOO and interest, Rs. 27, in respect 
of his claim. Until payment of the moneys, or until the principal is doubled, 
interest should be paid at the rate of 2 percent- per mensem from 30th July 
1867 ; and until payment of the rnoreys the land mortgaged, which was asked for 
in the suit, should be banded over according to agreement. And the defendant 
should redeem the land by paying the plaintiff's money/’ 

Subsequently the mortgagor having brought a suit for redemption and 
accounts, it was contended that the plaintiff’s right to have accounts taken from 
the mortgagee in possession was lost by reason of the -aforesaid decree. 

Reid) that the terms of the decree did not deprive the mortgagor of a right 
Lo accounts. The decree did not supersede the contractual relation, but by 
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putting the mortgagee into possession merely carried out the terms of the con- 
tract which for the rest it preserved and. kept alive. There was no foieelosure 
either in fact or in intention, and it was in his capacity as mortgagee entitled 
by the contiact to possession that he was pm into possession by the said deciee. 

Radhabai v. Ramchandra Vishnu ... ... (1910) 35 Rom. 204 

DEKKHAN AGRICULTURISTS’ RELIEF ACT (XVII OF 1879), sec. % 
eapl. (h) — Agriculturist) definition — Assignee of Government levtnue, not an 
agriculturist.’] The income denved from tenants by an Inamdar which is to a 
certain extent attributable to the fact that he is the assignee of Government 
i avenue and, theiefoie, does not have to pay over a portion of that income to 
Government but may keep it for himself, cannot be taken into consideration in 
estimating whether oi not he earns his livelihood wholly or principally by agri- 
culture, and therefoie is not an agriculturist within the meaning of the liekkhan 
Agriculturists’ Relief Act (XVII of 1879). 

Kashinath Ramchandra v. Vinayak Gangadhar ... (1911) 35 Rom* 266 

sec. 10A— 

Redemption suit — Sale in reality a mortgage— Evidence cf oral agreement 
varying the written document — Evidence Act (/ of 1872), sec, 92, pro. /.] The 
plaintiff: brought a redemption suit under the provisions of the Dekkhan Agri- 
culturists’ Reuef Act (XVII of 1879) alleging that the deed which he had 
executed to the defendant, though on its face a deed of sale, was in reality only a 
deed ol moil gage, the defendant having promised at the time of the execution of 
the deed that he would allow redemption on payment of the money advanced. 

The defendant replied that the transaction was sale. 

The First Class Subordinate Judge of the Dharwar District to which section 
10A of the Dekkhan Agriculturists’ Relief Act (XVII of 1879) was not extended 
found on the evidence that the deed passed by the plaintiff was not proved to 
be really a moitgage and dismissed the suit. 

The plaintiff appealed urging that the pioper issue m the case v,as as to 
whether the sale-dee i was not obtained or induced by the defendant by me ms 
of fraud or misrepresentation within the meaning of proviso I ot section 92 of 
the Evidence Act (I of 1872) and priyed for a remand. 

Held , confirming the decree, that the plaintiff sought to make a new case in 
appeal in so far as he endeavoured to base his ease, not upon a sepal ate oral 
agreement, but upon some fraud which would invite the appliution of proviso I 
of section 92 of the Evidence Act (1 of 1872j. 

Held, further, that in the districts to which section 10A of the Dekkhan 
Agriculturists’ Relief Act (XVII of 1879) was not exteided, it was not open to 
the Court to enter upon a defence which consisted of an allegation of an oral 
agreement varying the written contract. 

Daqdu v. Nana (1910) 35 Bom, 93, and Sangira Malappa v. Ramappa 
(1909) 84 Bom. 59, followed. 

BalJcishen Das v. IF. F. Legge (1899) 22 AIL 149, refened to. 

Soman a Basappa v, Gadigeya Kornata ... ... (1910) 35 Bom, 231 

— * * • sec, 13, CL. 

(c) — Civil Procedure Code ( Act JC1V of 1882), sec. 2 17 A — Civil Procedure 
Code {Act V ofl 908) repialinq sec . 257A— Effect of the repeal— ‘Construction of 
statute* 

See SrATUPE, construction of ... «•* ... *..307 
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DEKKHAN AGBXCULTITRISTS’ BELIEF ACT (XVII OF 1879), sec. 15B— 
Power to order payment by instalments — Decree— A ward on arbitration out of 
Court] A decree was passed in terms of an award which was arrived at on 
arbitration out of Court. On proceedings being taken to execute the decree, the 
judgment-debtor applied to the Court for an order to make the decretal amount 
payable by instalments under section 15B of the Dekkhan Agriculturists* Belief 
Act, 1879 : — 

Hehf that the Court had no power to make any order as to instalments under 
section 15B of the Dekkhan Agriculturists* Belief Act, 1879, which did not apply, 
inasmuch as the application to file the award was not a suit of the description 
mentioned In section 3, clause (y), of the Act. 


Mohan v. Tuharim (1895) 21 Bom. 63 and Ghulam Jilani v. Muhammad 
Hassan (1901) L. E. 29 1. A. 58, commented on. 

Govinihiao Nariiae v. Ambalal Mohahlal ... ( ! 911) 35 Bom. 310 

sec. 15X5, cl. 

(2) — Compromise — Decree in terms of the compromise — Application for decree — 
Terms of the compromise opposed to law —Public policy— Instalments — 
Default— Payment of whole sum] A suit brought against an agriculturist- 
defendant to recover money by ?’nle of mortgaged property was compromised on the 
term-? that the defendant si. mid pay ih-i amount in c-cpuil annual iiisiulmenUj and 
that on failure to pay any two iiisiiiaL-miiis the plaintiff shouil be at liberty to 
real iso the whole of the balance by sab of the entire mortgaged property through the 
Court. The compromise w.is brought before the Court with a view to obtain a 
decree in its terms. The defendant when examined by the Court agreed to be 
bound by its terms which were explained to him. The Subordinate Judge, 
however, felt doubt as to the validity of the compromise ; and referred for 
opinion the following ■‘wo questions to the High Court: (1) whether the com- 
promise was lawful although it provided th it in default of the payment of two 
instalments the plaintiff should realize the whole balance due by sale of the 
entire mortgaged prop rfcy, such provision having been opposed to section 15B, 
clause (2) of the Dekkhan Agriculturists Belief Act, 1879 ; and (2) whether the 
Court was bound to pass a decree on a compromise of this character. 


Held, that the term fci that in default of payment of two instalments the whole 
mortgaged property shall be liable to sale ” was contrary to the public policy as 
declared in section 15B, clause (2) of the Dekkhan Agriculturists’ Belief Act, 
1879 ; and that, therefore, it was not competent to the Court to pass a decree 
which would be in conflict with the statutory provision. 


Held, further, that the mere fact that the defendant though apprised of the 
terms of the compromise agreed to it, did not invest the Court with jurisdiction 
to pass u deciee to carry out the compromise. 

KiSHUfOAS 3 m vram Marwadi V. Kama Eama Vie, ... (1910) 35 Bom. 190 


D E PCS IT— Husband depositing money in wife’s name in his shop— Interest allowed 
over the amount— Depositee allowed to withdraw —Husband acknowledging 
tiust— Creation of trust— Trusts Act (II of 1882), secs . 5 and 6 —Transfer of 
Property Act (IV of 1882), sees, o, 54] D. made a credit entiy of Rs. 20,000 in 
his books in the name of his wife H. carrying interest at per cent. The entry 
was made on the 1st November 1891 as of the 30th November 1890. The amount 
of Ha. 20,000 was treated as belonging to H, in the Barmya (balance sheet) in the 
Bamadaskat book (account book of deposits, &c.), and in the Vya/amhi (interest 
account book). In November 1895 H., on the occasion of her going on pilori- 
“ a s®> "JWww some money from the account, H. died on the and March 1901.- 
On the 29fch July 1901 D. wrote a letter to his four daughters by H. s uing that 
the money above referred to was given by him to H. as a gift, that the four 
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daughters had equal right to take money, hut that it was to he divided alter his 
death. In February 1908 D. debited the whole amount to IL’s account and 
credited the same to the sons of M,, one of the daughters of D. and EL This he 
confirmed by his will which he made shortly afterwards wherein he stated that the 
money was alwaysjiis own and never belonged to his wife H. After D.’s death, 
which took place in March of the same year, the three remaining daughters of 
D. and EL sued to recover their share of the money : — 

Held, that the plaintiffs were entitled to recover their share in the amount. 

Meld, by Chandavaekab, 3., that the circumstances proved showed that D. 
intended a trust in favour of his wife EL, and that that trust was carried into 
effect legally by him. 

Meld , by Heaton, 3., that there was no trust, hut that, in the circumstances 
of the case, D, conferred on H. a right to the money though he did not actually 
give her money, and this right he by his own acts ‘'and words made perfect by 
those means which were appropriate to the purpose. 

Bai Mahakorb v. Bai Mangla ... ... ... (1911) 35 Bom, 403 

DEPOSIT — Stakeholder — Valid assignment by depositor to his creditor — Neglect 
of the creditor to recover— Creditor chargeable with the amount.] Where money 
deposited with a stakeholder was validly assigned by the depositor to his creditor 
in satisfaction of his debt and the creditor, being able to recover the amount so 
assigned, neglected to do so, he was chargeable with the amount. 

Ganpatbaq Balkrishna v. His Highness the Maharaja Madhavbao 
Sin be ... ... ... ... (1910,) 35 Bom. 1 

DISCRETION — Presidency Towns Insolvency Act ( III of 1909), sec, 25 — Protection 
order —Previous decisions on applications for interim orders — Practice . 

See Presidency Towns Insolvency Act ... ... 47 

— Sait for defamation — Woman plaintiff— Application for security 

for costs — Civil Procedure Code ( Act V of 190S), Order XXV , Rule 1. 

See Civil Procedure Code ... ... ... ... 421 

DISMISSAL OP SUIT — Civil Procedure Code (Act V of 190S), sec. 11 — Res judicata 
— Decision of first suit but its dismissal for not paging deficient Court fees — 
Second suit for trial on same merits « 

Nee Res judicata ... ... ... ... ... 38 

DISPOSSESSION — Limitation Act (XV of 1877), Arts. 142 and 144 — Suit to recover 
possession — Discontinuance of possession — Possession as an agent of minors — 
Decree hy the minors on attaining majority against the agent for possession of 
the property — Decree not executed and barred hy Uni Uatiin — Agent wrongfully 
dispossessed by a third person — Money decree against the original owners — 
Decree-holder seeking to attach property— Adverse possession- — Civil Procedure 
Code {Act XIV of 1882;, 283. 

See Limitation Act ... ... ... ... ... 79 

DISTRICT MAGISTRATE, POWERS OF. 

See Criminal Procedure Code ... ... ... 253 

DISTRICT MUNICIPAL ACT (BOM. ACT III OF 1901), secs. 3 (7), %— Notice of 
new buildings — Reconstructing side wall of a house on its old foundation not 
necessarily new building — Building , interpretation of] The accused owned a 
house, one oi the side walls of which had fallen down. He rebuilt it on its old 
foundation without having previously obtained permission of the Municipality. 

jet 1403 — 6 
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He was thereupon chaiged, tinder section 96 of the Bombay District Municipal 
Act (Bom Act III of 1901), for having erected a building without permission of 
the Municipality — 

Meld, that the accused committed no offence under section 96, for it could not 
be said as a matter of law that the . material re-oonsti notion of i small wall must 
constitute the “ erection of a building 

Emperor v. Kalekhan Sardarhhan (1910) 35 Bom. 236, distinguished. 

Ter Curiam, — It is recognized in England to be a rule with regaid to the 
effect of interpietation-elauses of a compiehensive nature tint they are not to be 
taken as strictly defining what the meaning of a word must be under all 
circumstances, hut merely as declaring what things may he comprehended within 
the term where the circumstances require that they should. 

The Queen v. The Justices of Cambridgeshire (1838) 7 Ad. & E. 480, Meux v. 
Jacobs (1875) L. B>. 7 H. L. 481 and Mayor , etc. 9 of Fo'tUmuuth v. Smith (1885) 

10 App. Cas. 364, followed. 

Empeuob v . B. H, DeSouza ... ... ... ] 911) 35 Bom. 412 

DISTRICT MUNICIPAL ACT (BOM. ACT I II OF 1901), secs. 50, 5 i—Mubli Muni - 
wpahty — Declamation of the bed of a tank for Municipal Cotton Market— 
Damage caused to plaintiff* s goods by sadden and extraordinary heavy rain — 

Suit for damages against Municipality— Burden of proof as to negligence in the 
reclamation work — Suit not maintainable — Vis ma3oi. 

The Ilubli Municipality, a body corporate under the District Municipal Act 
(Bom Act 111 of 1901) took steps to provide a Municipal Cotton Market and 
they selected for that purpose a site of a large and ancient tank which had largely 
silted up. The southern boundary of the tank was an embankment. In i eelaiming 
the bed of the tank, the Municipality utilized a part of the embankment and 
made provision to prevent the flow of wa*er. In the month of June 1907 thcie 
was a sudden and extiaordmaiy heavy rainfall at Ilubli which practically 
overfiooded the whoL Municipal area and a quantity of goods m the plain! lffs* 
Ginning Factory which was to the south t£ the tank was washed away oi damaged. 
Thereupon the plaintiffs brought a suit against the Mumoipdity to recova* 
damages^ alleging negligence on the part of the defendants in canyxng out the 
reclamation work. The defendants denied the plaintiff i ’ nlleg ition and answered 
that the damage to the plaintiffs* goods was the result of the abnormal heavy ram 
in June 1907 and that no precautions on the pa it of the defendants could have 
averted the damage. 

Held , that the suit was not maintainable. The onus of proof of negligence 
lay on the plaintiffs, and if the neglect in the execution of their statutory 
powers and duties was not brought home to the Municipality, a suit againsc 
them must fad as being unsustainable in law, ho\s soever great the damage die 
plaintiffs might Live suffered from the extraordinary flooding uncontrolled by 
the old tank dam, J 

Rao, d : 1 he damage was mainly, if not wholly aitubutablo to the extra- 

ordinary fall or run 1c was an occurrence in the nature of vis major for which 
the defendants were not responsible. 

Municipality op Hubei v . Lucius Busts mo Ralli ... (1911) 35 Bom, 492 

" 77 7“ i " '737 7“ 3 "" * “Sue . 96 — Municipality — * 

Termis.\t on of the Municipality— Budding a wall which had fallen down— 
M-bsincc of permission— Material reconstruction— Ev ecu na a bud din q 1 The 
nmwod applied to the .Municipality on the 19th April 1910 for leave to 
reconstruct a wail of his house which had fallen down. Under sub-sec: ion 4 
oi section 90 of the Bombay Municipal Act (Bombay Act III of 1901) the 
Mumeipaatv had one month withm which to make known their decision : and 
on the 13th May they issued an order to the accused prohibiting him from making 
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the reconstruction. In the meanwhile, on the 11th May, the accused reconstructed 
the wall He was, therefore, prosecuted under section 96 of the Act for having 
reconstructed the wall without the permission of the Municipality, but the 
Magistrate relying on the case of Queen^ Empress v. Tippana (188$) RatanbTs 
Un. Crn Cas., p. 402, acquitted him. On appeal : — 

Be J d, leversing the order of acquittal, that the acused had elected a building 
within the meaning of section 96 of the Bombay District Municipal Act, 1901, 
since the lebuilding of the whole wall which had fallen down was a material 
moons ti notion or an erection of a building as defined m the explanation to 
the section. 

Queen-Empress v. Tippana (1888) Ratanlal’s Un. Ori. Gas., p. 402, is not an 
authority under the new Act. 

Emperor v. Kaelkiian Sirdaekjan ... ... (1910) 45 Bom. 230 

DOCUMENT — Evidence of oral agreement varying the written document — Evidence 
Act (I of 1872), sec. 92, pro I — Redemption suit — Sale in reality a mortgage 
— Dekkkam Agriculturists * Belief Act {XVII of 1879), sec . 10A. 

See Evidence Act ... ... ... ... ... 231 

DONEE, ALIENATION BY — Gift burdened with an obligation — Restrictions on 
alienation .] When it is doubtful, whether a deed embodies a complete dedica- 
tion of property to a religious trust or merely cieates a gift of that property, 
subject to an obligation to perform ceitam seiviees, the question should be 
decided by reference to the de d itself. In the foimer case the property would 
be inalienable and in the latter alienable, subject to the obligation, and notwith- 
standing xestrictions as to selling or mortgaging the said property. 

Dassa Ramchandea v, Narsinha ... . ei (1910) 35 Bom. 156 

DOWER — Pai/ment of prompt dower — Restitution of conjugal rights — Connmma- 
tion of marnage-^Suit for prompt dower not premature before consummation— 
Mahomedan Law, 

See MAiioMrDAN Law ... ... ... ... ... 3°6 

EJECTMENT — Of trespasser — Suit relating to public religious property — Party 
of suit — Joinder of parties — Practice and procedure — Qivil Procedure Code 
(Act XIV of 1882), sec. 539. 

See Civil Procedure Code .. ... ... ..470 

— — — — Redemption suit — Second suit in ejectment — Res judicata — Court 
• — Discretion — In ejectment suit a decree for redemption can be passed — Ptachce 
— Civil Procedure Code {Act V o/19u8), sec . 11, explanation IV. 

See Civil Procedure Code ... ... ... ... 507 

ESTOPPEL — Evidence Act (Jo/1872), sec. 115 — Acquiescence— Both parties equally 
conversant with true state of facts— Vague allegations — Real controversy to be 
ascertained by the Judge.'] Where parties make vague and loose allegations, 
it is always essential to the conecf determination of . the suit that the real 
controversy should be ascertained by the Judge by questioning their legal advisers 
as to what is exactly their position in the matter. 

Wheio both parties to a suit are equally conversant with the true state of facts, 
it is absurd to refer to the doctrine of estoppel. 

In the year 1871 Government granted to the defendants’ predeeessor-in-title 
a certain plot of land situate at Dhandhuka. The grant expiessly stated that 
strip of land belonging to Government was the southern boundary of the plot 
so granted. This statement was xepeated in the mortgage-deed executed by 
the defendants’ predecessor- in-title to the defendants themselves m the year 1893# 
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In the year 1895 the defendants purchased the said plot and enzv o ehed on the 
strip by extending their building on it. Thereupon the Secretary of State for 
India in Council brought a suit against them to recover possession oL : the s ( rip 
after removing the defendants 5 encroachment. The suit was brought in the 
year 1908. . The defendants 5 plea was that they were in possession and enjoyment 
for a long time and consequently there was acquiescence and estoppel on the part 
of the officers of Government and Dhandlmka Municipality and they wished to 
lead evidence to prove their plea, 


^ 3 eld, that the defendants’ title-deeds having brought to their knowledge the 
title of the Government the doctrines of estoppel" aud acquiescence were not 
applicable, and the suit was governed by sixty years’ limitation, the Government 
being a party to it. 

Rancjiodlal Ya.ndea.ya.ni> as v. The Secretary of States for India in 
Council ... ... ... ... (mo) ;35 Bom. 182 

ESTOPPEL BY JUDGMENT — Suit by a Mahomedan to recover a portion of a 
house— Prior suits with respect lo other portions — -lies judicata— G-ift—Xo 
estoppel by judgment in suit commenced after the gift— Privity in estate — 
Misjoinder of causes of action— Civil Procedure Code ( Act XIV of 1882) secs. 

13 , 44 ( 5 ). 1 

Sec Civil Procedure Code ... ... 907 
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EVIDENCE Subordinate Pudge— Personal view of disputed premises— 
tion of evidence based on the personal view— Practice. 

See Practice 

EVIDENCE ACT (I OF 1872), sf/j. 58- Jurisdiction— Court— Consent of the 
parties as to jurisdiction— Suit of value beyond the jurisdiction of the Court- 
Trial of suit— Jurisdiction cannot be questioned' in appeal .] The plaintiffs 
filed a suit for partition in the Court ot the Subordinate Judge, First class 
valuing their claim at an amount which made the suit triable by that Court alone 
The Judge, however, made over the trial of the suit to the Joint Subordinate 
J ^ e ; I? the ktter Gourt > "either party raised any objection on the ground 
of jurisdiction ; nor was any issue raised relating to it. The trial proceeded on 
merits: and a decree was passed in favour of plaintiffs. The defendant appealed 
to thelower appellate Court, where he, for the first time, raised the question of 
mmdictKm on the strength of the market value stated in the plaint The 
objection was overruled. On appeal:— F uo 

juriSom the VSke Stat9d k tha plaint P rim& f acie determined the 

lifted) further, that as neither party raised mv «« 1 , „ 

jurisdiction in the first Court, and as they by thoir Conduct and ‘T* +°i 
the market value to be of the amount sulhciont fo tL t, tr t- ? Iell f l I eate,i 
they disponsod with proof on the question bv theirt If Julls .diction to the Court, 
principle of law laid down in section 58 of the lnai^ adm, f S!ons > and thus the 

sr - lle * ”i fcsArin-s: 

7 s ™ “>“■ 

prevent parties from waiving inquirv by the Court « ^T sdlctlon - 14 does not 
determination of the question as to jurisdiction a W It f ^ a 5 cem ? y for th ® 
iacts to be ascertained. J » where that question depends on 

Jobs Astohio o. Ibajjoisco Aotonjo (1910) S5 Bom. 24 
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EVIDENCE ACT (I OF 1872), sue. 91 — Mortgage — Third person redeem Ip q the 
mortgage at mortgagor's desire— Sale by mortgagor of his rights — Safe-deed 
unregistered — Sale-deed could be looked at for evidence of payment of money. 

See Limitation Act **. ... ... ...438 

— — yso. 93, peo. I —Dekkhan Agriculturists ’ Relief 

Act {XVII of 1879), 6* jo. 10 A — Redemption suit — Sale in reality a mortgage — 
Evidence of oral agreement varying the written document'] The plaintiff brought 
a redemption mit under the provisions of the Dekkhan Agriculturists* Belief 
Act (XVII of 1879) alleging that the deed which, he had executed to the defendant, 
though ou its face a deed of sa-e, was m reality only a deed of mortgage, the 
defendant having promised at the time of the execution of the deed that he 
would allow redemption on payment of the money advanced. The defendant 
replied that the transaction was sale. 

The First Class Subordinate Judge of the Dharwar District to which section 
10A of the Dekkhan Agriculturists 1 Relief Act (XVII of 1879) was not extended 
found on the evidence, that the deed passed by the plaint! if was not proved to 
oe really a mortgage and dismissed the suit. 

The plaintiff appealed urging that the proper issue in the case was as to 
whether the sale-deed was not obtained or induced by the defendant by means 
of fraud or misrepresentation within the meaning of proviso I of section 92 of 
the Evidence Act (I of 1872) and prayed for a remand. 

Held, confirming the decree, that the plaintiff sought to make a new case in 
appeal in so far as he endeavoured to lease his case, not upon a separate oral 
agreement, but upon some fraud which would invite the application of 
proviso I of section 92 of the Evidence Act (I of 1872). 

Held, further, that in the districts to which section IGA of the Dekkhan 
Agriculturist s’ iteiief Act (XVTt of 1379) was not extended, it was not open to 
the Court to enter upon a defence which consisted of an allegation of au oral 
agreement varying the written contract. 

Dagdu v. JSfana (1910) 35 Bom. 93 and Sangira Malappa v, Ramapna 
(1909) 3 i< Bom. 59, followed. 11 

Balhishen Das v. W. F* Legge (1899) 22 All. 149, referred to. 

Soman - a Ba&appa v, Gadigeya Koknaya ... ... (1910) 35 Bom. 23 i 

. ““SEC. 92, peo. I— Sale-deed — Contemporaneous agree- 

ment— Admissibility— Fraud.] A desired to set aside an ostensible sale-deed 
by proving that a representation, agreement or promise was made to him 
at the t.mo of execution Hut the deed would not be enforced as a sale-deed, 

Held , no evidence of such a representation, agreement or promise could be 
admitted for this purpose. 

Dattoov . Bamehandra (1905) 30 Bom. 119 and Heshavrao v. Bara (1906) 

8 Bom. L, It. 287, followed. J ' 

Dagdu valad Sadu v, Nana valad Salu ... ... (1910) 35 Bom. 93 

. * — sec. 115— Estoppel— Acquiescence— Both parties 

equally conversant with true state of facU — Vague allegations — Beal con- 
troversy to be ascertained by the Judge.] Whore parties make vague and loose 
allegations, it is essential to the correct determination of the suit that the real 
controversy should be ascertained by the Judge by questioning their legal 
advisers as to what is exactly their position in the matter. 

Where both parties to a suit are equally conversant with the true state of 
facts, it is absurd to refer to the doctrine of estoppel 
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In the year 1871 Government granted to the defendants’ predecessor-in-titlo 
a certain plot of land situate at Dkandhuka. The grant expressly btated that a 
strip of land belonging to Government was the southern boundary of the plot so 
granted. This statement was repeated in the mortgage-deed executed by the 
defendants’ predecessor- in-htle to the defendants^ themselves in the year*180U. 

In the year 1895 the defendants purchased the said plot and encroached on the 
ship by extending their building on it. Thereupon the Secretary of State for 
India m Council brought a suit against them to recover possession of the strip 
after removing the defendants’ encroachment. The suit was brought in the 
year 1908. The defendants’ plea was that they weie m possession and enjoy- 
ment for a long time and consequently theie was acquiescence and estoppel on 
the part of the officers of Government and Dhandhuka Municipality and that 
they wished to lead evidence to prove their pleas. 

Meld, that the defendants’ title-deeds having brought to their knowledge the 
title of the Government, the doctrines of estoppel and acquiescence were not 
applicable, and the suit was governed by sixty years’ limitation, the Govern- 
ment being a party to it. 

Ranchodlal Yandravandas v. The Secbetaey of State foe India in 
Council *•» ••• ,. a ... (1910) 85 Bom. 182 

EXECUTION — Court«sah — Certified purchaser — Bern 'ini — Mortgagee of certified 
purchaser— P rotation — Doctnne of constructive notice — Transfer of property 
Act (IF of 1882), secs. 3 and 41 — Civil Procedure Code (Act XIV of 1882), 
sec. 317, (Act V of 1908), 6CC 6(5. 

See Civil ProciDuee Code ... ... ... ... 842 


— — *- — Decree — Attachment— Application to raise attachment by a third 

person — Court declaring hen mhis favour — Property sold subject to hi n — Thir l 
party s^ing the auction-purchaser for amount of Hen— ■ Auction-purchaser can 
question, Hie evidence of lien— Civil Procedure Code (Act XIV of 1882), secs. 

282, 287. 

See Civil Proceduee Code ... ... ... ... 275 


— Decree — Attachment of property — Transfer of execution proceedings 

to Collector — Property rc-ntinehed under a noth r decree between same parties— 
Second execution proceedings transferred to Collector — Claim under the first dcciee 
satisfied by compromise— Collector ashed to return the Dnrhhasl as disposed — 

J ndg want-debtor alienating the property — Claim for ratable distribution under 
another decree - Claim enforceable under the attachment — Bills of Sale Act , 1878, 
sec . 8 —Practice— Civd Procedure Code (Act XIV of 1382), sees , 276. 295, 320, 
325/1. ' 

See Civil Proceduee Code ... ... ... 5^3 


- Decree — A ward 0 v. 


W -V /'* CW U(Of LWU'JfO 

turists ’ Belief Act (X VII o/T879), sec. 1 bB. 

See Dekehan Agriculturists 5 Relief Act 


^ arbitration out of Court — Dele khan Agricul- 


310 


-Decree— Successive applications to ereeute decree— First darlchast 


— — - w crciws f tyvvrvv—.rirst’ aar/c/icisv 

made during the pendency of the previous darlchast — Decision on the first darhhast 
does not operate as res judical a if a new darlchast fled within time of the disposal 
of the previous dharJchas r. 

See taoiiCE ... ... ... ... ... 245 


-Dearer in Baroda Court - 


... __ — — Transmission to Bombay High Court for 

execution — Application to execute— hi mitatio n— Civil Procedure Code (Aet V of 
1908),«?ec. 48, and & fell. I, Order XXL V ' 

See Civil Procedure Code 


103 
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EXECUTION — Decree on mortgage — Sale of property — Proceeds insufficient to 
satisfy decree — Attachment of mortgagor's other property comprised in redemp- 
tion decree for the recovery of the balance — Property attached to he sold — 
Transfer of Property Act (IV of 1882), sec* 99 — Civil Procedure Code (Act V 
of 1908), Order XXXIV, \ Bide 11. 

See Civil Procedure Code ... ... ... 248 

— — — Forfeiture clause contained in a decree— Power of the Court to 

grant relief— Landlord and tenant . 

See Landlord and Tenant ... M* l>*« ... 239 

- — — Mortgage — Consent decree between mortgagors and mortgagee — 

Joint management — Equal division of rent and produce — Prohibition against 
partition — Mortgagee competent to grant mirasi lease — Mortgagors to get one- 
fourth of the nazarana ( present ) — Bights of the mortgagors conveyed to the 
mortgagee — Equitable mortgage by mortgagee — Settlement by mortgagee in 
favour of his relations — Suit by equitable mortgagee — Decree — Auction purchaser 
put in possession — Suit by donees under the settlement — Donees entitled to 
possession— -Bights of the parties to be worked out by amicable settlement or by a 
suit — Suit by representatives of auction purchaser to recover one fourth share by 
partition— Plaintiff s entitled to possession of the share as tenants in common — 
Mirasi lease by mortqagee ’s assignee without mortgagors 9 consent — Lease not to 
enure for the benefit of the assignee. 

See Mortgage ... ... „ ... ... 371 

- — — Purchase by decree-holder— Suit to recover possession— Transfer of 

Property Act (IV of 18S2), sec 90 — Limitation Act (2X of 1908), Art. 138 — 
Civil Procedure Code ( Act V of 1908), sec . 47* 

See Civil Procedure Code . . ... ... * ... 452 

— Usufructuary mortgage— DM— Immoveable property — Money- 

decree — Attachment — Civil Procedure Code ( Act XIV of 1882), secs. 2b8, 274 

See Civil Procedure Oode ... ... .. 288 

EXTRADITION — Effect of illegal arrest on tnal of accused— Criminal Procedure 
Code (Act V 0/1898*, sec . 188 ] Where a man is in the country and is charged 
before a Magistrate with an offence under the P^nal Code it will not avail him 
to say that he was brought there illegally fiorn a foreign countiy. 

The piinciple upon which English cases to this effect are based underlies also 
section 188 otthe Criminal Procedure tode (Act Y of 1898). 

Emperor -y. Yin war Damodar Savaekar ... ... (1910) 34 Bom. 225 

FORFEITURE — Decree containing a forfeiture clause — Execution proceeding — 
Power of the Court to grant relief — Landlord and tenant . 

See Landlord and Tenant ... 239 

FRAUD — Evidence Act (I of 1872), sec. 92, pro, I— Sale-deed— Contemporaneous 
agreement — Admissibil ity , 

See Evidence Act ... ... ... ... ... 93 

GENERAL CLAUSES ACT (X OF 1897), sec. 10 —Civil Procedure Code 
(Act V of 1308), Order XXI, Buie 1 — Decree— Payment of money ordered ma 
decree — Payment ordered on a fixed date — Delay hi making payment into Court 
owing to dosing of Court— Payment on the opening day— Practiced] A deciee 
provided as follows . ** The plaintiff should pay, by the 10th day of April 1909, 
to the defendant Rs. 100. If the moneys are not paid by the plaintiff as 
agreed upon, the property in dispute will remain with the defendants by right 
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of ownership and the plaints will have no light of owneishrp over the same. M 
The plaintiff chose to pay the money into Oourh and finding it closed on the 
10th, she paid the money on the 14th April 1909, the dav on which the Oouifc 
re-opened A question having ansen wliethex the payment so made was within 
the terms of the decree, 

Held, that the payment was properly made, foi Cider XXI, Buie 1 of the Civil 
Pi Gcedme Code, 1908, intended to enact and did emet that payment into Court 
was a valid complnnee with the deciee even though the daeiee directed payment 
to the decree holdei 

Wana maed Bavji v Natu w Ait ad Mtteha ... .. (1910) 35 Bom. 35 

GINBBAL CLAUSES ACT (X OP 1897), sec 27 — Service of summons by ieqis~ 
teied post on defendant residing out of Bnhsh hid i — Summons t etui nul ma /l d 
(t Refused to take ** — Civil Procedure Code {Act V of 1908), Order V, Buie 25 
— Practice* 

See Practice ... »*« ... 213 

GIFT — Hindu Law— Adoption — Payment of money to adoptive widow by way 
of inducement ty her to adopt a paVicular boy — Pay ned is a bnbe—Gift by 
adoptee m consideration of sum paid by hu natural fatket —Grift tmahd. 

See Adoption ... ... ... ... * . 169 

— * Suit by a Mahomcdcm to recover a portion of a house — Pnor suits with 
respect to other portions — Eos -judicata — No estoppel by judgment m suit com - 
meneed tffer the gift — Privity in estate — Misjoinder of causes of action — Civil 
Procedure Code (Act XIV of 1882), secs 13, 44 ( b ) 

See Civil Pi ocddupe Code ... ... 297 

GIFT BURDENED WITH AN OBLIGAriON-J7><.jiafco» by donee— Bestnc 
tions on alienation] When it is doubtful, whethei 1 deed embodies a complete 
dedication to 1 religious tiu&l or merdv ck ties a gift of tint p'openv, '.'abject 
to an obligation to po if 01 m ccituin scr/j’es the ipieiLion should be decided by 
reference to the deed itseli Jn the foi nei eise the piopcrty would be in- 
alienable, and in the lattei alienable, subject lo the obligilion, and notwith- 
standing restrictions as to selling 01 mortgaging the slid piopoity. 

Dassa Bamciundea v . Nausinua ... „ 19 l(j) 35 Bom. 15(5 

GOVERNMENT, ACQUISITION BV — Land Acquisition Act {I of \*<H\ see lb- 
Hered ilary Offices Act {Bora Act III of 1S7 1), set s 10 and Id— Alaharh Vo dan 
land — Award — Compensation — Title by advene possession ag unsi Vat t/ulaj -- 
Collector's certificate— Jurisdiction, 

See Lasd Acquisition' Act ... ... ... Lpj 

v LOSS TO— Zhuim — Actio poiaon dis montm cum pci sona— Mara m 

applies to odious ui tort — No ap/du alt on to actions where confraetuu/ obi tguhon 
implied by law— Gove, nmcnb— Employment of shroff to accept It aba Van corns — 

Shroff accepting Shthltn coins tush ad —The coins' ac epted by Mint other.' & 

Loss to Government— Measure of dam iges— Acquiescence or ratification by 
Government " J 

See Actio pebsonalus jioeztue cmr persona ... i2 

» SUIT AGAINST— Civil Procedure Code (Ant XfF of 1832), 

, sec 421 — against Govrrnmuil—Bhagdart and Narco dun Act (Bo 0 * Ai/v 
of 1802) , sec 3 Mortgage of a narv & Collet, tor di daring the m ortqu ge meal id 
Suit against Collector without notice. 

1 See Civil Pruckx>ijbj!» Codl ... ... a> 
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GUJARaT TALTJKDARS* ACT (BOM ACT TI OF im)~L%nd Revenue 
Code (Bom Act V of 1879), see 79 A— Collector, powers of— Summitry eviction— 
Persons m wrong fid po??e^io%\— Possession under a decree of Civil Qowrt — 
Discretion of Collector— Jurisdiction of Civil Court to examine ike order* 

See Land Revenue Code 

*** « * « ... 72 

— — — — * sec 29E — Taluk- 

dan Settlement Officer managing a Tilukda^s estate— Creditor submitting his 
claim — Time taken up before the Tahikdan Settlement Officer — Exclusion of time 
— Limitation Act (XV of 1877) ] B obtained a deciee for money against G, a 
Talukdir, on the 22nd Febraaiy 190 b ind presented bis first darhhasb foi 
execution ou the bfcb Decembei 1903 On the 21st September 1905, G *s estate 
came by notice to be in the mamgement of the Tilukddn battlement Office! 
and *i section 29B of the Gujaiit Talukdars J Act, 1888 B submitted his claim 
to the officer on the 6th Match 1906 but it was i ejected on the 12th August 
1908 B then applied to the Civil Oouit on the 12th Mai oh 1909, and sought to 
bung it within time, by claiming to exclude the period taken up befoie the 
Tilukdari Settlement Officer.*-* 

Held, that the penod m question could not be excluded in computing the 
time for the d it lekast, for sectioi 29E of the Act placed no absolute bar on 
B s light to apply to the Oouit for execution by rei&in of the submission of his 
claim to the Talukdan bettlement Othcei 

Gaispatsing Himatsing o . Bajibhai M ah am ad .. (1911) 35 Bom 324 

.. — . — — sec 31 —Land 

Mevenue Code (Bom Act V of 1879) — TaluJcddri tenure — Want a land (at Sarsa) 

— Alienated land — Attachment of income J Want a lands are lands held by Raj- 
puts or the i epresent stives of Rajputs who, after the Mahomedan conquest of 
Gujeidth, leceived one-iourth of the land of certain villages on condition of keep- 
ing order m those villages The lands were held either rent free or at a small 
quit-rent. 

Where Sarsa wanta land, the income of which is attached in execution of a 
decree, is proved to have been entered as alienated land under the Lind Revenue 
Bode {Bom. Act V of 1879), the Comt may pi amine that it is not land held upon 
Taiukddri tenure in the strict sense of the woid. 

The words <f Talukd&i *b estate ” m section 31 of the Gujeiath Tdlukd irs* Act 
(Bom Act VI of 1888) are used m a technical sense limited to the Tdiukdar’s 
mteiest m the estate held by him by reason of his status as a T dukdar 

Kkodabkm v Chaganlal (1907) 9 Bom L. R 1122 and Bhachnbha v Vela 
JDhan/i (1909) 3k Bom 55, followed. 

The Talukdart Settlement Oftioer v Cuhaganlal Dwarkadas 

(1910) 35 Bom. 97 

HEREDITARY OFFICES ACT (BOM ACT III OF 1874), secs 10 and l^Land 
Acquisition Act (I of 1894), sec . 18 — Makar hi Vatan land — Acquisition by 
Government — Award — Compensation — Title by adverse possession agamst Vatan- 
dars— Collector s certificate — Jurisdiction ] (jertain hnds with buildings there- 
on having b^en acquned by Government uudei the Land Acquisition Act (I of 
1891), the Assistant Collectoi passed an award wheieby he awarded, by way of 
compensations, one sum to the owner of the buildings on the land and another 
to certain Mahar Vatandais on account of the land being Maharki Vatan The 
owner of the buildings having objected to the award, the Assistant Collector at 
the instance of the objectoi refened the matter to the District Court under 
section 18 of the Act 

The District Judge found that the objector had acquired title to the land by 
adverse possession and thus became entitled to the compensation on account of 



1 


general index 


Page 

the land as against the Makar claimants. Subsequently the Collector forwarded 
to the District Court a certificate issued under section 10 of the Hereditary 
Offices Act (Bom. Act III of 1871) that the order for the payment of the com-* 
pensatum to the objector should beset aside ‘in accoi dance with the pro dsioas 
of sections 10 and 13 of the Act/ Theieupon the District Judge, holding tint 
he had no jurisdiction to decide whether the property was Yatai or not m the 
face of the Collector’s certificate, cancelled his order. 

The objector having appealed against the said order, 

Held , res oring the award of the District Court that an award under the Land 
Acquisition Act (I of 1891) was not a decree or order eapaota of execution under 
the Civil Procedure Code (Act Y of 1908) and was therefore not within the 
purview of section 10 of the Hereditary Offices Act (Bom Act III of 1874). 

Held , farther, that the award of the District Couit, which w as the cause of 
the certificate, made it clear that the Mahar’s property Had been acquired by the 
objector by adverse possession before the commencement of the proceedings for 
the acquisition of the land by Government 

Per Curiam « — Even if it could be said th»t there was any danger of the passing 
of the ownership by virtue or in execution of a decree or order in the Land 
Acquisition proceedings it could not be said that that result was arrived at with- 
out the sanction of Government who set the machinery of the Act in motion for 
the acquisition of the land. 

Ndkanth v. The Collector of Tkana (1897) 22 Bom 802; Collector of Thana 
v. Bkaskar Makaden (1884) 8 Bom 234 ; Rachapa v. Amingovda (1880) 5 Bom 
283, referred to 

Laddha Ebrahim and Co. v . Tan Assistant Collector, Poona 

(1910) 35 Bom. 146 


HINDU LAW — Adoption — Payment of money to adoptive widow by way of induce - 
went to her to adopt a particular boy — Payment is a bribe-— Gift by adoptee 
in eonsidetutiou of sum 'paid by his natural father — Gift invalid ■ — Rcvocati on of 
cfftd] 0, the tu'ural father of N, pud a sum of Es. 8,000 to B, a widow, as an 
inducement to her to adopt N. After the adoption B conveyed by way of gift to C 
some lands at Chinch wad and got them transferred to his name. Later on, N 
conveyed m gift the lauds in dispute, which formed paifc of the propeity belonging 
to his adoptive lather, to his natural brother (ihe defendant) m consideration of 
the payment ot Rs.8,000 made by G to B, m exchange for the lands at C Lunch- 
wad, and also having xogard to the benefit he had derived from his adoption 
After the death of N, his sons (the plaintiffs) challenged the gift and sued to 
recover possession of the lands from the defendant : — 

Held, that the transaction amounted to a mere gift which was not supported 
by consideration ; since the payment of Rs. 8,000 to B was vitiated by the fact 
that it was m the nature of a bribe and as such was illegal according to Hindu 
Law ; and even if it be regarded as a debt contracted by C, it could not bind N, 
kooanse it was contracted for an illegil purpose, and secondly, because 
N had by Ins adoption ceased to be C\ son at the elite of his gift to the defend- 
ant and was under no pious obligation to satisfy 0’s debts. 

Held? Luther, that even ^i£ the deed of gift be reg irded as supported by valu- 
able consideration, it could not bind the interest of the plaintiffs, inasmuch as 
the property conveyed formed part of the joint ancestral estate in which they 
took a vested interest by their very birth* 


Held, also, that if the transaction be regarded as one supported by valuable 
consideration on account of the exchange of lands at Chinch wad, it could only 
amount to a sale of the property, and even thou it was not competent to N to 
sc 1 jrn ancestial property to the detriment of his sous, except for an ante- 
immox-al^ ^ ^ b<30n contractyd for & purpose, neither illegal nor 
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Per Cm iam . — Where on a Hindu’*, death ail adoption is made by his widow, 
it must be made by her, without any eoei cion, free fiom any corrupt motive, and 
with an eye solely to the fitness o£ the boy to be adopted to fulfil the religious 
and secular duties binding on a son That object is likely to be £1 ustrated, if 
she is induced to adopt a hoy out of greet for money and pecuniary ^ benefit to 
herself. If she is so induced, the ^ money pxid to her is a bribe, which is con- 
demned by all Smriti wi iters as an illegal payment. 

The texts of Hindu Liw showing that a gift once mate cannot be resumed, if 
it is to a benefactor or to a father, apply only as between the donor and the 
donee and relate to property which it is competent for the donor to give away. 

They cannot affect the joint ancestral estate of a Hindu and his sons. Their 
rights and liabilities are regulated by special texts dexling with that estate ; and 
such of these special texts as relate to gift form exceptions to the general texts 
on the subject. 

Shut Bitab aw Pandit v. Shei Harihab Pandit .*• (1910) 35 Bom, 169 

HINDU LAW — Mitahshara — Inheritance — Paternal uncle’s grandson— ‘Paternal 
uncle *s widow ] Among Hindus in the Bombay Presidency governed by the law 
of the Mitakshara, a paternal uncle ’s grandson is to be profaned as an heir to a 
paternal uncle *s widow. 

Kashi bat «?. Moreshvae Raghunath . — (19H) 35 Bom* 389 

— — —» —Partition— Partial partition — Reunion.'] Out of six co-paieeners 

in a joint Hindu family, three separated under a deed of paitition, from the rest 
who continued joint as before. The Court found on these facts that the last 
three persons either continued as before to be co-parcener^ or they must be held as 
having immediately re-united with each other affcet executing the deed of parti- 
tion. In appeal it was contended that there was no finding by the Court a 4 * to 
an agreement to re~unita"*or any evidence recorded of such agreement 

Held, overruling th^ contention, that the evidence was tint the co-parceners 
agreed to effect not a complete but partial disruption of the co-parcenery, that, 
in other words, three of them separated from the lest ind also inter se and that 
the latter agreed to continue joint. 

Anandibax 17, Habi Sura Pai ... ... ... (1911) 35 Bom, 293 

« — — — —Will — Use of expression “ malllc ” — Widow’? estate — Construction ] 

A Hindu died, leaving a Will by which {inter alia) he appointed his wife as 
residuary legattee in the following words I— 4 * As regards whatever raav remain 
over I appoint my wue Dhancore as the owner (mahb) of the whole thereof, ” 

The management of the property comprising the sud residue was provided for 
by the appointment of two persons named in the Will and certain other 
restrictions were placed on the management of the property by the wife. Finally 
provision was made for the farther distribution of the property after the 
wife’s death. 

Meld, that the widow took a widow 5 s estate and not an absolute estate. 

The use of the expression * tmlik ’ by itself would be sufficient to give the 
widow an absolute estate, but the. knowledge of the testator as to the incidents 
of a widow’s estate and the ordinary notions or customs of Hindus is to be 
considered in construing a Will. 

Motibax. Mithax.au The Advocate Genebau ow Bombay. (1910) 85 Bom. 279 

HOLDING OYER— Transfer of Property Act (IV of 1882), sec, 108— Landlord 
and tenant — Sublessee — Avoidance of lease — Vacant ^possession* 

See Landlord and Tenant ... ... ••• *»* 333 
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I?tT TT ATTOX — Trade ATaeh— Aland bnm 'rt — Id'ntlon — Defendant* improperly re - 
p r^pen duff lhai Cine l ‘s'vc^ (■> l ' <r t -r/ed on bu V'cintffs- Injunction . 

See Trade Mark ... ... ... ... .o* 425 

I M.MOYKABLE PROPERTY. SALE OF — Marketable title to the satisfaction of 
the purchaser s solicitors — Specific performance. 

See Specific performance ... ... ... ... 110 

INAM— Resumption — Suit against Secretary of State for India — Suit for injunction 
— Police — Civil Procedure Code {Jet XIV or 1 8b2), sec. 4 24. 

See Civit, Procedure Code ... ... ... ... 362 


INCOME, ATTACHMENT OF —Gujeraih Talukdors’ Act (Bom. Act VI of 1888), 
see. ?> 1 — land Revenue Code (Bom* Act V of 1879) — Tdluhdari tenure— Wanto 
land $ (at Sarsu) — Alienated hind* 

See Gujeratii Tat.ukdaiis* Act *•« 9 V * « * * {Vi 


INHERENT POWER OF THE COURT— CiiH Procedure Code (Act V of 19C8), 

«a*. 14 1* — Dveece—Irlri I, award of — Discretion of Court — Land Acquisition 
Ael (/ of l>9 1 ) — Caul ihf/.rwinhg the amount of compensation — Payment of 
the amount to claimant — Subsequent reduction in amount on appeal-interest 
over the excess. 

See Civil Procedure Code ... ... ...255 


— — — — - — ■ 27ie Court to add a patty at any stage 

of the suit for the ends of justice. 

See Civil Procedure Code ... ... ... 393 

INHERITANCE— Mifaksham — Paternal unde's grandson — Paternal uncle's widow 
—Hindu law. 

See Hindu Law .** ... ... ... ... 339 


INJUNCTION— Cm/ Procedure Code (Art XIV of 1882), sec. 42-1 — Suit against 
Secretary of State for hidia—Xof ice— Inara— Resumption,'] The plaintiff, an 
Tnamdar of a village, was called upon by ihe Collector to hand over the manage- 
ment of the village to Government officials on the giound that in the events that 
had happened the foam had become returnable by Government. The plaintiff 
thereupon, without giving ihe notice required by section 424 o£ the Civil Proce- 
dure Cede ■ (Act XIV o£ 18r2), tiled a suit against tl<e Secretary of State for India 
in Council for a dculaiation that he was er titled to hold the village in inam, and 
■ for a permanent injunction restraining the defendant from resuming the village. 

JMd , that the suit was bad in absence of notice required by section 424 of 
ihe Uivd Procedure Code (Act XIV of 1882). " V 

Thft term "art ” xma in section 424 of the Civil Procedme Code of 1882 
relates only to the public officers, not to the Secretary of State. 

The egression " no suit shall be instituted against the Secretary of State in 
** ht0lMc ^^v^ry kind, whether for injection 


arer juiAiujSi a.— yv nero tiiere is a serious iniurv so immhimrF 

fom be prevented by an iumediaie injunction, a donrt will not be debarred 
fiom entertaining the suit and issuing the im'imHirm tu.a A .r a8Da J* e<1 

thllThe ^ Vl i^ T « J 101 *® 01 i t0 tIie iwrowdiate need of the inunction 

that the plaintiff has come to the Court for relief before giving the required notfce 

Mower v. local Board of Low Leyton (1877) 6 Ch. D. 347, followed. 

Eecbiiari op Seaib «. Gajaham Keishnabao ... (1911) 35 Bom. 362 
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INJUNCTION — Trade Uorh — PniUdior -- Abandonment — Intention— Defendants 
improperly reprusiid.ng lh*if *helr business to he business cmrlcd on by 

plaintiffs. 

See Tbabb Mark ... ... — ... 425 

INSOLVENCY — Debt entered in schedule Hied by Insolvent — Acknowledgment. 

See Limitation Act ... ... .«• ... ... 883 


INSOLVENT— Criminal proceedings against — Presidency Towns Insolvency Act 
(III of 1909), secs » 17, 103 and 104 — Adjudged insolvent — Criminal proceed- 
ings against the insolvent — Penal Code (Act XL V of 18y0), see. 421 — Sanction 
of Insolvency Court not obtained — Jurisdiction of Magistrate — “ Suit or other 
legal proceedings I interpretation of. 

See Presidency Towns Insolvency Act ... ... ... 63 

— Third persons property token in custody by Official Assignee — Suit 

by stranger — Civil Court — Eight of suit — Presidency Towns Insolvency Act ( III 
of 1909), sees. 7, 86. 

See Presidency Towns Insolvency Act ... ... ... 473 


INSPECTION OP DOCUMENTS — Administration surf — Charge of Solicitors -- 
Solicitor’s lien for costs. 

See Solicitor’s lien for costs ... ... IM 35.3 

INSTALMENTS — ■ Compromise — Decree in terms of the compromise— Application for 
decree — Terms of the compromise opposed to law — Public policy —Default — Pay- 
ment of the whole sum — Deklchan Agriculturists’ Relief Act (XVII 0 / 1879) S see. 

15ff, cL (2). 

See Dekkhan Agriculturists’ Relief Act ... ... ...190 


— — — — Contract — Default hi payment — Waiver— Effect of the waiver!] 

The plaintiff agreed to sell certain lands to the defendants for Its. 1,000 in 
1901 and put the latter in possession thereof the same day. The material 
stipulations in the contract were as follows (1) that the purchase money 
should be paid iron willy by Instalments of Rs, 100 each on a certain day fixed 
in the con truer : \2) Ll:al m c is*> of default in the payment of the first instal- 
ment on the due date, the plaintiff should be entitled to recover it as rent and 
sue for possession of the lands; (3) that, in case of default in the payment of 
any three or four subsequent instalments on the due dates the plaintiff should 
he entitled to recover possession of the lands and claim the unpaid instalments 
as rout ; and (4) that on payment of all the instalments the title to the lands 
should be treated as having passed to the respondent by sale, bub that in the 
meanwhile the plaintiff should continue owner thereof. In 3 90S, the plaintiff 
filed the present suit to recover possession of the lands, alleging default in the 
payment of the instalments which became due in 1904, 1905 and 1906. The 
lower Courts dismissed the suit on the ground that the plaintiff had waived the 
payment of the first two instalments, and probably the third also. On appeal ; 

^ Held , confirming the decree, that as to the first three instalments the plaintiff 
dealt with the defendant in such a way as to show that he did not insist on 
payment on the dates fixed in the eontiact ; that, therefoie, after that course of 
conduct, he was lion warranted in law m enforcing payment according to the strict 
terms of the contract without previous intimation to the defendant to that effect, 
Cornwall v. Henson [1900] 2 Oh. 298, followed. 

Chhagan Buka valad Baeku ... ... ... (1911) 35 Bom. 511 


*T77 Deere# Award on arbitration out of Court — DeJchhan Agricul- 

turists Relief Act (XVII of 1879), sec. I5J5?. 

See Dekkhan Agriculturists 9 Relief Act ... 


... 
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INSTRUMENT 0? PARTITION, MEANING a OF— Undivided brothers— 
Instruments whcrclt; ro-owtur* divide property in severalty — Release — Parti - 
toon— Stamp.] instruments wheiebv co-owners of any property divide or 
agree to divide it in severalty are instruments of partition. 

One of three undivided brotheis agreed to take from the eldest brother, the 
manager of the family, as his share in the family proper, moveable and 
immo'> ejhle, a certain v-f»sh and bonds for debts due to the frruily, and pa^ed to 
the eldest; brother a document- in Hie fo-m of a release. 

Subsequently one of the two brothers passed to the eldest brother a docu- 
ment in the form of a release whereby he and the eldest brother divided the 
remaining family property by the latter handing over to the former securities 
for money. 

A question having arisen as to whether for the purpose of stamp duty 
the said two documents v ere to be treated os ideas ** or instruments of partition. 

Held, that the document h wore instruments oF pcutilion. 

In be Govind Pandtjrang Kamat ... ... (1910) 35 Bom* 75 

INTENTION — Press Aei ( XXV of 1867), sees. 4 and 5 — » Declaration made by owner 
who took no part in managing a printing press — Publication of a seditions 
booh at the press — Penal Code (Act XLV of I860), see. 121 A — Sedition . 

See Press Act ... ... ... .. ... 55 


INTEREST — Civil Procedure Code [Act V of 1908), sec. 14 i— -Decree — Interest , 
award of —Discretion of Court — land Acquisition Act (1 of 1894) — Court deter - 
mining the amount of compensation— Payment of the amount to claimant — 
Subsequent reduction in amount on appeal — Interest over the excess — 
Inherent powers of the Court.'] A sum o± money by way of compensation 
awarded under the Land Acquisition Act (I of 189 1) and paid into Court was 
taken out by the claimant, Subsequently on appeal, the High Court reduced 
the amount of compensation payable to him, but made no order as to interest 
Government then applied to recover from the claimant interest over the excess 
drawn by the claimant from the Court. 

Beld> that the interest claimed should be awarded, inasmuch as the claimant 
had had the benefit of the money belonging to Government in excess of that to 
which the High Court held him to be entitled, and the benefit was represented 
not only by the excess wiongly taken by the claimant from the District Court 
but also the amount of interest which the excess carried, 

Moohoond Lai Pal v. Mahomed Sami Mcah (1 887) It Cal, 184 at p. 4S6 and 
, Cefyind Tainan v. Sahkaram Ramchandra. (Ib78) 3 Bom. 4^, referred to. 

Collector of Ahmeiubau v. Lavji Mtjlji ... (1911) 85 Bom. £55 

Suit for arrears of interest— Mortgage with interest partly in hind 

and partly in cash— Interest when payable — Words amounting to covenant to 
pay year by year — Construction of mot tg age. 

See Mortgage ... ... ... 


INTERIM ORDERS— Presidency Towns Insolvency^ Act (III of 1909), sec. *25— 

Protection order— Previous decisions on applications for interim orders 

Discretion— Practice. 

See Presidency Towns Insolvency Act 


ISSUES — Raising of— Practice.] The practice of raising a number of issues which 
do not state the main questions in the suit but only various subsidiary matters 
of fact upon which there is not agreement between the parties is very embarrass- 
ing. Issues should be confined to questions of law arising on the pleadings and 
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such questions of fact as it would be necessary for the judge to frame for decision 
by the jury in a jury trial at nisi prim in England. 

West End Watch Company v. Beena Watch Company ...(1910) 35 Bom. 425 

JUDG-MEN F-D R BTO R HAVING NO SALEABLE [ NTE REST — Civil Procedure, 

Code (Act V of 1908), Order XXI , Rule 91 — Contract Act (IX of 1872), sec. 18, 
d. (3 ) — Stamp Act (If of 189'l), sec * do — Court-sale— -Diwooerp that the judgment- 
debtor had no saleable interest —Failure of consideration — Suit bp auction 
purchaser for p r t-'sessi(>fi or r -turn of purchase mou a p — Suit not cognizable bp 
Small Carnes Com t — Uusi / •tpr,i document regarded as non-existent* 

See Civil Pbocedube Code ... .. ... ... 29 

JUEISDICTION — Civil Court — Snbor Unate Judge of Second Class — Bombay Civil 
Court Act (XIV of 1809), s<c. 24 — Suit for decla ration — Declaration that an 
adoption was invalid — Claim valued for Court -fee purposes at Its. 130 — Court 
Fees Act \ VII of 1870), sec. 7, cl. (*?;), sub-cU (c), (d^ — Fioperig exceeding 
Ms. 5 5 0JQ in value — Mahomsdan Law — Converts from Hinduism— Custom of 
adoption— Bur len of proof] A suit lo obtain a declaration tba'. an adoption 
was invalid was valued for Court-fee purposes at Es. 130, though the property 
affected by the adoption was more than Hs, 5,00 U in value. It was hi ought in 
the Court of the Subordinate Judge of the Second Ciiss, whose jurisdiction 
extended only to suits involving claims valued under Jts 5,000 (Bombay Civil 
Courts Act, 1889, section 24). It was objected that the Subordinate Judge had 
no jurisdiction to entertain the suit:— 

Held, that the Subordinate Judge was competent to fry the suit. 

Sangappa v, Shivhasava (1889) P. J. p. 98 and Bai Rewa v. Xeshavram 
Dulavram (1895) P. J. p. 228, followed. 

The Mahomedan Law does not recognise adoption. Hence, where a Hindu 
■n e.»n \vii»*d lo M'l'Imm.cd.nu'sx, the presumption is that as a necessary coli- 
seum :lv oE oo. wixiyn tlr' Li ' T of adoption recognised by Hindu Law has been 
ah iiMoUid by him. H> vfio alleges tiiat the usage and law in question had 
been retained must prove it. 

Bu Machhbai v. Bai Hie bai ... ... ... (1911) 35 Bom. 264 

— Court — Consent of the parties as to jurisdiction — Suit of value 

beyond the jurisdiction of the Court — Trial of suit — Jurisdiction cannot be 
questioned aop ‘I — D-Ue^e Act (I of 1872), sec. 58.] The plaintiffs filed 
a suit for iuN.V.on in the Co mt of the Subordinate Judge, First Class, valuing 
their claim at an amount which made the suit triable by that Court alone. The 
Judge, however, made over the trial of the suit to the Joint Subordinate Judge. 

In the latter Court, neither party raised any objection on ^the ground of 
jurisdiction ; nor was any issue raised relating to it. The trial proceeded on 
merits ; and a decree was passed in favour of plaintiffs. The defendant appealed 
to the lower appellate Court, where lie, for the first time, raised the question of 
jurisdiction on the strength of the market value stated in the plaint^ The 
obj oc t ion was overruled, On appeal : — 

Held , that the market value stated in the plaint) primu. facie determined 
the jurisdiction. 

Held, further, that as neither party raised any question as to want of 
jurisdiction in the first Court, and as they by their conduct and silence treated 
the market value to be of the amount sufficient to give jurisdiction to the 
Court, they dispensed with proof on the question by their tacit admissions, and 
thus the principle of law laid down in section 58 of the Indian Evidence Act 
came into operation and prevented the result of the statement of the market 
value in the plaint. 
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As a rule, parties cannot by consent give jurisdiction where none exists. 

This rule applies only where 'the law confers no jurisdiction. It does not 
prevent parties from, waiving inquiry bv the Court as to facts necessary for the 
determination of the question as to jurisdiction, where that question depends 
on facts to be ascertained, 

Jose Antonio a. Francisco Antonio ... ... (1910) 85 Bom. $4 

JURISDICTION— La*d Acquisition Art (I of 1801), mc. 18 — Hereditary Offices 
Art (Bom. Ill of 1874), secs. 10 and 13 — Mdharhi Vatan land- — Acquisition by 
Government — Award — 'Compensation— Title by adverse ‘possession against Vatan- 
dars — Coll ectofs c ertificate • 

• See Land Acquisition Act ... — ••• 146 

- — i — Order as to disposal of property — On appeal to 

the Sessions Coart the order left un tone he 1 —Application to the District 
Mauhtmte to revise the order — Criminal Procedure Code (Act V of 1898), 
sec. 520. 

Sec Cbimin.il Procedure Code ... ... * ... ... 253 

— — — P residency Towns Insolvency Art ( III of 1909), sees. 17, 103 

and 104 — Adjudged t^sofaeni— Criminal proceedings against the insolvent— 
Peml Code (Act XIV of I860), see. i'?A— Sanction of Insolvency Court not 
obtained— Jurisdiction of Magistrate— Ci Suit or other legal proceeding,” 
i tiler probation of. 

See Presidency Towns Insolvency Act ... ... ... 63 

— -Suit to recover poises Aon — Dismissal of suit — Ap peed— Applica- 
tion for withdrawal of suit with leave to bring a fresh suit — Civil Procedure 
Code (Art V of BOS), Order XXI//, Order XLI , Buie 11. 

See Civil. Procedure Code ... ... ... ... 261 

WOYbL— Lease for 99 year*— Village of Ghathoo per— * Alienated” village — Agri- 
cultural lease — Buildims erected by occupiers on their respective lands -Extra 
assessment levied by Government— Bight to levy extra assessment not parted 
with under the kowl -Bombay Land Revenue Code (Bom. Art V of 1879), 
sec. 3, cl. (19). 

See Land Bevenue Code ... ... ... ..462 

LAND ACQUISITION ACL 1 (I OP 1894 ) — Court determining the a aonrd of com 
pensation? — Payment of the amount to claimant — SrJ.s gwnt r,..! action in ah; ou ic- 
on appeal — Interest over the excel# — Discretion of Conn — Cent Tro'jed'tre Cede 
{Act V 0/1908), sec. 144 '—Inherent powers of the Court. 

^Interest ... , ... ... 255 

— — »SEC. 18 — Hereditary Offices Art (Bom. 

Act III of 1871), secs. 10 and IS—Mahar/ci Vatan land — Acquisition by 
Govenmend — Award — Compensation— Title bv adverse possession against Vatan- 
dars— Collector’s certificate— Jurisdiction.] Certain land with buildings thereon 
having been acquired by Government under the Land Acquisition Act (I of 
1894), the Assistant Collector passed an award whereby he awarded, by way of 
compensations, oue sum to the owner of the buildings on the land and another 
to certain Maiiar Vatan dars on account of the laud being Maharki Vatin. The 
owner of the buildings having objected to the award, the Assistant Collector at 
the instance of the objector referred the matter to the District Court under 
section 18 of the Act. 
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The District: Judge found that the objector had acquired title to the land by 
adverse possession and thus became entitled to the compensation on account of 
the land as against the Mahar claimants. Subsequently the Collector forwarded 
to the District Court a certificate issued under section 10 of the Hereditary 
Offices Act (Bom. Act III of 1874) that the order for the payment of the com- 
pensation to the objector should be set aside in with i\ nr ■ . faions 

of sections 10 and 13 of the Act. Thereupon t L t i : , Jl; v n.d lb ^ that 
he had no jurisdiction to decide whether the properly was v aian or not la the 
face of the Collector’s certificate cancelled his order. 

The objector having appealed against the said order, 

TIM? restoring the award of the District Court that an award under the Land 
Acquisition Act (I of 1894) was not a decree or order capable of execution 
under the Civil Procedure Code (Act "V of 1908} and was therefore not within 
the purview of section 10 of the Hereditary Offices Act (Bom. Act III of 1874). 

Held} fuither, that the award of the District Court which was the cause of 
the certificate made it clear that the Mahar s property had been acquired by the 
objector . by adverse possession before the commencement of the proceedings for 
the aequisifion. of the land by Government, 

Per Curiam . — Even if it could be said that there was any danger of the 
passing or the ownership by virtue or in execution of a decree or order in the 
Land Acquisition proceedings it could not be said that that result was arrived at 
without the sanction of Government who set the machinery of the Act in motion 
for the acquisition of the land* 

mhanth v. The Collector of Timm (1897) 22 Bom. 802; Collector of T liana 
v. B kasha r ATaJiudev (1881) 8 Bom. 234; Bacham v. Aminqovda (18801 
5 Bom. 283, referred to. ' y 

Laddha Ebrahim and Co. v. The Assistant Collector, Poona 

(1910) 35 Bom. 146 

LAND REVENUE CODE (BOM. ACT V 03? 1879 )~GnUrath Taluhdars Act 
(Lorn. Act 1 1 of 1888), sec. 31 — TaluJcdari tenure — Wanta land [at Bursa)— 
Alienated land — Attachment of income. 

See Gujerath TaLuedars Act ... ... t # 97 

— 777777“ ™~Z 771 “ — SE <2. o, cl. (19) — Village 

f Ghatkooper—K owl (lease) for 99 years— “ Alienated ,J village— Aqricidtural 
lease— Buildings erected by occupiers on their respective lands— Extra assess* 
ment levied by Government — Bujht to levy extra assessment not parted with 
'under the kowl ] The howl (lease) of the village of Gliatkooper in the Thana 
District granted by Government on the 31st December 1845 for 99 years pro- 
vided inter alia that the grantee should pay to Government annually a fixed 
sum with respect to the land which had already been under cultivation and 
c * that as to waste lands, the grantee should bring them all into cultivation 
wiUiin 40 years and on the expiration of that period the full assessment, accord- 
ing to rim prevailing usage of the eountiy should be collected annually from the 
grantee on such land as might be under cultivation as well as on such quantity 
as might remain waste put of the present waste, entered in the public accounts.” 

The hotel further provided that u In respect of the abovenamed village you 
(grantee) are to consider yourself as a farmer thereof. You arc therefore to 
exercise the authority vested in farmers by Chapter VI of Regulation XVII of 
1827 or such as may hereafter be vested in them by any new enactment, shall 
also be exercised by you, and in the event of your acting contrary to the above 
said enactments, you will be subject to such penalties as are now or may 
hereafter he provided for by Begulations.” 

£ 1403— “8 
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Subsequently some of the occupants of the village having built upon their 
respective lands, Government levied extra assessment from them under the 
provisions of the Bombay Land Bevenue Code (Bora, Act V of 1879). Tho 
grantee under the howl himself claimed the right to levy extra assessment on 
the ground that the village was an u alienated ” village within the meaning of 
clause (19) of section 3 of that Code and was, therefore, not liable to the 
provisions of the Code. He, therefore, applied to Government for a refund 
either wholly or in part of the extra assessment collected by thorn and the 
Government having lefustd to giant his lequest, he brought a suit against the 
Secietary of State ior India in Council praying (1) for a declaration that (or) the 
extra assessment imposed by the defendant upon lands appropriated for building 
sites in the village was illegal, ( b ) the Bombay Land Revenue Code (Bom Act 
Y of 1879) was not applicable to the village, and (c) the resolution of Govern- 
ment to the effect that the howl was agricultural was erroneous, (2) that the 
defendant be restrained by a permanent injunction from levying the extra 
assessment, (3) that in the event of its being found that the Government were 
entitled to levy the assessment, it be declared that the plaintiff was entitled to 
receive the same, and (4) that the amount, if any, received by the defendant on 
account of such assessment be awarded to him. 

The Court dismissed the suit. 

Held, on appeal, that having regard to the terms of the howl, it was a lease of 
the revenues of the village on certain conditions. The object of the lease was 
agricultural and Government never parted with their rights so far as the right 
to build was concerned. 

The howl was no more than a lease. The Government parted with their 
rights as lessors in favour of the grantee as lessee and imposed upcn him 
certain conditions, none of which brought the contract within the definition of 
the term “ alienated ” village in clause (19) of section 3 of the Bombay Land 
Revenue Code (Bom. Act Y of 1879). 

The clause in the howl, that the gi an tee was to consider himself a farmer of 
the village and was to “ exercise the authority vested in farmers by Chapter YX 
of Regulation XYII of 1827 or such as may he heieafter vested in them by any 
new enactment shall be exercised by you and you will be subject to such 
penalties as are now or may heieafter be provided for by Regulations,” brought 
the village within the operations of the provisions of the Bombay Land Bevenue 
Code (Bom. Act Y of 1879). 

Haji Abdulla v. Secretary of State foe India ... (1911) 33 Bom. 462 

LAND REVENUE CODE (BOM. ACT V OE 1879), sec. 79 A— Gujarat Taluh day i 
Ac t (Bom, Act VI of 1888) — Collector, powers of — Summary eviction — Persons 
in vjrongful possession — Possession under a decree of Civil Court — Diwiefion 
of Collector — Jurisdiction of Civil Court to examine the order.] The Talukdiri 
Settlement Officer of Gujarat in exorcise of his powers as Collector under section 
79A of the Land Revenue Code (Bom. Ace Y of 1879) authorized the summary 
eviction of a person who was in possession of land under tho decree of a Civil 
Court. In a suit brought to set aside the ordor— 

Reid, that the powers given by section 79A of the Land Revenue Code, 1879, 
could only be exercised in cases of wrongful possession. 

Reid, also, that no finality was given to the Collector’s decision by the Land 
Revenue Code or Gujarat Talukuari Act : and the jurisdiction of the Civil Court 
to decide whether the person evicted was in rightful possession was not excluded. 

Tue Taiukdari Settlement Officer, Gujarat v. Umushajnkar 
2SAE3IBA* Pahdya (1910) 35 Bom. 72 
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LANDLORD AND TENANT — Forfeiture clause contained in a decree — Execution 
proceeding— Power of the Court to grant relief ] The principle that Coarts of 
equity will not forego their power to grant relief against forfeiture m the case 
of non-payment of rent whore the relations of the parties are those of landlord 
and tenant, merely on the ground that the agreement between them is embodied 
in a decree of the Court, applies alike to a suit to enforce a decree and to 
proceedings in execution. 

Krisknabai v. Mari (1906) 31 Bom 15, explained. 

Balambhat v . Vinayak Ganpatrav ... (1910) 35 Bom, 239 

— ■ — - - — —* Sub -lessee — Avoidance of lease — Vacant possession 

-lidding over— Transfer of Property Act (IF of 1882), sec* 108] The 
plaintiffs were lessees of a godown tor one year from 1st April 1908, at a monthly 
rent. From 1st May 1908 they sublet it on the same terms for the remainder 
of their lease to the defendant who used it for storing bags of sugar. On 5th 
December the godown. was partially destroyed by fire, and a quantit y of sugar 
therein considerably damaged. The defendant’s insurers came in to take charge 
o£ the salvage, but soon after sold the remains of the sugar to G. M., and the 
latter then took possession, and continued in possession, sorting the sugar until 
16th February 19 U9. ^Meanwhile on 10th December the plaintiffs had written 
to the landlord advising him of the fire and of their termination of the lease in 
consequence. The landlord, however, insisted on their liability to pay rent 
until such time as vacant possession should be given to him. The defendant, 
in answer to a bill ior rent, wrote to the plaintiffs to the effect that he had 
terminated his lease on account of the fire, and would not pay more than the 
proportionate rent for the fiist 5 days of December, As, however, vacant 
possession was not given until 16th February (on which day G. M. went out of 
possession) the plaintiffs sued the defendant for rent and for use and occupation. * 

Meld, that the plaintiffs could not exercise their option to terminate the lease 
until they put the landlord into possession. If the avoidance of the lease under 
section 108 (e) of the Transfer of Property Act (IV of 1882) was effectual 
without surrender of vacant possession, the plaintiffs by failing to give vacant 
possession were holding over after the termination of their lease and were liable 
for rent under an implied monthly tenancy on the same terms as before. If the 
avoidance was ineffectual, the lease continued until put an end to by mutual 
consent. 

Meld , further, that the abandonment to the insurers by the defendant was 
effected for his benefit, and, in the absence of evidence that the insurers and 
their vendee G. M. kept the sugar in the godown in spite of protests by the 
defendant, the ^ latter (as between the plaintiffs and the defendant) must he taken 
to have been in occupation either under his original tenancy or under a similar 
one resulting from his holding over. 

Sidick Haji Hoosein v, Bruel & Co. ... ... (1910) 35 Bom. 333 

LEASE — Avoidance of lease — Sub-lessee — Vacant possession — Molding over — Land - 
lord and tenant — Transfer of Property Act (IV of 1882), sec. 108. 

See Landlord anb Tenant - ... ** •«« ... 333 

Mirasi lease by mortgagee's assignee without mortgagor's consent — Lease 

not to enure for the benefit of the assignee » 

See Mortgage ... ... ... ... 37l 

— Village of Ghatkooper — Howl (lease) for 99 years — ■“ Alienated 99 milage — 

Agricultural lease — Buildings erected by occupiers on their respective lands — 
Bair a assessment levied ly Government— Bight to levy extra assessment not 
patted with under the kowl — Bombay Zand Revenue Code (Bom. Act V of 1879), 
sec* 3, cL (19). 

See hum Revenue Code 
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Llfj^^Beeree^RTeeution^AmcIimeni^Jpplimtion to raise attachment by a 
thtTjl person Court declaring lien in his fovour — ^Property sold subject to Hen — 
Third party suing the auction-purchaser far amount of lien — Auction purchaser 
can question the existence of lien— Civil Procedure Code (Act XIV of l$m 
secs. 282, 287* J h 

See Civil Procedure Code 

*«* *** 

---Solicitor’s lien for costs— Charge of Solicitors— Inspection of documents— 

Administration suit. 

See Solicitor's lien eor costs ... 

**• *»* «»« 

LIMIT AT ION —Execution proceedings— Decree in JBaroda Court— Transmission 
to Bombay High Court for execution— Application to execute — Civil Procedure 
Code ( Act V of 1908), sec. 48, and Sch. I, Order XXL 

See Civil Procedure Code 

• ------ ©M/anU TaluMurs' Act (Bom. Act VI of 18S8), sec. 29E —Ttiluh- 

dari Settlement Officer nianagmg a Tdlukddr's estate— Creditor submitting his 
claim— 1 me taken up before the TaHuMdri Settlement Officer— Exclusion of time. 

See Gujarat Taeukdaes' Act 

2T - 18 /. 7 >- SEC - l °— TPM— Trustees— Suit by testator’s 
— and ownership of the residue of testator’s estate 


r " "fr"; nve trustees were appointed and it provided as 

follows Out o£ these five (trustees). Dave GaviUa.ilcai lvnsLl i lud nw 
nephew (plamtifts son) Desai AI ojiLil Premanand should both -join and take 

aud wit h m> ; death in accordance with the above will, 

and with the consent ot the remaining trustees, they are to disroso of the 
properties m accordance with what is written in the above will, and should any 

am to do’tfo ime andVrrr 1 '!' 01 ' ^7”? eft \ rt to the said dispositions, they 
they may have to do to Lay out the will/ 1 ™ P ' Wer t0 d ° what6ver 8lse 

o hJ^ h +i y T- 190 ?iS ie * pl ! h i tifF 1 llflvills 1)m ^ t a snit f or the declaration that 
she was the heir of the testator, her brother, and as such owner of the residue 

SrtfS™ adml " lsterl "g llis property under the will and for the recovery 
rf the residue, a question arose as to whether the suit was time-ban-ed on the 

a™».sufi2r 

r^- 

10 of the Limitation Act (XV of 1877). ^ ° 14 wrti,m t3ie sc0 P e of section 

Mojilal Pbemaitand v. Gaveishankae Kushaui ... (1910) 85 Bom. 

in Britui l^diZZc^rZ }^~r? 0 ^ H -^ te ^K e { a i io ^~OouH 


Chanmaiapa Chbkbasapa v. Abdue Taeab 


(1910) 8o Bom* 189 
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LIMITATION ACT /XV OF 1877), sec. 19— Contract Act (IX of 1872), 

208 and 209 — Suit to recover money —Acknowledgment by defendant's Gmnasta 
(agent) after his death — Death of the defendant not known to pi a in tiff— Limita- 
tion .] Plaintiffs 7 firm had dealings with one Haji Usman from the 5th January 
1901 fill the 25th October 1903. Haji Usman’s business was managed by a 
Gumasia. (agent). Haji Usman died in or about March 1903, and the plaintiffs 
had no knowledge of his death. On the 2nd June 1903 the Gumasta wrote to 
the plaintiffs a post- card stating, “you mention that there are moneys due* 
as to that I admit whatever may be found on proper accounts to be owino- by 
mo ; you need not entertain any anxiety.” On the 30th May 1906 the plaintiffs 
brought a suit against the managers of Haji Usman’s estate to recover a certain 
sum of money on an account stated. 

The defendants pleaded the bar of limitation on the ground that there was no 
acknowledgment of the debt by a competent person. 

Held, that the suit was not time-barred. The Gumasia s letter of the 2nd 
June 1903 was an acknowledgment within the meaning of section 19 of fhp 
Limitation Act (XV of 1877). 

The case fell within the provisions of sections 208 and 209 of the Contract 
Acr, (IX of 1872). The termination of the Gnmnstafs authority, if it did 
terminate, did not take place before the 2nd June 1903 as the plaintiffs did not 
know of the principal’s death, and the Gumasta was bound under section 209 to 
take, on behalf of his late principal, all reasonable steps for the protection and 
preservation of the interests entrusted to him. 

Ebrahim Haji Yakub r. Chunilal Lalchand ... (1911) 85 Bom. 302 

— " * "■ 1 Arts. lo2, 1 4 4 Ho rig ag e — - Third person 

redeeming the mortgage at mortgagor" s desire — Sale by mortgagor of his rights 

Sate- deed unregistered — Sole-deed could be looked ad for evidence of payment of 
money— Suit by mortgagor to redeem ignoring sale— Lienor’s rights— Adverse 
possession by lienor — Registration Act (III of 1877), sec. 17 — Evidence Act ( I of 
18; 2), sec, 91.] The plaintiff mortgaged certain property with possession with 
defendant No. 1 for Bs. 601, on the 4th April 1873. (in the 25th November 
187S, defendants Nos. 2 to 4, at the request of the plaintiff, paid off the mortgage 
to defendant No. 1; and for the sum so paid and for a further payment of 
iis. 50, the plaintiff sold the piopeity to defendants Nos. 2 to 4. The docu- 
ment as to the sale was not registered ; but ever since the purchase, the 
defendants Nos. 2 to 4 were in possession as owners. In 1907, the plaintiff 
died a suit to redeem the mortgage of 1873. The defendants Nos. 2 to 4 
set up in reply the sale of 1878 and contended that the suit was barred by 
limitation : — 

Held, that the sale* deed being unregistered could not he looked at for proving 
the sale, but it could be looked at as evidence of payment of money. 

llahadnappa bin Danappa v. Dari bin Bala (1 875) P. J., p. 299 and Waman 
Ramchandra v. Dkondiba Xrishnaji (1879) 4 Bom. 120, followed. 

Held, further, that the redemption having been made by the defendants 
for the plaintiff with his knowledge and consent, they became entitled to hold 
the property as lienors and the plaintiff could not recover it from them without 
paying the amount of Rs. 651. 

Mahomed Shmisool v. Shewu.hr am (1874) L. R. 2 I. A. 17, followed. 

Held, further, that the defendant’s lien was alive for twelve vears after 
1878, that is, up to the year 1890 (Article 132 of the Limitation Act of 1877) ; 
that when ^that period expired, the lien was gone and their possession after 
that was without any right 5 and that their title by adverse possession was 
perfected in 1902, 
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Barndmidm Yeslivcmi Sirpotdar v. SadasJdv Abaj i Sirpotdar (1888) 11 Bom. 

422, explained. 

Held, therefore, that the plaintiff’s suit was barred by limitation. 

Sambihj best Hanmanta v. Nam a bin Nabayan ... (1911) 35 Bom. 438 


LIMITATION ACT (XV OF 1877), Abts- 142 and 144 — Suit to recover possession - — 
Dispossession — Discontinuance of possession — Possession as an agent of 
m inors-~~D ec ree by the minors on attaining majority against the agent for 
possession of the properly — Decree not executed and barred by limitation — 
Agent wrongfully dispossessed by a third, person — Money decree against the 
original owners — Decree-holder seeking to attach property — Adverse possession — 
Civil Procedure Code ( Act XIV of 1882), sec. 283.] N died in 1879 leaving 
behind, him two minor sons R and 11, and a mistress A. The latter looked after 
the minors and managed their property. When they arrived at the age of 
majority they found that A claimed the property in*her own right. In 1891, 
R and D sued A for the possession of the lands and obtained a decree on the 
30th of August 1892, which was confirmed on appeal on the 15th of June 1894. 
This decree was sought to be executed on the 26th June 1897, but the 
application was dismissed as barred by limitation. A was then wrongfully 
deprived of the possession of the property by V, who sold it to B in 1898. B 
mortgage^ the property to E in 1900. In the same year, the plaintiff obtained 
a money decree against E and D, and in execution of it he had an attachment 
placed on the property, but the attachment was removed in 1904 at the instance 
of B and E. In 1205, the plaintiff brought a suit for a declaration that the 
property was liable to be attached and sold in execution of his decree against 
E and B. ihe defendants B and E contended that the suit was barred under 
Article 142 of the Limitation Act, 1877, # inasmuch as neither the plaintiff nor 
his predecessors -in -title E and I) wore in possession of the property within 
twelve years preceding the suit, 

Held , that the suit having been brought by the plaintiff, under section 283 
of the Civil Procedure Code of 1882, to establish his right to attach and sell 
the property in dispute as that of his judgment- debtors E and D in execution 
of his money decree, all that he had to prove was that on the date of attach- 
ment the judgment-debtors had a subsisting right to the property : and that 
the suit must, therefore, be tried as if it were a suit for possession by the uid°’- 
ment-debtors. r J 0 ” 


Held, also, that as A’s possession must be deemed to have begun in 1879 as 
that of bailiff or agent for the minors E and D and to have continued as such 
until alter they had arrived at the age of majority, and as there had never been 
an V dispossession by A of E and D while they had been, in possession, in a suit 

W St i^^ P l e A ke decided by the application, not of 

Article 142, but of Article 144 of the Limitation Act, 1877. 


v i Vt ,i 1 flowed; Taylor v. Horde Sm. L s &, 

) 0 ' lyjL I d o ' ’ P£ 0 6 fi> G4 . 5 ’ £ ol] w e <I 5 Lallubhai Bapubhai v. Man- 
ftoS fo£wed.° m ‘ P ' 4lS)fol]owed ’ aild Vaioba v. Krishna (1879) 

JeW, forttsr, that though the decree for possession, obtained by R and D 
incapable of execution by reason of their failure to apply 
to the Court for its execution within the period prescribed by tbe law ? of 
tatatwn, the right est . abl i lsb f d , b 7 remained and though that right could 
not be enforced as against A by execution through the Court, the decree- 
holders could enter by ousting any trespasser, A included. 

Smdu y. Naha (1890) 15 Bom, 238, followed. 
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Held, therefore, that there having been no allegation of possessoin in R and 
D lost by dispossession or discontinuance of V- 1 - 4% ' o put for- 
ward having been a title in them established" ' * ' . A and a 

wrongful possession obtained from her after . ‘ ■ whom B 

and^ R claimed, the limitation applicable to the suit was that provided by 
Article 144, not Article 14*2, of the Indian Limitation Act (XV of 1877). 

Fahi Abdulla v. Babaji Gmgaji (1890) 14 Bom. 458 and Ganqa aval Nagu 
Kaval Mhatra v. Nago Dhaya Mhatra ( 1887) P. J. 242, followed. * 

Per Heaton, J. —Article 142 of the Indian Limitation Act (XV of 1877) has 
no application to claims which neither in form nor in terms are claims to 
possession, made necessary by reason of dispossession or discontinuance of 
possession. It is a general principle that anyone suing in ejectment must 
prove possession within twelve years : the reason for this, however, is that 
possession is commonly the effective assertion of title which is relied on ; but 
it is not the only one. There is another which in some cases is equally good, 
and that is an assertion of title made in Court and established by a decree. 

That is good against those who are party -defendants to the suit ; and if the 
same title is re-asserted and made good in a latter suit against other opposing 
parties, it is good against them also and entitles to possession whether the title- 
claimant has or has riot been in possession within twelve years, unless the 
opponent can defeat the title by adverse possession. 

Yasudeo Atmaram Joshi v, Eknath Balkbisbna Tiiite -.*(1910) 35 Bom. 79 

LIMITATION ACT (IX OP 1908), sec. 19- — Debt entered in schedule Jiled by 
Insolvent — Acknowledgment — Limitation.] Where an Insolvent has written 
down a debt in his schedule, as owing that debt to a named person, and has 
signed the schedule, that is a sufticienr. acknowledgment, endm* Mdion 19 of the 
Indian Limitation Act (IX of 1908), to extend, the period of limitation. 

Chobey Shrigopal Chiranjilal v. Dhanalal Ghasiram:.,o (1910) 35 Bom. 383 

— — - — — Art 138 — Purchase by decree-holder — Suit 

to recover possession — Execution — Transfer of Property Act (IV of 1882), sec. 

90 — Civil Procedure Code ( Act V of 1908), see. 47. 

See Civil Procedure Code ... ... ... ... 452 

— — — * Art. 171 — Partition suit — Death of a party 

— Abatement — Application to set aside the abatement— Limitation of sixty days . 

See Civil Procedure Code ... ... ... ... 393 

MAGISTRATE — ■ Inquiry— Criminal Procedure Code (Act V of 1898), sec. 209 — 

The i,oi>e not { o./, hdtted, to the Court of Session for want of sufficient 
grounds— Appeal against the order — Order reversed by the Sessions Judge — 
Commitment token to be made — Discharge of accused. 

See Criminal Procedure Code ... ... ... ... 163 

Order as to disposal of property— On appeal to the Sessions 

Court the order left untouched — Application to the District Magistrate to revise 
the order — Jurisdiction — Criminal Procedure Code ( Act Y of 1898), sec. 520. 

See Criminal Procedure Code ... ... ... ... 253 

MAXIABKI VAT AN LAND — Land Acquisition Act (I of 1894), sec. 18 — Hereditary 
Offices Act {Bom. Act 111 of 1874), secs. 10 and 13— Acquisition by Govern* , 
meat— Award — Compensation — Title by adverse possession against Vaiandars — f ; 

Collector's certificate — Jurisdiction. ■ , , ‘ - , ’ 

See Hereditary Offices Act ... ... 146 
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J\1ATI0MEDA5T LAW — Adoption by a convert from Hinduism— Custom of adop- 
tion — Burden of proof . J The MaliometLin Law does not recognize adoption. 
Hence, where a Hindu is converted to Mahomedani&m, the presumption 
is that as a necessary consequence o£ conversion the law of adoption recognized 
bv Hindu Law nos been abandoned by him. He who alleges that the usage and 
law ni question had been i clamed must pi ova it. 

Bn ATacfiibai V . B_u Hiebai ... (1911) 35 Bom 294 


. — — — Dower — Prompt doioei — Payment of — Restitution of con- 

) ugal rig ids — Consummation of marriage — Suit for pi om pt don't t not premat iu e 
before consummation.] Under Mahoinedan Law, the Court may hold that the 
whole of the dower is exigible, m eases wheie no specific amount ol the dower 
has been deelaied exigible and theie has been no evidence o f what is customary. 

Fatma v Sadruchn (1805) 2 Bom. II. C. It 291, followed. 

Prompt dowei, ( i . e rnuajja Z), is payable immediately on the nnr n >ge taking 
place, and it must be paid on demand. It. is only by payment or the piomjU 
dower that the husband, is entitled to consummate the man iage or enforce hi» 
conjugal riirUts. There foie the light to restitution, so far fiom being a condi- 
tion precedent to the payment of prompt dower, arises only after the dower has 
been paid. 


Ranee JChejoorunhsa v. Hanes Ryeesunissa (1870) 13 W. It. 371, followed. 

IIusseiskius’ Sardabkhan v. Gtjlab Kuatuh ... (1911) 35 Bom. 386 

— Gift — JSTo estoppel by judgment in suit commenced after 

he gift . 


See Civil Procedure Code ... ... ... ... 297 


— — — Minor — Right to sell minor's property- — FfeccssHy — Bond 

fide pa, chase* without notice] By a deed of conveyance dated 19th Jan uaiy 
1901 one N. put ported to convey on behalf of heiscdf and her minor son, the 
plaintiff, certain imuiovcab’o property to the defendant for the co isideiati on of 
B-s. 7,000. On the ‘arne day N. pas&ed an indemnity bond m favotu of (he 
defendant indemnifying hun agunst the claim of the pbdutiH. The piainiill: 
sued to hive the said deed of conveyance declared void and fora declination that 
the plaintiff was untitled to tho whole of the pioperty puxporte t to bo conveyed. 


Rdd, the plaintiff was entitled to succeed on the giound=> that ^1) there was 
absolutely no evidence that the &jlo was m any way necessai y for the niainten- 
nnod of the minor, (2) tho purchaser was not a bond fide piuoha&or without 
notice oi the plaintiff's lights. 


4 he purchaser of an estate who takes with notice of a breach of trust is in 
the same position as the vendor who committed the breach of trust 

Fakibtjdbis *. Abbot, Huusur ... ... ... (1910) 35 Bom. 21? 


MA^I.ATDARS COURTS ACT (BOM ACT II OF 190(5), secs. 19. 23 (1) W- 
Ciou Procedure Code (Act V of lUtvS), bec . llo-IW.^iv, suit,— Decree of Ihe 
Mamhttdur wwsxm tie suit— Application to the Collector— ReoM-jn—JXon- 
’i PTT l ,UJM T d re ' JU ! ar WW* ofjaet—Rmiy in Revenue Record. 1 
l+ 0 T.‘ ftC if i f^'. niltW seC - CI011 I 8 , 01 " tU0 MuuUldini* Comte Act (Bom" 
4. rb f . 1S not ‘‘uuiomed lo mtei fere with the findings of fact of the 
HlamkhLor m a possessoiy suit, (lie findings being ou their face le^al and 
regular and arrived after a consideration of tho evidence on lccord. ° U 

The provisions of clause (2) ot section 23 of the Act, which empower the Collector 
t j interfere oy way of lovision when be considers any proceeding, findinsr or order 
in a suit to be improper, must be haimonized with the nrovision m cl a ufe m that 
there shall be no appeal from any cider passed by a Mamlatdar. W ‘ L 4 
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Seville : the "word c improper * in clause (2) of section 23 of the Mamlatdars* 
Courts Act (Bom Act II of 1906) has no dnTeient meaning from the word 
‘ irregular ’ occurring m the expression 4 irregularity * m section 115 of the Civil 
Procedure Code (Act V of 1908). 

The entry of <t pei&on’s name as owner or occupier m the books of Revenue 
Authorities is not in itself conclusive evidence either of title or possession. 

Fatina hom JSfuli Sahel v. Darya. Sahel (1S73) 10 13 mi. H, C. JR. 187 at 
p. 189 and Bhagoyi v. Bapuji (1888) 13 Bom. 75, refeiied to 

Kashi rvm Massing- v Bataeaai ... ... ... (1911) 35 Bom. 4B7 

MARKETABLE TITLE — Sale of immoveable property — Marketable title to the 
satisfaction of the pm chaser s solicitors — Specific performance . 

See Specific perfoehan oi ... ... ... ...110 

MARSHALLING OF SECURITIES — Mortgage — Mortgagee failing to pay a, part 
of consideration as provided in the mortgage-deed — Failure of consideration — 
Subsequent payment cannot be taken as part of mortgage-debt— Transfer of 
Property Act \JV o/ 1882) secs 58, 81, 88. 

See Moetg vgh **o «*» 395 

MAXIM— ACTIO PERSONALIS MORITTJR # CUM PERSONA— Maxim 
applies to actions in tort — No application to actions where contractual obligation 
implied hu law— Government — Employment of shroff to accept Babashcn corns — 
Shroff accepting Shikkai coins instead — The coins accepted by Mint officers — 

Lobs to Government — Measure of damages — Acquiescence or ratification by 
Government. 

See Actio peelonalis moritur era peesona ... ... 12 

MINOR, AWARD BINDING- UPON — Arbitration — Award — Boni tide mistake 
of law commuted by arbitiatoi — Minor party receiving a smaller share. 

See Aebitbation ... ... ... ... 153 

— — - Compromise — Sanction of Court not obtained — Compromise not binding on 

minor— Civil Procedure Code ( Act XIV of 1832), sec *162. 

See Cjvil Procedure Code ... ,. ...322 

* Mahomedan Law — Right to sell minor's properfy — Necessity — Bo 3 lido 

purchaser without notice 

See Mahomedan Law ... ... ... ... ... 217 

— — Security for costs — Civil Procedure Code (Act V of 1908), Sch I, Order 

XX V 1 Rule 1 — Practice. 

See Peactice ... ... ... ... ... 339 

MISJOINDER OF CAUSES OF ACTION — Suit by a Mahomedan to recover a 
portion of a house — Prior suits with reaped to other pot Lons — Res judicata— 

Gift — No estoppel by judgment in suit commenced after the gift— Privity in 
estate — Civil 'Procedure Code (Act XIV of 1882), secs 13, 41 (5) 

See Civil Procedure Code . **. ... 29? 

MISTAKE OF LAW BY AR BITRATOR— J rbitrati on— Award — Bon& fide mis- 
take of law committed by arbitrator — Minor party receiving a smaller share * 
Avjard binding upon the minor. 

See Arbitration 
$ 3 403—9 


... 158 
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MIT AXB H ARA — Inheritance — Paternal uncle's grandson — Paternal uncles widow 
— Hindu Law , 

See Hindu Law " ... ... ... — ... 3S0 

MORTGAGE — Assignment of mortgage— Application of mle of damdupat— 
Transfer of Property Act (IV of 1882), sec. 2 (J).] The fa.efc that the person 
entitled k sue on amor! "ago happenes by assignment to be a Parsee cannot affect 
the (Hindu) mortgage's right to claim the advantage of the rule of damdupat, 
if it existed when the mortgage was entered into. 

It is not proper to infer that, because it has been expressly enacted that 
nothing in Chapter II of the Transfer of Property Act (IV of 1882) shall 
be deemed to affect any rule of Hindu Law, the Legislature has deprived 
a Hindu mortgagor of the protection afforded him by the rule of damdupat. 

The right of a mortgagee to sue for his principal and interest is a right 
arising from a contract and must be taken to bo made subject to the usages and 
customs of the contracting parties. 

Jeewaisbai v. Maxokdas liACHaiotfDAS ... *»• (1910) 35 Bom. 199 

—Civil Procedure Code ( Act IIV of 1832), wot. 268, 274 —Debt— 

Immoveable property — Execution of money -decree — Attachment.'] Where a deed 
of mortgage with possession provided that the mortgagee was to enjoy the pro fins 
in lien of interest for ten years and was to be redeemed on the expiration of the 
term by payment of the mortgage money, 

Heldy that the document created a purely usufructuary mortgage, 

Held, further, that in the case of a usufructuary mortgage, there was no debt 
payable by the mortgagor to the mortgagee which could bo attached in execution 
of a money-decree against the of the mortgagee, and that section 268 

of i.he Oh \l Pnv.diro Cob; (Ac, V 1 r J 1882) was not applicable to such a case. 

Tim procedure shod 1 be by attachment under section 274 of the Civil Procedure 
Code, of the interest in immoveable property and its sale according to the 
provisions of the Code. 

Tarvadi Bholanath v. Bai Kashi (1901) 26 Horn. 305, explained. 

Manibal Raxchod v. Motxbhai Hejiabhai ... (1911) 35 Bom. 288 

Consent decrees between mortgagors and mortgagee — Joint manage- 
ment— Equal division of rent and produce — Prohibition against partition — - 
Mortgagee competent to grant mirasi lease — Mortgagors to get one-fourth of the 
namra.ua (present) — Bights of the mortgagors conveyed to the mortgagee — 
Equitable mortgage by mortgagee — Settlement by mortgagee in favour of his 
relations — Suit by equitable mortgagee — Decree— Execution — A action-p arch user 
put in possession — Suit by donees under the settlement — Donees entitled to 
possession — Eights of the parties to be worked out by amicable settlement or by a 
suit — Suit by representatives of auction-purchaser to recover on v- fourth share 
by partition — Plaintiffs entitled to possession of the share as tenants in 
—Mirasi lease by mortgagee's assignee without mortgagor's cons'-td — Lease not 
to enure for the benefit of the assignee .] The owners of cert tin land mortgaged 
it to S. In the year 1806 consent decrees, Exhibits 57 and 58, were passed 
between the mortgagors and the mortgagee S. The consent decrees provided 
that both parties should jointly carry on the management of the land, each being 
entitled to half of the produce and rent, that the land itself should not be 
partitioned, that S. was competent to grant a mirasi lease, provided the na&arana 
(present) accepted wa^ not less than Es. 500 and that the said nazarana should 
be divided between the mortgagors and S. in the proportion of i and § respect- 
\ , ively. The said rights of the mortgagors were subsequently conveyed by them 
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E-x-MW / J, T °“’ d G’ 6d - Afterwards S., in April 1891, deposited 

f lof+llf 4 « y 7 f J ef l uit , a, . :)1 ® mortgage, with two persons Tn October 1891 
S. settled the property which was subject to the equitable mortgage on his 
relatives J. and M. In 1892 the two equitable mortgagees sued I to recover 

moTto-ulpr) lab J e 1 mori ® a Sf|‘ abt and got a decree against the property equitably 
mort to a 0 ed and against S. personally. The property was put up for sale in 

^nr^ PUrCW T by ****"■ ** which covered L cfaim of the 
f old £ a = ees - J- and M obstructed the auction-purchaser H. in his 
attempts to obtain possession and their obstruction having failed, they brought 
H *T nfiMW H ' Tll S final decide in the suit made a declaration that as against 
TV a „ 0 iT re .® ntltl le<d to the properties and their possession subject to H.’s 
ri^ht conveyed to the mortgagee S. under Exhibit 6-4 and subsequently purchased 
by Ht, and that the rights of the parties as thus declared must be worked out 
by amicable settlement between them or by means of a separate suit.” 

The plaintiffs as executors under the will of II., deceased, who was deprived 

a!«iin P S p« S nTT lnder i tl iir “ Wld d ® cree ’ havin S brought a suit against the 
assignees of J. and M. to recover by partition J share of the land, the lower 
9°'! rt , s . dismissed the suit for the recovery of \ share by partition on the grounds 
partition ° ^ ^ Consent deorees > Exhibits 57 and 58, affected to prohibit 

On second appeal by the plaintiffs, 

•HjeW, reversing the decree that though the plaintiffs as tenants in common 
would, be entitled to partition, yet by virtue of the consent decrees they were 
estopped from exercising such right. J 

Held, further, that though the consent decrees did empower the moifean-ee g 
to grant a mwasi lease without the mortgagor’s consent, yet this power did not 
enure iorthe benefit or his assignee. 1 
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Oowasji Tesiulji v. Kisandas Ticuaidas 


(1911) 35 Bom. 371 


MORTGAGE Construction oj mortgage— Mortgage with interest partly in kind 
and partly m cash— Interest when payable— Suit for arrears of interest— Words 

t0 C °tT n T 1 \°?*y y° ar b $ In ih[& cas e their Lordships of the 

Judicial Committee held ^reversing the decision of the High Court) that on the 
true construction of the mortgage there was clearly a personal covenant to pay 
interest on the mortgage-money from year to year, and that the suit, which las 
tor arrears of interest, was therefore maintainable. 


MaDAPPA HeGKDE V. lUAtKllISinsTA Narayan 


(1911) 35 Bom. 327 


r * AjP e ? ree 071 l n03 dgage — Execution sale — Proceeds insufficient to satisfu 
decree— Attachment of mortgagors other property comprised in redemption 
decree for the recovery of the balance — Property attached to be sold— Transfer 

Sir ™~ Ee P* al ~ Gi ” il Code (Act Vof 


/See Civil Procedure Code 


248 


Mortgagee failing topay a part of consideration as provided in the 
mortgage-oj'ed £ ailwre of consideration— Subsequent payment cannot be taken 
of mortgage- debt Transfer of Property Act (IV of 1882), sees. 56, 81, 
-hiars hailing of securities .] In 18u6, Go mortgaged some lands (Serial 
A os 1—1 (>) to Y for Rs. 400, of which Its. 200 were paid in cash and Rs. 209 
were to be paid to N., a prior mortgagee. Y. having failed to pay to 1SL G. sold 
to defendant Eb. 5 some of the lands mortgaged (Serial JNFos. 6—10) and other 
property and redeemed jSVs mortgage hy paying Rs. 200 to him. Subsequently 
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Y. paid Rs. 200 to G. Shortly afterwards G. mortgaged some more lands (Serial 
Nos. 1, 3, 4 and 5) to defendant No. 4 for Rs. 400. The defendant No. 4 sued 
on his mortgage and obtained a decree against G. In execution of the decree 
the lands. Serial Nos. I, 3, 4, 5, wore sold and were purchased by defendant 
No. 4. Y. then sued on his mortgage treating it as one for Rs. 400, to recover 
the amount by sale of all the ten numbers. The lower Courts recognized Yds 
moitgage only for Rs. 200 and granted him a decree authorizing him. to proceed 
against Serial No. 2 alone and if the sale-proceeds failed to satisfy his claim, to 
proceed against the other serial numbers which were sold to defendants Nos. 4 
and 5. On appeal ; — 

Held, that V, was not entitled to treat his mortgage as one for Rs. 400 ; since 
Y, having failed to pay Rs. 200 to N. either at once or within a reasonable time, 
there was partial failure of consideration for the mortgage and the subsequent 
payment of Rs. 200 to G. by Y. could not serve in law to undo the effect of that 
failure, so as to prejudice the rights of defendant No. 5. 

Held) further, that the Court had power, under section 88 of the Transfer of 
Property Act (IV of 1882), to pass in such a suit a decree for sale, ordering that, 
in default of G. paying, the mortgaged property or a sufficient part thereof 
be sold. 

Ter Curiam, — The provisions of section 56 of the Transfer of Property Act, 
1882, apply only as between a seller and his buyer, not as between a mortgagee 
of the seller and the buyer. 

Stjbbaya bin Yenkatesh v, Ganpa ... ( ... (1911) 35 Bom. 395 

MORTGAGE — TIdrd person redeeming the mortgage at mortgagor’s desire — Sale by 
mortgagor of his rights— Sale- deed unregistered — Sale-deed could be looked at 
for evidence of payment of money — Suit by mortgagor to redeem ignoring sale — 
Lienor's right — Adverse possession by lienor — Registration Act (III of 1877), 
sec. 17 — Evidence Act (J of 1872), sec. 91— Limitation Act {XV of 1877), 
Arts. 132, 144.] The plaintiff mortgaged certain property with possession with 
defendant No. 1 for Rs. 601, on the 4th April 1873. On the 25th November 
1878, defendants Nos. 2 to 4, at the request of the plaintiff, paid off the mortgage 
to defendant No. 1 ; and for the sum so paid and for a further payment of 
Rs. 50, the plaintiff sold the property to defendants Nos. 2 to 4 The document 
as to the sale was not registered; but ever sine* ihe purchase, the defendants 
Nos. 2 to 4 were in possession as owners. In 1907, the plaintiff filed a suit to 
redeem the mortgage of 1873. The defendants Nos. 2 to 4 set up in reply the 
sale of 1878 and contended that the suit was barred by limitation : — 

Reid , that the sale-deed being unregistered could not be looked at for proving 
the sale, but it could he looked at as evidence of payment of money. 

Mahadnappa bin Lanappa v. Lari bin Bala (1875) P. J., p. 299 and Waman 
Ramcfyandra v. Lhondiba Krishnaji (1879) 4 Bom. 126, followed. 

Held, further, that the redemption having been made by the defendants 
for the plaintiff with his knowledge and consent, they became entitled to hold 
the property as lienors and the plaintiff could not recover it from them, without 
paying the amount of Rs. 651. 

Mahomed Shumsool v. Shewukram (1874) L. R. 2 I. A. 17, followed. 

Meld, further, that the defendants lien was alive for twelve years after 
1878, that is, up to the year 1890 (Article 122 of the Limitation xlct of 1877); 
that when that period expired, the lien was gone and their possession after 
that was without any righc; and that their title by adverse possession was 
perfected in 1902. 

Ramchandra Yashvant Sirpoidar v. Sadas/dv Alan Sirpoidar (1886) 11 
Bom. 422, explained. 

Sambhu bin Hanmanta v. Nama bin Nabayan 


... (1911)85 Bom. 438 
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MORTGAGEE — Court-sale in execution— -Certified purchaser — Civil 
Code ( Act XIV of 1882), sec. 317, (Act V of 1908), see. 66. 

See Civil Procedure Code 


Page 

Procedure 


... 812 


SUIT POP POSSESSION WI-Deklchan Agriculturists' Belief 

Act (XVII of 1879)— Wife of an agriculturist— Stains — Prayer for payment 
of principal and interest at certain rate — Decree — Payment of Principal and 
interest— Payment of interest at certain rate till ilia principal is doubled— Con- 
tractual relation not superseded by the decree— Redemption suit— Accounts. 

See Dekkiian Agriculturists 5 Belied Act ... ... 204 

MUNICH? ALXT1 —JS oticc of new building — Re-constructing side wall of a house on 
its old foundation not necessarily new building — Building , interpretation of— 
Bombay District Municipal Act (Bom, Act III if 1901), secs. 3 (7), 96. J 

See District Municipal Act ... ... ^ 

— ~TZ I Permission of the Municipality— Building a wall which had 

fallen down— Absence of permission— Material reconstruction— District Muni- 
cipal Act (Bom. Act III of 1901), sec . 96. 

See District Municipal Act ... ... 236 

'Reclamation of the bed of a tank for Municipal Cotton Market— 
Damage caused to plaintiffs goods by sudden and extraordinary heavy rain— 

Suit for damages against JBjubli Municipality— Burden of proof as to negligence 
m the reclamation work— Suit not maintainable — Vis major — District Muni- 
cipal Act (Bom. Act III of 1901), secs . 50, 54. 

See District Municipal Act ... ... 492 

NARVA, MORTGAGE OP — Civil Procedure Code {Act XIV of 1882), sec. 424 — 
Notice— Bhagdari and Narvtidctri Act (Bom. Act V of 1862), sec. Z— Mortgage 
of a narva — Collector declaring the mortgage invalid— Suit against Collector 
without notice . 

See Bhagdari and Narvadari Act ... ... ,,, 42 

NAZ A RAN A — Mortgagors to get one-fourth of the nazarana (present)— Rights of the 
mortgagors conveyed to the mortgagee— Equitable mortgage by mortgagee — 
Settlement by mortgages in favour of his relations— Suit by equitable mortgagee 
Decree — Execution. 

See Mortgage ... ... ... Ul w 371 

NEGLIGENCE— Hulli Municipality— Reclamation of the bed of a tank for 
Municipal Cotton Market— Damage caused to plaintiffs' goods by sudden and 
extraordinary heavy rain — Suit for damages against Municipality— Burden of 
proof as to negligence in the reclamation work— Suit not maintainable— Vis 
Major— District Municipal Act (Born, Act III ofl 901), secs. 50 and 54. 

See District Municipal Act ... ... 492 


Sale of property in possession of a third person--- Person in posses- 
sion claiming to be owner — The vendor a benamidar — Vendor and purchaser . 

See Vendor and Purchaser »•« ... ... tM 269 

— — Suit against Tramway Company— Passenger entering ear 
while in motion — Contributory negligence. 

T. brought an action against the Tramway Company claiming damages 
for injuries sustained by him by reason of the Company's negligence. T. 
alleged that while attempting to board a stationary tram car the car was 

suddenly started at a signal given by the conductor and the footboard tilted 
and slipped sideways from beneath T/s foot, in consequence of which 
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T. lost liis 'balance, was thrown to the ground and his right foot was 
injured. 

Held, dismissing the .suit, that the footboard was not loose and that T.'s 
fall was due to his attempting to enter a car while in motion and was not due 
to any fault or defect in the fixity of the board. 

Per Cm i m.— Whether there is a Bye-law or there is not a Bye-law to 
that effect, the faet remains that if a passenger chooses to attempt to enter or 
leave a moving car, he does so at his own risk. It is not what a prudent or a 
reasonable man should or would (to, and if he does it and sustains injury while 
in the act of so doing, it would be an accident or a misfortune for which the 
defendant Company would in no way be liable. 

Temulji Jamsstji v. Bombay Electric Supply and Tramways Company 
Limited ... .. ... ... (P>11) 35 Bom. 478 

NOTICE — Bon& Me purchaser without notice— Minor — Eight to sell minor's pro- 
perty —Necessity — Mahomedan Law. 

See Mahomedan Law ... ... ... ... 217 


-Civil Procedure Code (Art XIV of 1883), see 42 l— Suit "gainst Govern- 
ment — B hAgd dri and Narvfdari Act (Bom. Act V of 1862), see, 3 — Mortgage of 
a narva — Collector declaring the morcyuge invalid— Suit against Collector 
without notice. 

See Civil Procedure Code ... ... ... 42 

Doctrine of constructive notice— Transfer of Property Act £IY of lss2>, 

secs. 3 and 41. 

See Transfer or Property Aol ... ... 342 


Suit against Secretary of Slate foe Lidia— Sh it for injunction —Liam— 

llaumption—Qunl Procedure Code (Act XL V of 1BSJ), sec. 424 

See Otvil Procedure Code ... ... ... ^62 

NUISANCE— InUan Penal Code (Act XL V of 1^60), secs. 2S3, 114 — Obstruction 
in public way— Toy shop on a, street —Exhibition of togs in the shop-window — 
Collection of craved of persons in street — Obstrnc ion . 

See Penal Code ... ... ... wi ... 

OBSTRUCTION — Tog shop on a street— Exhibition ufzo/j? in the shop- window— 
Collection of crowd of perrons in street— Obstruction' in public wav—Lnlinh 
Penal Code (Act XL V of ] 860), sec*. 233, 114 J 

Sec Penal Code 


OllICIAL ASSIGNEE TIurd person's propertg tahen in custod u by Official 

° f •*-*«** *-» 

See Presidency Towns Insolvency Act 
* ONUS OF PROOF — Where negligence alleged. 

See District Municipal Act 

OEIJEB REFUSING TO COMMIT TO SESSIONS COUNT. APPE \h AGAINST 

—Criminal Procedure Code (Act V of 1898}, sec. 209 — Maoist nr r~T™ • ^ 

The case not c omitted to ike Court of Sessions for want of sufficient grounds— 
Appeal against the orders Order reversed bg the Sessions Judge— Commitment 
when to be made -Discharge of accused. J 

See Criminal Procedure Code 


368 


473 


492 


163 
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PARTIES, CONSENT OF, TO t 

of ike parties as to jurisdiction — Suit of value beyond the jurisdiction of the 
Court — Trial of suit — Jurisdiction cannot be questioned m appeal —Evidence 
A at {1 of 1872), sec. 58. 

See Evidence Act ... ... ... ... ... 24 

— — — -—JOINDER OF — Fart iti on suit — Death of a party— Abatement — Appli- 
cation to set aside the abatement — In a partition suit all parti e* should be before 
the Court — Inherent power of the Court to add a party at any stage of the suit 
for the ends of justice-— -Civil Procedure Code ( Act V of 1908), Order I, Buie 10, 

See Civil Procedure Code ... ... .. ... 393 

— Suit relating to public r eh q ions property — "Ejectment 

of trespasser — Party of suit — Practice and procedure— Civil Procedure Code 
(Ad XI V of X 884 sei 539. 

See Civil Procedure Code ... . ... ... 470 

PARTITION — Agreement not to partition. 

See Mortgage ... ... . v.. ... 371 

’Hindu Law — Partial partition — Re-union • 

See Hindu Law ... ... ... ... 293 

— — Undivided brothers — Instruments whe'teby co-owners divide property 

in severalty — Release — Stamp . 

See Instrument oe Partition ... ... ... 75 

PARTITION SUIT — Civil Procedure Code (Act V of 1908), Order I, Rule 10— 
Limitation Act (IX of 1908), Art 171 — Death of a party — Abatement — 
Application to set aside the abatement — Limitation of si vty days — Li a partition 
suit all parties should be before the Cou)t — inherent power of the Court to add a 
pvnty at any stage of the suit for the ends of justice."] On the 5th April 1892 the 
plaintiff obtained a decree for partition and died in October 1893, leaving him 
surviving a minor son, who attained majority m February 1907 At a very Ido 
stage of the execution-proceedings, the son made an application on the 16th 
April 1910 for the issue of a commission to effect partition according to the 
lights declared in the partition decree. 

Held , that as soon as the Civil Procedure Code (Act Y of 1908) came into 
force the suit abated so far as regarded the applie nit’s father who was a party, 
and the application to set aside the abatement by adding the applicant as the 
legal representative of the deceased not having nude within sixty days under 
Article 171 of the Limitation Act (IX of 1908), the application was tune* 
barred# 

Held) further, that in a partition suit all the parties should be before the 
Court, and that there was nothing in the Civil Procedure Code (Act Y of 1908) 
limiting or affecting the inherent power of the Court to make such orders as 
might be necessary for the ends of justice. 

Lakhmiciiand Rewaciund v. Kacktxbhai Gulabohand p ..(1911) 35 Bom. 393 

PAUPER — Suit in forma pauperis — Settlement of suit out of Court— Court passing 
no order for payment of Court-fees — Government applying for the payment— 
Practice and procedure — Civil Procedure Code (Act V of 19 08), Order XXX ill, 
Rule 13 — Civil Procedure Code (Act XIV o/*388 2), sec * 412. 

See Civil Procedure Code 


... 443 
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PENAL CODE (ACT XLY OF I860), sec. 75 — Criminal ’Procedure Code {Act Y 
of 1898), sec. 565 — Whipping Act {IV of 1909), sec. 3 — Sentence of whipping 
only passed on accused — Order to accused to 'notify Ids residence — Yabdily of 
the order.] Section 565 o[ tlie Criminal Procedure Code (Act V of 1898} must bo 
strictly construed. The order contemplated by tlie section can only be made at 
the time o£ passing sentence of tiansportation or imprisonment upon a convict 
It cannot be made where the Court, instead of pissing that sentence, parses a 
sentence of whipping. 

Emperor i\ Fijlji Ditya ... ... ... (1010) 35 Bom. 137 


— sec. 124 A — Pi ess Act {XXV of 1867), secs- 4 

and 5 — Declaration made by owner who tools no part in managing a printing 
press — Publication of a seditious booh at the press — Sedition — Intention.] 

The accused made a declaration under Act XXY of 1867, section 4, that he was the 
owner of a piess called “ The Atmaram Press/’ Beyond this, he took no part 
in the management of the press, which was carried on by another person. A book 
styled “Ek Shloki Gita” was printed at this press. It was a book that dealt to 
a large extent with metaphysics, philosophy and religion. It also contained 
seditious passages scattered among discussions of religious matters. It was not 
shown that the accused ever lead the book or was aware of the seditious passages 
it contained. The accused was convicted of the offence punishable under 
section 124A of the Indian Penal Code, 1860, as publisher of the book. On 
appeal, 

4 Held, by Chandavarkar, J, } that the cumulative effect of the surrounding 
circumstances was such as to make it improbable that the accused had read the 
book or that ho had known its seditious object j and that the evidence having 
thus been evenly balanced and equivocal, a reasonable doubt aioso as to the 
guilt of the accused, the benefit of which should be given to him. 

Meld, by IJLoaton, J, that before the accused could be convicted under 
section 124A of the Indian Penal Code it must be found that he hal an 
intention of exciting disaffection; and that the evidence fell very shoit of 
proving the intention. 

Per CiTAJSfDA v auk Ait , J . — A declaration made under section 4 of the Press 
Act is intended by the legislature to have a eeitam effect, namely, that of 
fastening responsibility for the conduct of the piess on a person declaring m 
inspect of mates where public interests are involved. Hence wheie a book 
complained of as seditious or libellous is printed m a press, the Court 
performing the functions of a jury may presume that, the owner had a hand 
in the punting and was aware of the contents and character of the book. 

But whether such a presumption _ is warranted in any individual case must 
depend upon its. own facts and circumstances. The presumption, liowovei, is 
not conclusive ; it is not one of law, but of fact, and it is open to the ac/*n->cd to 
rebut it. 

Empebor v. Siiasteab Siirikrisiixa Dev ... ... (19 10) 35 Bom, 55 


m 7ri SECS * jp 6 ’ J I Obstruction in public way 

—Toy shop on a street -JBihibition of toys in the shop window— Q dictum <> 
crowd of persons m street— Obstruction. J The accused, who had a toy shop in a 
public street, exhibited m the window of the shop, overlooking the street 
certain clockwork toys during a JMwali festival. The lesult of the, „hibK 
was that thousands of people collected on the road to witness the tovs then- 
were dangerous rushes m consequence, people were knocked down and eat 
obstruction and danger were caused to those using the road. On the.se facts ihp 

lSn d pSco°d 9 UCted ° f ° ff ° nCeS pumsllable uuder se °tions 283 and 114 of the 
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Held, upholding tlie conviction, that there ’were obstruction, danger and 
injury to the persons using the public way, which amounted to a public nuisance, 
and that the efficient cause of the nuisance was the act of the accused. 

Ordinarily, every shop-keeper has a right to exhibit his wares in any wa} r he 
likes in his shop, but he must; oxei cise the right so as not to cause annoyance 
or nuisance to the public. 

Attorney- General v. Brigton and Move ( Jo-operative Supply Association 
[1900] 1 Oh. 27«, followed. 

Empfrou v. Nook Mahomed ... ... (1911) 35 Bom. 368 

PENAL CODE (AOT XLY OP 1860) — sec 421 — Presidency Towns Insolvency Act 
(III of 1900), secs. If, 103 and 104 — Adjudged insolvent — Criminal proceedings 
against the insolvent — Sanction of Insolvency Court not obtained — Jurisdiction 
of Magistrate — “ Suit or other legal proceeding interpretation of'] A person 
in insolvent circumstances applied to the Insolvent Debtors Court at Bombay for 
relief under tlie provisions of the Presidency Towns Insolvency Act, 1909 ; and 
was adjudicated an insolvent. Ten days later, a creditor of the insolvent, without 
having obtained any sanction from the Insolvent Dobtois Court, filed a complaint 
against the insolvent In the Presidency Magistrate’s Court for an oifence 
punishable under section 421 of the Indian Penal Code, 1860. It was contended 
that the Magistrate had no jurisdiction to entertain the complaint. 

Meld , that the Magistrate’s jurisdiction to tiy the insolvent for an offence 
under section 4*21 of the Indian Penal Code, 1860, was not taken away by any- 
thing contained in the Presidency Towns Insolvency Act, 1909. 

The expression s< or other legal proceeding ” m section 17 of the Presidency 
Towns Insolvency Act, 1909, coming after the woid •* suit/ 1 a word of more 
limited application, must be construed on the principle of ejusdem generis. 

It, therefore, includes only proceedings of a civil nature. 

Em pee on v. Mulsh an kau Hamit and Biiat ... (1910) 85 Bom. 63 

POSSESSION — By Agent — Limitation Art (MV of 1877), Arts 142 and 144 — • 

Suit to recover possesion — Dispossession — Discontinuance of possession — 
JPossCbbio / 1 as an agent of minors — Decree by the minors on attaining majority 
against the agent for possession of the property — Decree not executed and barred 
by limitation — Agent wrongfully dispossessed by a third person — Money decree 
against the original owners — Decree-holder seeking to attach property— 
Adverse possession — Civil Mi ocedure Code ( Act XIV of 1882;, sec, 283. 

See Limitation Act • •• ••• a. a ... 79 

* — Limitation Act (XV of 1877), Arts. 142 and 144 — Suit to recover 

possession— Dispossession — Discontinuance of possession — Possession as an agent 
of minors — Decree by the minors on attaining majority against the agent for 
possession of the property — Deo ee not executed and barred by limitation— - Agent 
wrongfully dispossessed by a third person — Money decree against the original 
owners — Decree-holder seeking to attach property — Adverse possession — -Civil 
Procedure Code (Act XIV of 1882), see. 283. 

See Limitation Act ... ... **. ... 79 

Suit to recover — Purchase by decree-holder— Transfer of Property 

Act (IV of 1882), see. 90— Execution — Limitation Act (IX of 1908), Art. 138 — 

Civil Procedure Code (Act V of 1908), sec* 47. 

See Civil Pbocedube Code ... ... ... *« 452 . 

POSSESSOEY SUIT— Decree of the Mamlaidar dismissing the suit— Application to 
the Collector — J Revision — Non-interference with legal and regular findings of 
fact — Entry in Revenue Eeco'td — Civil Procedure Code (Act V of 1908}, sec* 

115 —Mamlaidarf Courts Act (Mom, II of 1906), secs * 19,23 (1) (2). 

See Mamlati>ab»’ Coubts Act ... ••• **• ...487 

B 14O3~40 
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PEACTICE — Civil Procedure Code {Act XIV of 1882), secs. 2 76, 295, 820, 
325A— Execution of decree— Attachment of property— Transfer of execution 
proceedings to Collector— Property re-attached under another decree between 
same parties — Second execution proceedings transferred to Collector — Claim 
under the first decree satisfied by compromise — Collector ashed to return 
the darhhast as disposed— Judgment-debtor alienating the property— Claim 
for rateable distribution under another decree - Claims enforceable under 
the attachment — Bills of Sale Act , 1878, sec. 8, 

See Civil Pbocedtjee Code «•» »«« *»* *** 516 

— n>— i Civil Procedure Code {Act V of 1908), Order XXI ^ Pule 1— Decree — 
Payment of money ordered on a fixed date — Delay in maicinq payment into 
Court owing to closing of Court — Payment on the opening day — General Clauses 
Act (X of 1897), sec. 10 —Practice. 

See Civil Phoceduee Code • »» *«« *M ... 85 

Magistrate — Order as to disposal of property — On appeal to the 

Sessions Court the order left untouched — Application to the District Magistrate 
to revise the order — Jurisdiction — ’Notice to the other side — Criminal Procedure 
Code (. Act V of 1898), sec, 520 

See Ceiminal Pbocedtjee Code ... ... ... ... 253 

- — — * Presidency Towns Insolvency Act ( III of 1909), see. 25 — Protection 

order — Previous decisions on applications for interim orders — Discretion . 

See Pbesidency Towns Insolvency Act ... ... *** 47 

— Procedure —Civil Procedure Code {Act Y of 1908), Order V, Pule 25 

— Service of summons by registered post on defendant residing out of British 
India — Summons returned marked u Defused to take ” — General Clauses Act 
(X of 1897), sec. 27.] A summons was sent by registered post addressed to the 
first defendant at Navalgarh in the State of Jaipur and purported to be sent in 
accordance with the provisions of Order V, Rule 25, of the Civil Procedure Code 
(Act V of 1908). The cover was returned with an endorsement in the vernacular 
which was translated as follows : — <( Refused to take. The handwriting ol 
Chunilal, postman.” 

Held, that as it appeared that the cover was properly addressed to the first 
defendant and had been registered, duly stamped and pasted, the Court was 
entitled to draw the inference indicated in section 27 of the General Clauses 
Act and to hold that there was sufficient service. 

Per Curiam. — The only rule, if it can be called a rule, to be laid down, is 
that the'Court must be guided in each case by its special circumstances as to 
how far it will give effect to a return of a cover endorsed “ refused ^ or words 
to the like effect, 

Jagannath Brakhhhau v. J. E. Sassoon (1893) 18 Bom. 606, distinguished. 

Baxubam Bamkisseh v, Bai Panyabai ... ... (1910) 35 Bom, 213 

- 2 Raising of issues,’] The practice of raising a number of issues which 

do not state the main questions in the suit but only various subsidiary matters 
of fact upon which there is not agreement between the parties is very embarrass- 
ing. Issues should be confined to questions of law arising on the pleadings and 
such questions of fact as it would be necessary for the judge to frame for decision 
by the jury in a jury trial at nisi prius in England. 

■ ' West End Watch Oompahy v* Bbkna Watch Compact.,* (1910) 35 Bom. 425 
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m S,W ~ Se f m P^ suit-second suit in ejectment-^s jmlicata--CW‘_ 
JJiscr tion In ejectment suit a decree for redemption can be passed Civil 

# V °*‘ 1 1° 8 ' 1 ’ *f 1L expL 1 Ifc is the Practice of the 
Bombay Hi 0 h Court to pass a decree for redemption in a case in which, the • 
plaintiff has sued m ejectment That is purely in the exercise ot the Oourt’s 
discretionary power; and it can hardly be maintained that the plaintiff failin'* in 
a n e J e ° tm ® nt su . lt ought to pray for the alternative relief by way of redemption 
when the Court is not bound to grant it as a matter of right. 3 P ’ 

Mahomed Ibrahim v. Sheikh Hamja ... ... (i 91 i) 35 Bom> g07 

fo ^ s ^~^ ni t Plaintiff-Civil Procedure Code (Act V of 

190b), Nc/j. /, Order XXV, Buie 1.] It is not desirable to run any risk 01 


7 , V„ 'J ■ AU uesiraioio to run anv xUk n-f 

stopping a suit filed on behalf of an infant, which may be a proper suit to brine* 
moivly because of some inability on the part of the next friend to give security 


Bhaishanker Ambashanker v. Mulji Ashaeam ... (1910) 35 Bom. 339 


-Sentence— Magistrate passing non-appealallc sentence— Adding to 
sentence to make it appealable— Appeal to Sessions Judge— The Sessions Judge 
to entertain the appeal and to decide it on merits— Criminal Procedure Code (Act 
Vof 1893), sec. 413.] The Magistrate trying a case passed at first a non-appeal- 
able sentence on the accused, but at the request of the accused, made an addition 
to the sentence passed so as to make it appealable. When the accused appealed 
to the sessions Judge his appeal was dismissed on the ground that no anneal lav 
inasmuch as the sentence first passed Dy the Magistrate was not appealable and 
the addition to the sentence could not be made legally. In revision 

Meld, that the Sessions Judge had committed an error in holding that he 
had no jurisdiction to hear the appeal ; for though the Magistrate had no 
jurisdiction to alter the sentence once passed by him, yet for the purposes of 
the sessions Judge s 3 unsdiction, so far as the appeal was concerned, that was 
tue very mistake which he was called upon to correct by way of appeal 

When the appeal was heard again by the Sessions Judge he struck out the 
addition made by the Magistrate in the sentence, and having done that, dismissed 
the appeal on the ground that the sentence appealed from was not appealable. 


Held, that when the Magistrate had passed a sentence beyond one month an 
appeal lay to the Sessions Judge, under section 413 of the Criminal Procedure 
Code, whether that sentence was passed legally or illegally. 

Held, also, that the Sessions Judge being once seized of the appeal the whole 
appeal became open to his Court, even on merits. 

Empjekqr v . Keshavlal Viechand ... ... (1911) 35 Bom. 418 

T ^Subordinate Judge— Personal view of disputed premises— Apprecia- 

tion of evidence based on the personal viewi] The plaintiff, in a suit to establish 
casement of passing his rain-water over the defendants* field, tried to make out 
his right by the evidence of his witnesses who deposed that the passage for the 
rain-water had all along existed and was still visible to the eye. The Subordinate 
Judge visited the spot in question, at the request of both parties, to test the 
veracity of the witnesses ; but, finding that there was no passage at the spot, he 
disbeiie ?ed the ^ witnesses and dismissed the suit. On appeal, it was contended 
that the Subordinate Judge had wrongly decided the case, because he had dis- 
posed of it. not by appreciating the evidence, but by the light of his own view of 
the passage;— : v ; 

Meld, that there was no error in the procedure adopted by the Subordinate 
Judge. 

JbAKMlDAS KhUSHAI, t>. BHAIJl KOTSHAL 


»»♦ 


(1911) 35 Bom, Slf 
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PRACTICE — Suit relating to public religious property — Pjecimont of trespasser — 
Tarty of suit — Joinder of parties— -Civil Procedure Code (Act XIV of 1882), 
sec . 5*39. 

See Civil Pbocedube Cole ... ... ... 470 

PRESIDENCY TOWNS INSOLVENCY ACT (III OE 1909), secs. 7 S 8 G— Official 
Assignee — Third, person s property taken in custody by Official Assignee— Suit 
by stranger — Civil Court — Right of suit.] Where the Otiicia] Assignee takes 
into Ms possession property as belonging to the insolvent which a third party 
claims as his own, the latter can bring a suit against the Official Assignee in a 
Civil Court to establish his right. 

Naginlae Chttstilal u The Official Assignee ... (1911) 35 Bom. 473 

— * * — __--*SECS. 17, 103 AND 

104) — Adjudged insolvent — Criminal proceedings against the insolvent — Tenal 
Code {Act XL V of lb 60), sec. 421— Sanction of insolvency Court not obtained — 
Jurisdiction of Magistrate — “ Suit or other legal proceeding f interpretation of.] 

A iwson in insolvent circumstances, applied to the Insolvent Debtors Court at 
Bombay for relief under the provisions of the Presidency Towns Insolvency 
Act, 1909 ; and was adjudicated an insolvent. Ten days later, a creditor of 
the insolvent, without having obtained any sanction from the Insolvent Debtors 
Court- hied a complaint against the insolvent in the Presidency Magistrate's 
Court for an offence punishable under section 421 of the Indian Penal Code, 
1880. It was contended that the Magistrate had no jurisdiction to entertain 
the complaint. 

Held, that the Magistrate’s jurisdiction to try the insolvent for an oiTence 
under section 421 of tho Indian Penal Code, 18o0. was not taken away by any- 
thing contained in the Presidency Town.-. Insolvency Act, 1909. 

The expression ‘‘or other legal pi oceeding ,s in section 17 of the Presidency 
Towns Insolvency Act, 1909, coming after the word sc suit,” a word of more 
limited application, must be construed on the principle of cjusdem generis . 

It, therefore, includes only proceedings of a civil nature. 

Empeeor V . Mulshakkab Habistakd Biiat ... (1910) 35 Bom. 63 

— — * — — - -sec. 25 — Protec- 
tion order — Previous decisions on applications for interim orders — Discretion — 
Practice.] It has never men the pi. mine of CimiuisMoners in insolvency under 
the Indian Insolvent Act (U and 12 Viet., c. lii) to consider themselves bound 
by their previous decisions on applications for interim orders when it has been 
a matter for their discretion, and it by no means follows that because an 
application has been refused on the first occasion it must also be refused on the 
second occasion. 

Section 25 of the Presidency Towns Insolvency Act (III of 1909) clearly 
intends that while an iiu-olvent diligently performs the duties prescribed by the 
Act he should not be harassed by execution creditors, and should not be rendered 
liable to pressure whereby one creditor may get undue advantage over another. 

The section does not deprive the Court of its discretion in granting or refusing 
protection, but sub-section (1) indicates clearly the lines along which that 
discretion should be exercised when a creditor opposes the grant. If an insolvent 
can produce the ccitificate referred to, the onus is thrown on the opposing 
creditors of showing cause why the protection orders should not be granted - . * 

Lv THE acattee of Megheaj Gahgabux ... (1910) 35 Bom* 47 

PRESS ACT (XXV 01? 1867), secs. 4 anl o— Declaration made hy owner who took 
no part in managing a printing press— Publication of a seditious book at the 
press— Penal Code (Act XLV of 1860), sec. 124A— Sedition— Intention. ] 

The accused made a declaration under Act XXV of 1867, section 4, that he 
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was t! he owner of a press called - Tuo Aunawn Press \ Beyond this, he took 
210 pait In the management of the press, which was carried on by another person. 

A book styled tfi Ek Shloki Gita 5 ' wh printed at this press. I: "was a hook that 
dealt to a large extent with metaphysics, philosophy and religion. It also 
contained seditious passages scattered among discussions of religious mitteis. 

It was not shown that the accused ever read the hook or was aware of the 
seditious passages it contained. The accused was convicted of the olio nee 
punishable under section X24A of the Indian Penal Code, I860, as publisher of 
the book. On appeal : — 

Held, by Chanda, varkar, J.. that the cumulative effect of the surrounding 
circumstances was such as to make in improbable that the accused had real the 
book or that he had known its seditious object ; and that the evidence having 
thus been evenly b< danced and equivocal, a reason ible doubt arose as to the guilt 
of the accused, the benefit of which should be given to him. 

Held, by Heaton, J., that before the accused could bo convicted under 
section 124 A of the Indian Penal Code it must be found that he had an 
intention of exciting disaffection ; and that the evidence fell very short of proving 
the intention. 

Per Craitda vjrztar, J . — A declaration made under section 4 of the Press 
Act is intended by the legislature to have a certain effect, namely, that of 
fastening responsibility for the conduct of the press on a person declaring in 
respect- of matters whore public interests are involved. Id once where a book 
complained of as seditious or libellous is printed In a press, the Court perform- 
ing the functions of a jury may presume that the owner had a hand in 
the printing and was aware of the contents and character of the book. But 
whether such a presumption is warranted in any individual case must 
depend upon its own facts and circumstances. The presumption, however, is 
not conclusive ; it is not one of law, but of fact, and it is open to the accused to 
rebut it. 

Emperor p. Sitanear Siiri Krishna Dev ... ... (1910) 35 Bom. 55 

PRINCIPAL, DOUBLING 0 V-DeMhnn ArjricvMuvhis’ RcVef Act {XVII of 
1879) — Wife of an agriculturist — Status — Suit by moHyig" to recover posses- 
sion — Prayer for payment of principal and interest ot certain rate — D<cree — 
Payment of principal and interest— Payment of interest at certain tatc till the 
principal is doubled — Contractual relation not superseded by the decree— 
Redemption suit — Accounts, 

See Dee kit an Agriculturists’ Belief Act ... ... 204 

PKOMPT DOWER—, Suit for prompt dower not premature before consummation. 

See Maiiomedan Law ... ... ... ... 386 

PROTECTION ORDER — Presidency To tons Insolvency} Act (. III of 1909), sec, 25 — 
Previous decision* on applications for interim ordi '/ v — Discretion — practacd] 

It has never been the practice of Commissioners in insolvency under the Indian 
Insolvent Act (J1 and 12 Yic., c. 21) to consider themseves bound by their 
previous decisions on applications for interim orders when it has been a matter 
for their discretion, and it by no means follows that because an application lias 
* been refused on the first occasion it must also be refused on tho second 
occasion. 

Section 25 of the Presidency Towns Insolvency Act (III of 1909) clearly 
intonds that while an insolvent diligently performs the duties prescribed by the 
Act he should not be harassed by execution creditors, and should not bo rendered 
liable to pressure whereby one creditor may get undue advantage over another. 

The section does not deprive the Court of its discretion in granting or refusing 
protection, but sub-section (d) indicates clearly the lines along which that 
discretion should be exercised when a creditor opposes the grant, fi an insolvent 
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c nn produce the a-rt'i licate rotcrud fo, tV «nrn is throw a -cm the opposing 
creditor of showing eam-e why olio niote.-uou older* should not bo granted. 

In the matter of Megeraj G&ngadus (1910) 03 Bom. -17 

PUBLIC POLIO l 7 — Do » promts — Decree in term? of the compromise — Application 
for decree — Tec.w of the co uipr> wise opposed to Imo—Listahnmts — Default— 

V ay me ut of whole saw — DvkkJian A gne'dt wrists ’ Be' if Act [XVJI of 1879), 
sec, lo£, of. ft). 

See Deexhan Agriculturists 5 Belief Act 190 

EE-CONSTRITCj. ION — Bc-constt acting side zoaU of a house on its old foundation 
not necessarily new bunding. 

See District Municipal Act „ e ... „„ 412 

REDEMPTION SUIT — Dekkhan Agriculturists’ Belief Act {XVII of } 879 ) — Wife 
of an agriculturist —Statics — Suit by mortgagee bo recover possession — Bray a 
for payment of principal and interest at csitain rate — Decree — Payment of 
principal and interest. —Payment of altered at certain rate till the principal is 
doubled— Contractual relation not superseded by the decree — Accounts, 

See Dekkiivn Agriculturists’ Relief Act ... , p , ... 204 

— — Dehhhun Agriculturists’ Belief Act {XVII of 1879), see, 

10A Sale in reality a mortgage . — Evidence of 01 at agreement varying the written 
document— .Evidence Act (i of 1872), sec. 92, pro. I 

See Deice uan Agriculturists’ Relief Act *», 231 

Second Suit in ejecement — Co v.ri — Discretion — In ejectment 
suit a decree for redemption can be pushed — Practice and procedure — lies niditata 
—Civil Procedure Code {Art V of V08), sec . il, ewpl IV. 

Sec Civil Procedure Code .,<> ... 507 


REGISTRATION ACT (III OP 1377), *eo 17-Lh nig ig^TVd g»"soa redeem* 
mg ike mortgage at mortgagor’s desire— Sul: by moitgagor of his right*— Sale* 
deed unregistered Sale-deed could be looked at for evidence of payment of 
money. 


See Limitation Act ... , M ... . M 438 

BELEAS1, MEANING OP — Undivided brothers— Instruments whereby co* 

owners divide property in severally -Be/ease— Pam’thn -Stamp.] In* t ;i~ 
ments whereby co-owners of any property elmde or agree to divide it in 
severalty are instruments 0 ? partition. 

One of three undivided brothers agreed to Lake from the eldest brother, the 
manager or the family, as his share in the family property, moveable and 
immoreable, a certain cash and bond* ror debts due to tho family, and passed 
to the eldest brother a document m the form of a release. 

Subsequently one of the two brothers passed to the eldest brother a docu- ■ 
ment in ue form of a rolea&o whereby he and the eldest brother divided the 
for money lamiIj pi ° perty by the htter ]m * din g °™ r to the former securities 

•4,3I: e ® tl0n ha 7 ing a3 ? se , n as io Aether the purpose of stamp duty tho 
sa d two ciocumenus were to bo treated as releases or instruments of partition, 


Biddy that the documents were instruments of partition. 
In zb Goyind Panpurang- Kamat 


(1910) 35 Bom, 75 
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REPEAL — Civil Procedure Code (Act XIV of 1832), sec. 257 A—Qivii Procedure 
Code (Act V of 1908) repealing see* 257 A— Effect of the repeal on sec . 13, el (c) 
of the T) eh khan Agriculturists Belief Act (XVII of 18 1 9)— Con Ur notion of 
statute* 


See Statute, const ruction of ... ... ... go? 

RE-PUB CHASE — Sale vith an opt am of repurchase — Suit htj vendor s grandson 
against the vendee's daughter-in-law — Covenant to repurchase purely personal. 

See Saxe ... «•« ... ... ... 258 

MBS JUDICATA — Civil Procedure Code (Act V of 1908), sec. 11 — Decision of first 
suit on merits hut its dismissal for not paging the deficient Court- jew — Second 
suit for trial on same merits .] A previous suit between the paities tailed on the 
giound that the claim w.is undervalued and the plaintiff when called upon to 
pay the deficient Court-fees omitted to do so. There were issues on merits also 
decided. In a subsequent suit for trial on the same merits, the decision in the 
first suit was pleaded as res judicata . 

Held, that the reject* on of the suit on the ground of undervaluation at any 
stage of it did not make it res judicata for the purposes of a subsequent suit 
on the same cause of action or litigating the same title. 

Held, further, that the d’sraissal of the suit on the ground of undervaluation 
having Leui sufficient- by itself, the findings on the issues on the merits were 
not necessary for the decision of the suit and could not have the force of res 
judicata* 

I raw a xl on Laxmana Mugali v. Satyappa pin Sjiidappa Mugali 

(1916) 35 Born. 38 

— » — - -—Decree — Execution — Successive applications to execute decree — 

First dar Jehad made during the pendrwv <f th“ prrvion . dnAJatf — Decision on 
the first- darhhast does not operate as ic* judicata jV o hoik (\ j Ha t died within 
time of ti,3 disposal of the previous doth hast* 

See Decree: ... ... ... ... **» 21,5 

— — — — Redemption suit— Second suit in ejectment — Court— Discretion 

— In ejectment suit a decide for redtmpHon can he pa .s-ed— Practice and 
pi ocedure— Civil Procedure Code (Act V of 1908), sec 11, crrpl. IV. 

See Civil Procedure Code ... ... ... ... 507 

— — * j S u it by a Mahomcdan to rccovir a portion of a house — Prior 

suits with respect to other portions— Gift — No estopped by judgment in suit com- 
menced after the gift — Privity in estate — Misjoinder of causes of action — Civil 
Procedure Code (Act XIV of 1882), secs . 13, 44(5). 

See Civil Phoojsdubk Code ... ... ... ... 297 

******* 

RESIDENCE, NOTIFICATION 0 V— Criminal Procedure Code (Act V of 1898), 
sec. 5 Go— Indian Penal Code (Act XLV of I860), see 75— Whipping Act (IV 
of 19* >9), sec. 3 — Sentence of whipping only passed on accused — Older to accused 
to notify his residence — Validity of the order » 

See Criminal Procedure Code ... ... ... ... 137 

RESTITUTION OE CONJUGAL PJ G FITS — Co >n> ?m m o l ion of marriage— Suit 
for prompt dower not premature before coils umruatl m — •iJoaet- — Prompt dower — 
Mcohomedan Daw* 

See Mahomed an Law ... 


... 386 



GENERAL INDEX. 


lxxx 


Page 

RESULTING TRUST— Limitation Act {XV of 1877), see. 10— Will— Trustees— 

Salt h/ testator's sister for declaration of hr irship mid ownership of the residue 
of testator's estate— Resulting trust arising by operation of law — Limitation* 

See Limitation Act ... ... ... ... ... 49 


BE SUMPTION — Jnam — Suit against Secretary of State for India— Suit for 
injunction —lotiee — Civil Procedure Code (Act III V of 188*2), sec . 424. 

See Civil Procedure Code ... ... ... ... 862 

RE-XJNION — Hindu Law — Partition — Partial partition . 

See Hindu Law .. ... ... ... ...293 

REVENUE BEGGED, ENTRY IN — -How far evidence of title or possession. 

Bee Mamlatpars’ Courts Act ... ... .. ...487 

REVISION — Non-interference with legal and regular findings of fact. 

Bee Mamlatdass* Courts Act ... ... ... ... 487 

BALE — Necessity of — Minor— Eight to sell minor's properly — Bonft fide purchaser 
without notice — Mahomeda?i Law* 

Bee Mahomed an Law ... ... ... ... ... 217 

— — — — Of immoveable property — Marketable title to the satisfaction of the 
purchaser's solicitors — Specific performance. 

See Specific performance ... ... ... ...110 

— — Of property in possession of a third person — Person in possession claiming 

to be owner— The vendor a benamidar — Negligence — Vendor and purchaser* 

See Vendor and Purchaser ... ... ... 269 


— —With an option of re-purchase — Suit by vendor's grandson against the 

vendee's daughter-indaus — Covenant to re-pvnhasc purely personal.'] * A deed of 
bale with an option of re-puTcha&e contained the following clause:— “I Lave 
given the land into your possession , if perhaps at any rune I require bade tbe 
land I will pay you the aforesaid Rs. GOO and any money you may Lave spent on 
bringing the land into good condition and pur chase back tbe land,” 

In a suit brought 35 years after execution of the deed by the grandson of the 
vendor against the daughter-in-law of the vendee to exercise the option of re- 
purchase, 

Heidi that the covenant to re-purchase was purely personal and the suit was not 
maintainable. 

Gubctatti Balaji v. Yamanaya ... ... (1911) 35 Bom. 258 

SALE-DEED — -Evidence Act (I of 1872), see. 92, proviso 1— Contemporaneous 
agreement — Admissibility — Fraud. 

See Evidence Act ... ... tM 93 

— Mortgage — Third person redeeming the mortgage at mortgagors 

desire— Sale by mortgagor of his rights— Sale-deed unregistered— Sale-deed could 
be looked at for evidence of payment of money — Suit by mortgagor to redeem 
ignoring sale— Li 'cnor's rights— Adverse possession by tier or — JEeqistra lion Act 
(III of 1877), sec. 17 — Evidence Act ( I of 1872). sec Cl — Imitation Act (XV 
of 1877), Arts. 132, 144. ' v 


See Limitation Act! 
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SANCTION" — - 1 /iK or — Compromise of^it without junction of Cm rt— Compromise 
not 7)i a J lug on minor —GicJ J\v \,< 7 / ng Oo.rfg (Ae£ ATF 0 / 3 SC"', 402* 


Pasro 


N'C Civ SI* PllOCMTS". CjI'I’ 
- /b v? 'f *7b ' f <? v To" n s In -r7i r : 


m 


J< 7 j>’o(*>(l hnolcft 7 —Ci <m'r;d pii.-'^d j\; * «,. Ae* f.Se 'i,,^ 7 "c.J~~ lined (Vfc 
W'*( ;rz j" 0 /* P lO), ':*—:y>'-: t t'nof'jvo7i'i s y Oo.-rt not 0 b*"thCci— 

Jnrt diction of 3/ >/./,* Si'lc cr oihcr IrgcJ proceeding f irM rpn lotion of 

See Pisr^iDEXC’ Tovr^ .j’e'.y Act 

SAESA ATAXY A L VND— Gv)\ reek Tfin^lcr s’ Ac t (Ho, a. Am YI of 1888), 

■ TX;^ Jfon n Ke V A v ( Horn A< l Voj 1 87 ‘J ) —Tah'.hdan ten uve—Al . " ‘ 


see, •>!- 

land — Affueln^ rt of in eon r. 

>n- GrjJK\Tii Taluk d \iX Act 


-Alienated 


63 


97 


SECRETARY OF STATE FOR INDIA, SUIT AGAIN hl-Ktfhe-Snt for 
i /?; nnet 10 v — loam — He rump l ion — C cil Procedure Code {Act XI F cf ISAJ), 
see* 42 k 


Sec Civil Peocldufs Code ... ... ... ...302 

SECUSII Y — Grnnniftr Pvoced arc Code (Act 1 of 1893 f, see . 123 — Order fo furnish 
s'cunty j 1 *j 1} c nee by jlcig2.su vie to Session ? Judge — Cessions J ■ Jge to yo into 
r^riis of thti ease 

See 0 ?.nn:sAL ?^oc -<ri<u Com? ... ... ... 271 

“ — — “ — — — "FOII COST ^--Tdfunt )d a i'd if- — Cn d Dto&dvrc Code {AH Y of 1908 ), 

SWi. f Order XXV, Hide ] — Practice ] It is not dosiiublo 1c j nn any risk of 
stopping i\ suit filed on iynalf of an infant, Tvhkli mar bo a proper suit "to bting, 
mervily bee j use of some inability on the put of tbo next friend to give seam ty 
for cesK 


A>r:iASHA_\::E;: j Mum A^faiiui .. (1910) So Bom. 339 

'“■™" — F? for cf jnurtiou -- h omun p.o'hi <f — Court s discre- 
tion— Gin tl Pnjcfdvre Code ' Act Fo/iD.'i), Older XXV, Hide 1. 

£«0 [vil pAoc^nu, Cod:. ... ... ... 421 

— — FOR GOOD E L 1 ilYlOVA-Dr charge hj XcgisiruU—DUlrict, 

21 a '(fid. rate ordering h^sh ingu ry — Aicnvd- — Divchurye — Interpretation — 
Crm mol Procedure Coco ( Jet V *f LA A), ,^e>. 119, 200 , 437. 

See OiiJaii>:aTj Pr.ocEi>unL Oodts .... ... ... ... 401 

SEDITION — Prew AH (XXV of 1867), secs. 4 and 0 — 7Di cl a ration made hg owner 
vino to cl, no part in nut naming a printing pn^ •,*— publication cf a seditious booh) 
at the press — Pi mil Code 7 / A XLVof i.v40)- see* i2lA — Intention. 

See Pf, jA’S Act ... ... ... ... ... $5 

SENTENCE — Magistrate passing 'non-appeal ride sen fence — Adding to sentence to 
make it appealable — Appeal to Sessions Judge— The Sessions Judge to entertain 
the appeal and to decide it on merits — Criminal Procedure Code (Act V of* 1893), 
see. 413— Practice. 


See Practice . ... ... ... ... 413 

SETTLE AI ENT — Instrument declaring trust — Fund composed of two parts — Absence 
of previous disposition in one part — Disposition for charily of the other part — 
Appointment — Stamp duty. 

See Stamp A ct 
b 1403—11 


444 
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SMALL CAUSES COUNT, SUIT NOT COGNIZABLE BY— Civil Proochn-c Code 
{Act r of 1908), Order XXI, Hide 91 — Contract del (IX of 1872), me 18 
el. (3 )-Stamp AH (/J 0 f 1899), sec. 3 1— Cowrl-sal— Uisewen/ that the 
judgment-debtor had »o saleable interest— Failure of consideration— Kail h» 
auction-purchaser for possession or return of purchase ' money— Itdutions nffe 
judgment- creditor and anclion-purchu see— Unit not corjniutlile In Small Co its, s 
Court — Unstamped document regarded an non-en intent. 

See Civil Procedure Code 

SOLICITOR S LIE3S FOR COSTS Charge of solicitors- Inspection of docn.ii ut ■? 
-Administration .««/.] The right to bo exorcised bv a solicitor clammx; a |i 0 „ 
largely depends upon 11, 0 circumstances under winch he has erased to act for 
his client, the test being whether the .solicitor has discharged himself or )m 
been discharged by the client. 

. The obligation on the solicitor to give inspection of and to produce docuuio-is 
m his possession over winch ho has a lien in an administration action is coniiued 
to tliose eases where they are essential to the determination of those questions 

asssa&r 1 * »h« a. m 


PViTO 


29 




Bouglton v. BougMon (1888) 23 Ch. D. 169 and 
Insurance Association (1888) 24 Ch. 1). 408, considered. 

Aishabibi v. Amis© bin Essa ... 


In re Capital Fire 


SPECIAL CASE STATEMENT 0 V-Jrbitrurion-Statcment 
for 0 Pinion of Ccuit— Appeal from on\r of Court— Civil 


( Act V of 1908), see, 
1899), sec. 10. 


(1910) Or, Bom. 

of spj'dal r fie 
tProee- 7 inf Cu . 


in, 7 Ci y -r~- ' Ji t f LI * T L (J, i 

10*, and belt. Ii , Abide ] 1 — -Indicia J Miration Act {IX. 0 / 


See Arbitration Act 

SPECIFIC^ PERFORM AH CE — Sale of immoveable property — J lurkelalh* /*/’/. t n 
the satisfaction of the purchaser’s solicitms!] When a vendor of imiaoVr-hV 
F-operty desires to enforce a contract for safe with a condition that the Ti h- 

efiW e fh^°« ld r\ tlEfacUon of l5ie P^i'Ohaser’s solicitois, he must prove 

either that the solicitors did approve of tho title or that th sie was such a iitV 
tendered as made it unreasonable to approve of ; t 1 1 * 1 


2;-’0 


Blacl v. Wood .1882) 9 Q. B. D. 276, followed. 
Tkeacher & Co. v. Mahojusdauiy Abam.ii Pbekbuot 


(1910) 85 Rim. 110 


STAKEHOLDER --Deposit of money— Valid assignment by depositor t, hi- 

to his creditor in satisfaction of his debt and ti.e cmlftoT bein .R ,h jT t , ' ‘ ' ’* 

the amount so assigned, neglected to uo so ho v,a 3 chargAbk Ah the infZI 


Gakpatbao Babkh-susa Bhide 
Mabitavjiao Sinde Sahkar 


His Highness 


’a 11 E_ Mmiajbua 

CrnAH/m ** (1910) 35 Pom. 

See Instrument of Partition 

> Ar ?‘ foment MarZj 
-Settlement — Disposition for chnriifrf n ql .f ono ' l \ ?n one p-irt 

- A. i^SfcSfjr, ff&XUgss K£x 
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funds devoted to charity. The funds amounted to about It?. 3,00,000 and came 
to the hands of the trustees from two sources. About its. 1,00,000 was the 
result of appeals to various persons and the rest was provided by the executors 
oi the will of one A. II. The instrument declaring the trusts was engrossed on 
ft stamp paper of i?s. 15 and a question having arisen as to whether the instru- 
ment was propei ly. stamped, 

JfdJ, that so far as the fund of ft s. 1,00,090 was concerned, there being no 
previous disposition in writing of any part of it though some of the contributions 
wore accompanied by letters from the donors expressing their wishes with respect 
to the funds contributed, the instrument was a settlement according to the 
definition in section *2 (2d) of the Indian Stamp Act (II of 1809) and was charge- 
able with duty on Us. 1.03,200 at the rate of 8 annas per cent. 

livid) also, that so far as the fund of Rs. 3,00,000 was concerned, the provisions 
of the will of A. H. amounted to a disposition lor a charitable purpose and the 
instrument was an appointment chargeable with a duty of Its. 15 under Schedule 
I, Article 7 of the Indian Stamp Act (II of 1800). 

In re Abdulla Ha.ti Dawogd Bowla Ouphanag-d ... (1911) 35 Bom. 444 

STAMP ACT (II OF 1899 q sbo, 35— Civil Procedure Code {Act V of 1908), Order 
XXI, Pule 9 1 — Contract Act (IX cf 1872), sec. 18, cl, (3) — Court-sale — Dis- 
covery that the judgment-debtor had no saleable i Uerest — Dai lure of considera- 
tion — Suit by auction-purchaser for possession or ret nr 4 of purchase money — 
Delations of the judgment-creditor and av,ei ion-pne chafer — Suit not cognizable 
by Small Causes Court — Unstamped document regarded as non- existent . ] A 
Court- sale purchaser having discovered that th; judgment-debtors hn 1 no saleable 
interest >u (he prop-ty sell brought a suit against; judgment-creditor for 
recovery of posse ?5ion of the rr<;p.‘rh, ur in the alternative, rcLnru of the purchase 
money on the footing of total failure of consideration. A question having arisen 
as to whether the suit was maintainable, 

Held, the suit was maintainable inasmuch as under the Civil Procedure Code 
(Act Y of 1908) there was an implied warranty of some saleable interest when 
the right, title and interest of the judgment-debtor was put up for sale, and the 
purchaser’s right based on such implied warranty to a return under certain con- 
ditions of the purchase money which had been received by the judgment-creditor 
was recognized. The relations of the parlies, namely, the judgment-creditor and 
the Court-sale purchaser were also in the nature of contract. 

Held , further, that such a suit, though the subject-matter was less than 
Rs. 500, was not cognizable by a Court of Small Causes, there being a prayer for 
pos ?os«sion of immoveable property. 

An unstamped document being inadmissible in evidence must be taken as 
non-existent. 

RrsTcaiji AuddsTtib 1r.\ne?j.Vi2tatae Gaxgo) uve 33hat ..(1910) 35 Bora. 29 

. sec. 59 — Undivided- brothers — Instruments whereby 

co-owners divide property in severally — Release — Purtilio/i — Stamp . J Instru- 
ments whereby co-owners of .my property divide or agree to divide it in severalty 
are instruments of partition. 

One of three undivided brothers agreed to take from the eldest brother, the 
manager of the family, as his share in the family property, moveable and 
immoveable, a certain cash and bonds for debts due to the family, and passed to 
the eldest brother a document in the form of a release. 

Subsequently one of the two brothers passed to the eldest brother a document 
in the form of a release whereby he and the eldest brother divided the remaining 
family property by the latter handing over to the former securities for money. 
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a * * PstWG 

. n jpestioa Laving arisen as to whether for the purpose of stamp duty the said 
two documents were to be treated as releases or instruments of partition, 

Beld, that the documents were instruments of partition. 

Jd re Govind Pandvrasg Kahat ... ... ( 1 ** 10 ) ‘35 Bum 75 

STA i?5f W-BW'l-Cioil Pronin re Cod, (Art XIF of 

ifv ’ «f; ; 2o7A ~ C ' wi P''occc/t,rc C\fc (Ac. I V of 3 DOS) rep'uliuq me. 257 4— 

(xvii ri c tl, L '\r c " - 1 - v: * i,i! t*'-*' 
Gode d ofl908. On ^ ° f ^ ° ivS W^bV th^cS 

Teimbae Kashibaai Amji ... (1911) 85 Horn. 307 

o/ ibosiffl sso dei ~ J ^dictwn-Crvmi,ud Procedure Code (Act V 

See Cbisiieal Peoceduee Code ... ... % 2 - 3 

SUMMARY EVICTION — ’Bombay Lend Revenue Code (Bom Act V of 18791 
sec KA-Qvjarat Taluhdars ’ Act (Bom. Act VI of lb£)~ Col/ltor twenof 

bSZZ TfSC T-TrZ^T 1 LZ^fcoZS 

?/ CoWtr/OT* Jurisdiction of C, oil Court to examine the order. 

See Land Hevenve Code ' *.-> 

SUJ S&^#57i£*i «JT ny/rf-W ***/ 0s defendant 

lebiJiiwgo. i of Lntuh Inuia— bummuhx itfvrned marked ' £ f-’ied to fake” 

Gml P™ c cdure Code {Act V of m*), 0,der V, rude 25— PtaeCce. 

See Practice ... _ _ 

IEXAX7S TX COMUOX— * 3 ,.. V( 

Pj'OMfAllO/l ‘£,J, L riy 

$ee Mortgage 

’ •»* H» ... 

Raising If Ures-pf pflf'.f.fZ Zf'Jf'T 

sfl 7 into and ieui^'in " J L “,XhX 

*r 2 

ysststf s jjs> ‘V ;™“4 ?»Sv™ s ;s!; 

announced:- ° ne thou ’ catalo S Hes ***** in 1907 the pVmtifis 

the "‘wne'Be^* 

out. The trade-mark will in n fW , * p*osent stock Ox these watches is sold 
the name is done to secure a trade S , r . e l na2n ua a^ ei ’od. The alteration of 
i dsewta*” aet ° SOcmc a trade ' mark ^'hich cannot be imitated in India or 


decree beiine:i mortgagors and mortgage* 
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On the 6th of November 3 90S the defendants opened a place or business in 
Bombay and issued a circular, dated February 1909, in which, on behalf of the 
defendant Company, they referred to the plaintiffs as the defendants’ agents who 
had sold 6,00,004 watches made at the St. Iniier Factory in past years and 
proclaimed that Bern a Company’s watches would no longer be sold** by their 
former sole agents- importers (meaning the plaintiffs) as the defendants had 
decided to get rid of any muldbslup and to deal directly themselves. 

The plaintiff* thereupon filed a suit on the 2nd April 1909 against the 
defendants to restrain them from using and imitating various trade symbols alleged 
to belong to the pLintiffs an l from representing that the defendants’ business 
was the business carried on by the plaintiffs. 

Held , that the plaintiffs for the last three years both in their dealings with the 
supplying factory and with their customers evinced very clearly and consistently 
their intention to abandon the name 4 Bern a ’ as a quality mark for their watches, 
and it followed that they could no longer claim any exclusive title to the use of 
that name either alone or in a trade-mark. 

Held, further that the plaintiffs were entitled to an injunction restraining the 
defendants, their servants, agents, travellers and representatives, respectively, 
from in any manner representing that the defendant Company had been or were 
can ying on the business carried on by the plaintiff* or were the successors in 
business of the plaintiffs. 

Her Curiam. — The importer who by advertising mid pushing the sale of goods 
under a particular mark secures a wide popularity for the mark in relation to the 
goods sold by him is entitled to the protection of the Court for that mark in the 
country of importation even against the producer of the goods. Dcmodar 
Ruitonsey v. Hormasji Adarji (un-rep.) Appeal No. 942 of 1895 and Laverqne v. 
Hooper (ISS1) 8 Mad. 149, referred to. 

The fact that the user of a word or mark always uses it in conjunction with his 
own name is not conclusive to show that tho word or mark cannot he claimed as a 
trade-mark or that the user has waived his rights in it as a trade-in irk 

Tho question of abandonment is one of intention to lie rdf-md from the facts 
of the case: Mou*on A Co. v. Boehm (1881) 26 Oh. P. 898 .md J>>vercfne v. 
Hooper (1834) 8 Mad. 149, followed. 

The practice of raising a number of issues which do not state tho main 
questions in the suit but only various subsidiary matters of fact upon, which 
there is not agreement between the parties is very embarrassing. Issues should 
be .*(»:*■ fh.cd to questions of hr-* ai'ismg on the pleadings and such questions of 
fact m. A \wuiM t, . for tho judge to frame for decision by the jury in a 

jur} i 1 i»d as 7tis? jj/'iiw m i'n^'.and. 

West End Watch Cohpany v. Bmexa Watch Cohpaky...( 1910) 85 Bom. 425 

TRANSFER OF PROPERTY ACT (IV OF 1892), sec . 2 (d)~ Mortgage -Assign- 
ment of mortgage— Application of rule of cl < whip jet The fact that the person 

entitled to sue on a mortgage happens by assignment to be a Parses cannot affect 
the (Hindu) mortgagor’s right to claim the advantage of the rule of damdupai, if 
it existed when the mortgage was entered into. 

It is not proper to infer that," because it has been expressly enacted that nothing 
in Chapter II of the Transfer of Property Act (IV of 1882) shall be deemed^ to 
affect any rule of Hindu Law, the Legislature has deprived a Hindu mortgagor 
of the protection afforded him by the rule of damdupaU 

The right of a mortgagee to sue for hkffprindpal and interest is a right arising 
from a contract and must be taken to be made subject to tho usages and customs 
of the contracting parties. 

Jeewanbai u. Manqedas ... •** (1910) 35 Bom. 199 
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TIUNSPEK C)F PROPERTY ACT (TV OF 1882), *ec3. 3 and 4 i— Dr, ache o/' 
construct ce, n otice — Court-sale in er^eulinn — O/Z //?r ( 7 pji/rftam r — Fen or> } - 
Mortgagee of certified purchaser — Civil Procedure Code {Act XIV of I'-UJi, 
sec. 317. (Act V of 100S). sec, CO.j The mortgagee of the certified purclnvov A a 
Court-bale is entitled to rely upon l lie title of his moilgngor including Mich 
nmnunity fiom suit as the l-iw provides in support ol the hUiiniory tnl\ bW~ 
tion (>G of the Civil Pioiodure Code (At t V of 190SJ— uluch may bo "called in n\ 1 
for tiic purpose of ussktir.sr in the construction of section 317 of the Civil Proce- 
dure Code (Act X1Y of 1SS2) — supports this conclusion. 


Burl Commix . Bamclh'ndra (1006) 3] "Com. Gi, followed. 


The doctrine of constructive notice applies in two cases, first, where the party 
charged had actual notice that the propet ty in dispute wis chergod, incumbered 
or in some way affected, m which case lie is; deemed to haie notice cf the f.icis 
and instruments to a knowledge of which he v.ould hav e Leon lei bv on j:j yiirv 
after the charge or incumbrance of which he actually knew, and, s'voudh, uhme 
the Court has hcen satisfied from the evidence boi ore it that the parpvVi -urged 
had designedly abstained from inquiring for the very puiposo of avoiding notice. 

Tliis does not conflict in any way with Hie statntorv deli nit ion of notice in 
section 3 of the Tiansfer of Property Act (i\ r of 1882) . 

A purchaser of property is under no legal obligation to investigate his vendor's 
title. But in dealing with real pi opeTty as in other matters of business record 
is had to the usual course of business ; and a purchaser who wilfully dopant from 
it in order to avoid acquiring n knowledge of his vendors title is lici allowed. U 
derive any advantage from his w.lfril ignorance of defects vhkh i ovfii hnv coup 
to his knowledge if he had tiansaofeJ hi- busing m ■ hi o' hurry vu. Vb‘- fr 
what is meant by <e reasonable care” i:i >ect ion 41 or .L w T. an -lor of Pr<»p:i r r 
Act (IV of 1882). 

Occupation of property which h.is not come to tho knowing; of the paity 
chaigcd is not constructive notice of any interest in thy piopcity. ’ 

MaNJI Kabimuttai V. Hoobbai ... ... ... (IhlH' from. 342 


„ _ . — SECS, b, 51— P< ‘f*< #V— //" A, t, ,1 

depositing 'money in wife's name in his shop — I a f re I alioiud < rcr the a.doc 
Dcpssiire all owed to withdraw — Husband acknowledging tiu<—Cr< lint m’ 
trust— Trusts Act (II of 1882), secs. 5 and G. 

See DiirosJX ... ... ... ... ... (o> 


sues. 50 , 81 , OAv/tf.'/f — 

Mortgagee failing to pay a part of Consideration as prodded in th* moittyiar- 
deed — Failure cj consideration — Subsequent payment cannot be f,uWa as put ,.f 
mortgage-debt — Marshalling of securities. 

See Mortgage ... ... ... ... 3C5 

- — * si:c. DO —Pin'c/at'C by d*'e.*p - 

holder— Suit to recover possession — Parent ion — Civil Procedure CAeiXct V of 
1808 ), sec . 47 — Limitation Act (IX of 1008 ), Art. 138. 

See Civil Peocedcbe Code ... 4-3 

sre SO — Bcpcad — Civil 7 ?t etc- 

dure Code (Act V of 1908 ), Order XXXIV, HuU 14 — Decree on mortgage 
— Execution sale — Proceeds insufficient to satisfy decree — Attachment of mort- 
gagor's other properly comprised in redemption decree for ihe recovery of the 
balance — Property attached to be sold . J 

See Civil Pbocedub k Code 


... 248 
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TliAKSFKB OF PROPERTY ACT (IY OF ^ 1882), sec. 108 — Landlord and 
la u ant — Sul-Lssec — Avoidance of lease — Vacant possession — Holding over.] 

The phunliLs v iC'o lessee* of a godowD for one year from 1st April 1C0S .it a 
moulhlv lciii/. From lsi Mny ISOd 1 lie y sublet it on the same terms for the 
Hirahid.'i of tlielr lease io {lie defendant who ii«ed it for storing 1 ng-. of sugar. 

On 5 ill December the godov/n was part Lilly destroyed by fire, and a quantity of 
s’>gy.r therein ccmideiablv damaged. The defendant’s insurer* came m Io take 
eh.iiyo of the smlvagCj but &0011 after sold the lemain* of the sugar lo G. M. 

- \G the latter then took possess ion, and continued in possession, sorting the sugar 
'•otij loth Kebrumy H:0S). Meanwhile, on lOtli December, tlie plaintiffs had 
written to the i *ndloid advising him of the fire and of their termination of the 
lease in eonsequeme. The landlord, however, insisted on their liability to pay 
mill until su*-h tine as vacant possession should be given to him. The defendant, 
in ‘uimv.cr to a bill for lent, wide to the plaintiffs, to the effect that he had 
terminated his lease on account of the fire, and would not pay moie than the 
] roportiorate rent: for the first 5 clays of December. As, however, vacant 
p*>s eMon was not given until lUth Eebirary (on which clay G. M. went our, of 
]kimo - n io 0 the plaintiffs sued the d-'ferdant for rent and for use and occupation. 

JL'Jd, ih.it the plaintiffs could not exercise their option to term mate the lease 
unt'i ilicyput the landlord into possession. If the avoidance of the lease under 
s., l-n 10 s (/*) of the Transfer of Property Act (IY of 18>2) was etfectual 
vn/aoul -.onendoi of vacant possession, the plaintiffs by lading to give vacant 
pos.sifb'i«ii weie holding over utter the termination of their leas? and were luhlo 
for rent under an implied monthly tenancy on the same terms as before. If the 
achoidanee was ineffectual, the ba^e continued until put an end to by mutual 
con ( s out. 

Jidd, r ur thei, that the abandonment to the insmers by the defendant was 
clU c led i or his benefit, and, in the absence of evidence that the insurers and 
tlio r vi nuc’C G. hi. kept the sugar in Hie godown m spite of piotots by the 
defendant the latter (as boUveen the plaintiffs and the defendant) must be taken 
to hi\o lw*sn m occupa lion either under his original tenancy or under n similar 
one resulting from hi^ holding over. 

bjoioic IIaji IIooslix v, Burn, & Co. ... (101 u) -Jo Bom. 333 

TTiUST-T)EED™ F/nif. composed of two parts — Absence of previous dispoAlioit io 
uii'i part — SiiTcnient — Disposition for charity of the other pari — Appointment — 
NamjJ duty. 

& e Stamp Act ... ... ... ••• ... 441 

TRUSTEES— -Application by trustees to divert funds to other objects — Trustees' 
ot inion-- (Jvpies doctrine — Trusties and Afortgagees JPowers Act. 

Trustee# asd Moutoagees Poweus Act ... ... ...330 

Limitation. Act (J XV of 1877) sec. \0— Will-Suit by testator's sister 

fur declaration, of heirship and ownership of the residue of testator s estate— « 

Mi sifting mist arising by operation of law — Limitation. 

Sec Limitation Act ... ... ... ... ... 49 

. AM! MORTGAGEES POWERS ACT (XXVIII OF ld6G)-7W- 

deed — Application hi/ trustees to divot funds to other objects — T\ Ustees* opinion 
— Cypr e» doctrinal] 'The surviving trustees of a fund Lunch'd with the object 
of distributing food amongst such poor persons as might assemble at certain 
stated times and places petiiiocod the Court under section 43 of the Trustees and 
Mortgagees Powers Act to divert ihe fund to more useful purposes on the* grounds 
that in their opinion the charity tended to pauperise the recipients thereof and to 
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nth- 1* vaW.’iU' iTAw'v 1 1 and to piotlwo other tmdosir- 

ii-st wnv f» n,r'*' o«t i.‘; ‘ ‘ kemfit tbe poor of Eon.briy ami fl;e 

«Iur. »i4 or S]? 0 ^. W0 * ,ld k ‘ t0 *x<*° t™h «o ih, 

s^^SSS^tn^i^ 

««K lr " st r ™ justi- 

aitw'd ac,,rai„, to their i-u" ‘ f m!a pr^ ^ tta tn “ W " d 

In re Wan lighted [iOlOj 2 Oh. 12*, referred to. 

A^tatam.ftwn.in ... ... (WIO) 35 B«. sso 

IBr "JP, »w?» IS /»■*>* r* “ 

vHUra ,—Th, J,, u 7 „., }.: Z./:?J- 7 1 U 1 * “nount-Depositee allowed to 


v^thdra r — ThtduniJ aeknowledniv'i fru*i 
Property Act {. 1 i~ of IS?2), xccl.o, 54. 

See Deposit 

UNSTAMPED DOCUMENT, EFFECT OP 


_ -JDepos itee fcV 

- Crcaiion of trust — Transfer of 



See Htamp Ait 


TAT iS'fS «»W 1 BS IWMKI WRR-bl ^,.i. 

. . , , . • . ' .' " * 1 i-H<n-dih’r V O/k ce.? Act (Bom. Act III of If 74), 

i'* ' n '.‘ * h'ntl— Afi/ninithii by Government — A/rard~ 

s'lltof ion. 
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{ "* certificate 

Seo Hkr£i>it\ry Omens At t 


VENDOR AND PUR( ITARlIIi^^ 

" ' r] 


ito 


i./ property i,t possesion of a third per*,, i - 
a ence \ (’.benamidar— XvpU. 

K ?f'- , ■' i ' ' i • " "■■■lrom a person w ho had the tith’-iheils 

of the mmse made oat in bin name. Tire TO in the defendai.lAJss- ■ 
won who claimed to ho iOs own 'r mu] it appeared that the pbinfifTs wrdor «as 

i/eW, that tho plaint iff emdl not succeed, heratne he omifte.l io make the 

w)iu ‘ h if'va.s hmmd io make |» jm-feet his owiMith nmlhvhi.^n - 
rmghgoneo exposed himself io the risk of ptm-hird proper! v which in r A t ‘ 

belonged not to his vendor but to the defendant. 1 ' ! - v 

VTASKAPACir.utTA n Yam.vn'.vs asu ... ... ( 1911 ) p 5 Bom. 269 

* '" v " re imi « 


See Psactics 


31 ? 



GENERAL INDEX. 


foxsix 


MAJOM — Hubh Municipality— Reclamation of the'.bed of a tank for Municipal 
Cotton Market* — Damage caused to plaintiffs* goods hit s widen and extraordinary 
heady rain— Suit for damages against Municipality —Burden of proof as 
to negligence in the reclamation work — Suit not maintainable— Vis, major— 
District Municipal Act (Bom. Act HI of 1901), secs. 50, 54. 

See District Municipal Act ... ... ... ... 492 

WAITER— Contract— Instalments — , Default in payment . 

See Instalments ... ... ... .*,511 

WHIPPING ACT (IV OF 1909), sec. 3— Criminal Procedure Gale (A't V of 
1898), sec. 565 —Indian Penal Code (Act XLV of 1860), sea* 7 — Sentence of 
whipping only passed on accused — Order to accused to notify his residence— 
Validity of the order.'] Section 565 of the Criminal Procedure Code (Act V of 
1898) must be strictly construed. Tbe order contemplated by the section can 
only be made at the time of passing sentence of transportation or imprisonment 
upon a convict. It cannot be made where the Court, instead of passing that 
sentence, passes a sentence of whipping. 

Emperor t>. Fulji Ditya , ... (1910) 35 Bom. 137 

WIDOW — Hindu Law— Will — Use of expression u malik "^Const ruction — Widow's 
estate . 


See Will 1 


... 279 


WILL — Hindu Law-Use of expression “ malik ” — Widotds estate— Construction.] 
A Hindu died, leaving a Will by which (inter alia) he appointed bis wife as 
residuary legatee m* the following words: — “As regards whatever miy remain 
over I appoint my wife Dhancore as the owner ( malik ) of the whole thereof/* 
The management of the property comprising the said residue was provided fox* by 
the appointment of two persons named in the Will and certain other restrictions 
were placed on the management of the property by the wife. Finally provision 
was made for the further distri tuition of the property after the wife’s death. 


Held, that the widow took a widow’s estate and not an absolute estate. 


The use of the expression * malik * by itself would be sufficient to give the 
widow an absolute estate, but the knowledge of the testator as to the incidents of a 
widow’s estate and the ordinary notions or customs of Hindus is to be considered 
in construing a Will. 


Motilal Mithalal v* The Advocate General oe Bombay... (1910) 35 Bom. 279 

H 


1 Limitation Act (XV of 1877), sec. 10— Trustees— Suit by testators sister for 

declaration of heirship and ownership of the residue of testator's estate — 
Pepdting trust arming by operation of law — Limitation . 

I* See Limitation Act ... ... ... *** 
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WITHDRAWAL OF SUIT — Suit to recover possession— Dismissal of suit— Appeal 
— Application for withdrawal of suit with leave to bring a freslimit-gPo ufersgf 
the Oomd—Givil Procedure Code (Act V c/1908), Order XXIII , Order XLl 


49 


Bide 1J. 

See Civil Procedure Cork 
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